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Caldwell  v.  Dawson.  Feb.  7, 

-UeBT  on  an  indenture,  whereby  the  defendant  cove-  An  asn^mnent 
nan  ted  to  pay  the  plaintiff  700Z.  and  interest,  on  the  6th  ^i^^aa  >e- 
of  March,  1847.— Plea,  non  est  factum.  ^^y  (^5  * 

'  '  debty  withapro- 

At  the  trial,  before  PoUocky  C.  B.,  at  the  Surrey  Summer  vi»o  for  redemp- 

Assizes,  1849,  the  plain  tiff  gave  in  evidence  the  indenture,  ment,  is  a  mort- 

the  material  part  of  which  is  as  follows: —  5?aw  8  c 

This  indenture,  made  the  26th  December,  1846,  be-  184,  Sched. 

'  .  .  '  '  Part  1,  and 

tween  Samuel  Thomas,  (who  is  hereinafter,  for  the  sake  therefore  ro- 
of brevity,  styled  "the  said  borrower"),  of  the  first  part;  ^^^^iTltamp. 
George  Dawson,  of  the  second  part ;  and  Frederick  Cald- 
well, Henry  Chilton,  and  Frederick  James  Fuller,  of  the 
third  part.  Wliereas,  by  a  policy  of  assurance  of  the  Eng- 
lish and  Scottish  Law  Life  Assurance  and  Loan  Association, 
dated  &c.,  the  funds  of  the  said  Association  are  charged 
with  the  payment  to  the  executors,  administrators,  or  assigns 
of  the  said  borrower,  of  1400Z.  within  three  months  after 
proof  of  his  decease,  subject  to  the  payment  of  an  annual 
premium  of  38/.10fi.,and  to  the  provisions  in  the  said  policy 
expressed.  And  whereas  the  said  borrower  hath  agreed 
with  the  said  parties  hereto  of  the  third  part,  for  the  loan  of 
700t,  on  the  security  of  an  assignment  of  the  said  policy, 
and  also  by  the  joint  and  several  covenants  of  the  said  bor- 
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^J^^\^     rower  and  of  the  said  party  hereto  of  the  second  part  herc- 
Caldwkll     inafter  contained.  Now  this  indenture  witnesseth,  That,  in 

Dawson.  consideration  of  the  sum  of  700t  to  the  said  borrower  paid 
by  the  said  parties  hereto  of  the  third  part,  before  the  execu- 
tion of  these  presents,  the  receipt  whereof  the  said  borrower 
doth  hereby  acknowledge,  he  the  said  borrower  doth  by 
these  presents  grant,  bargain,  sell,  assign,  and  transfer  unto 
the  said  parties  hereto  of  the  third  part,  their  executors, 
administrators,  and  assigns,  all  that  the  said  recited  policy, 
and  the  money  thereby  insured,  and  all  bonuses,  benefit, 
and  advantage  to  be  had  or  received  therefrom,  to  have, 
hold,  receive,  and  take  the  said  policy,  monies,  and  premises 
unto  the  said  parties  hereto  of  the  third  part,  their  execu- 
tors, administrators,  and  assigns;  subject,  nevertheless,  to 
the  proviso  for  redemption  hereinafter  contained.  [Here 
followed  a  power  of  attorney,  enabling  the  parties  of  the 
third  part  to  receive  the  amount  of  the  policy.]  Provided 
always,  that  in  case  the  said  borrower,  his  heirs,  executors, 
or  administrators  shall  pay  unto  the  said  parties  hereto  of 
the  third  part,  their  executors,  administrators,  or  assigns, 
on  the  26th  March  now  next  ensuing,  the  sum  of  700Z.,  with 
interest  thereon  at  the  rateof  5Z.per  centum  per  annum,  then 
the  said  parties  hereto  of  the  third  part,  their  executors,  &c. 
will,  at  the  request  and  charges  of  the  said  borrower,  his 
executors,  &c.,  re-assign  the  said  policy  unto  the  said  bor- 
rower, his  executors,  &c.  And  the  said  borrower,  and,  as 
his  surety,  the  said  party  hereto  of  the  second  part,  do 
hereby  for  themselves,  their  heirs,  executors,  and  adminis- 
trators, jointly  and  severally  covenant  with  the  said  parties 
hereto  of  the  third  part,  their  executors,  administrators, 
and  assigns,  that  they  the  said  parties  hereto  of  the  first 
and  second  parts,  or  some  or  one  of  them,  their,  or  some 
or  one  of  their  executors,  administrators,  or  assigns,  will 
pay  to  the  said  parties  hereto  of  the  third  part,  their 
executors,  administrators,  or  assigns,  the  said  sum  of  700L 
and  interest  as  aforesaid,  on  the  26th  March  next,  with- 
out any  deduction  whatsoever;  and  also  will  from  time 
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to  time  duiing  the  life  of  the  said  borrower,  pay  the  pre-  ^J^fiO^ 
miums  and  expenses  which  ought  to  be  paid  for  keeping  Caldwbll 
the  said  policy  on  foot,  or  for  effecting  and  keeping  on  foot  Dawsok. 
anyrenewed  or  substituted  policy.  And  in  case  default  shall 
be  made  in  payment  of  any  such  annual  premium  or  ex- 
penses, it  shall  be  lawful  for  the  said  parties  hereto  of  the 
third  part,  and  the  survivors  and  survivor  of  them,  and  the 
executors  and  administrators  of  such  survivor,  and  their  or 
his  assigns,  from  time  to  time,  as  long  as  any  money  shall 
remain  secured  by  these  presents,  to  keep  on  foot  such  as- 
surance as  aforesaid,  and  in  case  of  the  forfeiture  or  deter- 
mination of  the  said  policy,  to  renew  the  same  policy,  or 
effect  a  substituted  policy  with  the  said  society  for  the  like 
amount  upon  the  life  of  the  said  borrower,  and  to  pay  the 
premiums  and  other  expenses  thereon.  And  that  the  said 
parties  hereto  of  the  first  and  second  parts,  their  heirs,  execu- 
tors, or  administrators,  or  some  or  one  of  them,  will,  within 
one  calendar  month  or  sooner,  on  demand  thereof  pay  unto 
the  said  parties  hereto  of  the  third  part,  their  executors, 
administrators,  or  assigns,  all  such  money  as  they  or  he 
shall  expend  about  such  assurance,  with  interest  thereon 
after  the  rate  of  5Z.  for  every  lOOZ.  by  the  year;  and  the  said 
policy  or  such  substituted  policy  shall  be  a  security  for  the 
repayment  of  the  same  sums  and  interest,  in  addition  to 
the  said  sum  of  700Z.  and  the  interest  thereof,  and  the  costs, 
charges,  and  expenses  occasioned  by  the  non-payment 
thereof;  but  so,  nevertheless,  that  the  total  amount  of  prin- 
cipal money  to  be  ultimately  recoverable  under  these  pre- 
sents shall  not  exceed  the  sum  of  700^;  and  also  that  the 
said  borrower  will  not  do  any  act  or  commit  any  default 
whatsoever  by  means  of  which  the  said  recited  policy  or 
any  substituted  policy  shall  be  impeached  or  become  void 
or  voidable,  or  by  reason  whereof  any  higher  rate  of  pre- 
mium may  become  payable  thereon,  &c. 

This  indenture  was  stamped  as  a  deed  with  a  IZ.  IBs. 
stamp.    It  was  objected,  on  behalf  of  the  defendant,  first, 
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1850.  ^  that  this  was  an  assignment  by  way  of  mortgage  of  the  po- 
licy of  assurance,  and  therefore  required  an  ad  valorem 
stamp  under  the  55  Geo.  3,  a  184,  Sched.  Part  1,  "  Mort- 
gage;" secondly,  that  there  was  a  variance,  inasmuch  as  the 
covenant  contained  in  the  indenture  was  not  an  absolute 
covenant  on  the  part  of  the  defendant  to  pay,  but  a  collate- 
ral covenant,  that  the  party  of  the  first  part  or  the  defend- 
ant would  pay,  and  that  debt  would  not  lie  on  such  a  cove- 
nant. The  learned  Judge  directed  a  verdict  for  the  plaintiff, 
reserving  leave  for  the  defendant  to  move  to  enter  a  nonsuit. 

Pecwock,  in  the  following  term,  moved  upon  both  objec- 
tions; but  the  Court,  after  referring  to  the  case  of  CcUd- 
wdl  V.  Becke  (a),  reftised  the  rule  upon  the  last  point,  and 
granted  it  upon  the  first. 

Martin  and  Wordsworth  now  shewed  cause. — As  between 
the  plaintiff  and  the  defendant,  who  is  a  surety,  this  instru- 
ment is  a  mere  covenant  to  repay  the  700Z.  with  interest, 
and  is,  therefore,  properly  stamped  as  a  deed:  Walmedey 
V.  Brierly  (6).  It  is  said  that  the  assignment  of  the  policy 
of  assurance  renders  it  a  mortgage  within  the  Stamp  Act ; 
but  such  a  policy  is  only  an  engagement  on  the  part  of  the 
association,  in  consideration  of  an  annual  payment  by  the 
assured,  to  pay  to  his  representatives  a  certain  sum  after 
his  decease.  That  is  a  mere  chose  in  action,  the  equitable 
right  to  which  can  alone  be  assigned,  and  upon  which  any 
action  must  be  brought  in  the  name  of  the  assignor.  It  is 
not  "  lands,  estate,  or  property,  real  or  personal,  heritable 
or  moveable,"  within  the  terms  of  the  bb  Geo.  3,  c.  184, 
Sched.  Part  1,  "  Mortgage."  A  judgment  debt  is  a  more  ef- 
fective description  of  property  than  a  policy  of  assurance, 
inasmuch  as  the  judgment  creditor  may  take  either  the 
person  or  property  of  his  debtor  in  execution ;  yet  it  has 
been  expressly  decided  that  an  assignment  by  indenture  of 

(a)  2  Exch.  318.  (b)  1  M.  &  R.  629. 


V. 
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a  judgment  debt  is  not  an  assignment  otproperti/y  within  1850. 
the 55  Geo.  3,  a  184,  Sched.  Parti,  " Conveyance:"  Warren  caldwbll 
V.  Howe  (a).  Where  a  policy  of  assurance  on  goods,  on  a 
Yoyage  to  India,  was  assigned  as  a  security  for  the  payment 
of  an  annuity,  that  was  held  not  to  be  a  conveyance  of 
property  within  the  meaning  of  the  same  Act:  Blandy  v. 
Herbert  (6).  In  the  case  of  Coates  v.  Perry  (c),  several 
debtors  conveyed  their  goods  and  eflfects  to  trustees,  in 
trust  to  sell,  and  with  the  proceeds  to  discharge,  first,  debts 
due  to  the  trustees,  then  debts  due  to  other  creditors,  with 
a  resulting  trust  for  the  original  debtors;  and  it  was  held, 
that  such  deed  did  not  require  a  stamp  as  upon  a  "  con- 
veyance" or  "  mortgage."  Even  assuming  that  a  policy  of 
assurance  is  "  property"  within  the  meaning  of  the  Stamp 
^ct,  it  is  an  established  rule,  that,  where  a  deed  has  a  dou- 
ble operation,  its  principal  object  must  be  looked  at,  with 
reference  to  the  stamp:  Corder  v.  Drakeford  (d).  Price  v. 
Thonias  (e).  The  principal  object  of  this  deed  was  to  se- 
cure the  repayment  of  the  loan,  and  the  defendant  had  no 
interest  whatever  in  the  policy. 

Douglas,  in  support  of  the  rule. — In  Warreny.Howe (a), 
the  transaction,  which  was,  in  point  of  fact,  a  mortgage, 
was  held  not  to  be  a  conveyance  within  the  Schedule,  tit. 
"Conveyance,"  because  the  words  "other  property"  were 
restricted  to  property  ejusdem  generis,  that  is,  property 
which  could  be  the  subject  of  a  sale.  The  Schedule,  tit 
"  Mortgage,"  contains  the  words  "affecting  any  lands,  estate, 
or  property  real  or  personal  whatsoever;  so  that  the  word 
"property"  under  that  head  cannot  be  construed  as  property 
ejusdem  generis.  A  policy  of  assurance  is  property  within 
that  clause,  which  comprehends  everything  which  may  be 
the  subject  of  a  mortgage.     [He  referred  to  Horsfall  v. 

Sey{m 

(a)  2  B.  <fe  C.  281.  {d)  3  Taunt.  382. 

\h)  9  B.  &  C.  396.  (e)  2  B.  <fe  Ad.  218. 

(c)  6  Moore,  188.  (/)  2  Exch.  778. 
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1850.  Pollock,  C.  B. — The  rule  must  be  absolute.     If  there 

Caldwell     were  any  decided  case  in  point,  that  might  be  considered 
Dawson       ^  a  judicial  exposition  of  the  law  which  would  bind  us; 
but  I  can  find  none. 

Parke,  B. — I  am  of  the  same  opinion.  If  I  were  called 
upon  to  construe,  for  the  first  time,  this  clause  in  the  Stamp 
Act,  I  should  say  that  the  instrument  in  question  would 
fall  under  the  description  of  a  mortgage  affecting  personal 
property.  The  language  of  the  statute  is  very  wide,  em- 
bracing every  description  of  property ;  and  if  we  are  not" 
fettered  by  any  previous  decision,  it  seems  to  me  impos- 
sible to  say,  that  a  policy  of  assurance,  being  a  valuable  ar- 
ticle of  sale,  is  not  "property"  within  the  meaning  of  that 
Act.  The  question  then  is,  whether  there  has  already  been 
any  satisfactory  decision  on  the  subject.  Now,  Warren  v. 
Howe  (a),  which  has  been  relied  on,  was  the  case  of  an  as- 
signment by  indenture  of  a  judgment  debt,  not  by  way  of 
sale,  but  upon  trust  to  pay  the  expenses  of  the  assignment, 
and  of  enforcing  payment,  and  then  to  pay  the  assignee 
the  amount  of  his  debt,  and  the  residue  to  the  assignor. 
It  was  argued  by  counsel,  that  the  instrument  fell  witliin 
the  description  of  a  "  conveyance,"  or,  if  not,  within  that 
of  a  "  mortgage."  Lord  Tenterden  disposed  of  the  latter 
objection  by  saying,  that  it  did  not  fall  within  that  clause, 
because  it  was  not  a  conveyance  of  property  in  trust  for 
sale.  It  is  clear,  therefore,  that  the  only  point  to  which 
Lord  TenterderCs  attention  was  addressed,  was,  whether 
the  instrument  fell  within  the  clause  of  sale;  and  he  says, 
that  the  expression  "  other  property"  in  that  clause,  "ap- 
plies only  to  property  of  the  same  description  as  that  pre- 
viously mentioned,  viz.  such  property  as  is  usually  the 
subject  of  sale,  and  may  be  converted  into  money."  The 
case  of  Blandy  v.  Herbert  (b)  may  be  explained  in  the 
same  way.  Tliere  also  there  were  two  questions ;  in  the 
first  place,  whether  the  transaction  described  in  the  deed 

(a)  2  B.  &  C.  281.  (h)  9  B.  d:  C.  3J)ti. 
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could  be  considered  as  the  sale  of  au  annuity;  and  the 
Court  thought  there  was  no  pretence  for  that.  With  re- 
spect to  the  other  point,  Lord  Tenterden  says,  "I  am  of 
opinion  that  the  policy  (no  loss  having  occurred)  cannot 
be  considered  property ,  within  the  meaning  of  the  55  Geo. 
3,  a  184,  Sched.  Part  1/'  So  that  his  attention  was  not  at 
all  directed  to  the  case  of  a  mortgage.  That  being  so,  we 
are  not,  in  the  present  case,  concluded  by  either  of  those 
decisions,  and,  viewing  the  clause  itself,  I  have  no  doubt 
that  it  was  meant  to  comprise  every  description  of  property 
conveyed  by  way  of  mortgage. 

Alde£80N,  B. — I  am  of  the  same  opinion.  A  policy  of 
assurance  is  "property  "  in  the  ordinary  sense  of  the  word. 
It  certainly  would  pass  by  a  devise  of  all  the  testator's 
property;  and  if  so,  it  is  a  strong  assertion  to  say,  that  it  is 
not "  property  "  within  the  Stamp  Act.  In  the  case  of  War- 
ren V.  Howe  Lord  Tenterden  seems  to  have  thought  that 
the  expression  "  other  property  "  applied  only  to  such  pro- 
perty as  could  be  transferred  at  law  from  a  seller  to  a  pur- 
chaser. Whether  that  opinion  is  correct  is  not  the  ques- 
tion now  before  us;  but  it  would  be  strange  if  the  Stamp 
Act  was  not  intended  to  apply  to  the  transfer  of  an  equit- 
able interest  in  land.  Certainly  the  words  under  the  head 
"  Conveyance  "  in  the  schedule  ought  not  to  be  construed 
so  strictly,  for  they  speak  of  "  right,  title,  or  interest  in  pro- 
perty," But  the  mortgage  clause  is  not  within  the  difficulty 
which  prevailed  in  Lord  Tenterden's  mmd,  for  that  imposes 
the  duty  on  any  property  that  may  be  affected  by  the  mort- 
gage. There  is  no  doubt  that  the  property  here  can  be 
affected  by  the  mortgage,  and  consequently  the  instrument 
requires  a  stamp  within  the  very  words  of  the  Act 

RoLFE,  B. — I  am  of  the  same  opinion,  though  reluctantly; 
for  I  regret  that  such  an  objection  should  prevail  when  the 
parties,  perhaps,  meant  to  do  right,  but  were  misled  by  the 
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1860. 


Caldwell 

V. 

Dawsov. 


marginal  note  in  Warren  v.  Howe,  That  case  seems  to  have 
proceeded  on  the  ground  that  a  judgment  debt  was  not 
the  ordinary  subject  of  a  sale.  Lord  Tenterden  says,  that 
the  assignment  in  that  case  was  not  a  "mortgage,"  for  it  was 
not  a  conveyance  of  property  in  trust  for  sale.  Whether 
that  is  right  or  not  we  need  not  now  inquire.  He  also 
says,  that  the  assignment  was  not  a  "  conveyance,"  because 
that  clause  refers  to  such  property  as  is  usually  the  subject 
of  sale,  and  that  a  judgme;nt  debt  is  not;  and  so  he  con- 
cludes that  the  assignment  did  not  come  within  either  of 
those  descriptions  of  instruments  which  require  an  ad 
valorem  stamp.  Notwithstanding  that  decision,  I  must  own, 
that  if  ever  I  should  be  the  purchaser  of  a  judgment  debt, 
or  of  a  policy  of  assurance,  I  should  insist  upon  having  it 

stamped  with  an  ad  valorem  duty. 

Rule  absolute. 


Easton,  Executor  of  P.  Rose,  deceased,  v.  Carter. 

-LIEBT  on  an  indenture,  whereby  the  defendant  cove- 
nanted to  pay  P.  Rose,  the  plaintiffs  testator,  700t,  with 
interest,  on  a  day  certain. — Breach,  non-payment.  The 
declaration  concluded  with  profert  of  the  letters  testament- 
ary in  the  usual  form. 

The  defendant,  after  setting  out  on  oyer  the  will  and 
probate  thereof,  which  was  granted  by  the  Archbishop  of 
Canterbury,  pleaded,  that  the  said  P.  Rose  died  in  the  pa- 
rish of  Longfleet,  in  the  county  of  Dorset,  and  before  and 


Feb.  12. 

To  an  action  on 
an  indenture, 
whereby  the 
defendmt  co- 
venanted to  pay 
R.,  the  plain- 
tiff's testator, 
700^.,  the  de- 
fend^t,  after 
settinff  out  on 
oyer  ue  will 
and  prohate 
granted  by  the 
Archbishop  of 
Canterbury, 
pleaded  that  R. 
died  in  the 

parish  of  L.,  and,  at  the  time  of  his  death,  was  resident  and  had  the  indenture  in  that  parish;  that 
the  paridi  of  L.  is  a  royal  peculiar,  and  out  of  the  jurisdiction  of  the  said  Archbishop,  by  reason 
whereof  the  proving  the  will  and  granting  probate  of  the  goods  of  R.,  in  respect  of  the  said  debt  and 
cause  <«f  action,  of  right  belonged  to  the  Queen  and  not  to  the  Archbishop;  that  the  will  was  never 
proved  before,  nor  were  letters.testamentary  of  R.  ever  granted  by,  the  Queen ;  and  the  letters  testament- 
ary so  produced  in  Court,  and  granted  by  the  said  Archbishop,  are  of  no  effect  against  the  defendant 
in  respect  of  the  said  debt  and  cause  of  action ;  and  save  as  aforesaid,  by  the  granting  of  those  letters 
testamentary,  the  plaintiff  never  was  executor  of  R.  On  special  demurrer — Ileld,  first,  that  the  plea 
was  properly  pleaded  in  bar  of  the  action  generally;  secondly,  that  it  did  not  amount  to  an  aigument- 
fUire  plea  of  ne  unques  execute. 
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1850.  The  plea  is  bad  in  substance  and  in  form.  First,  the  subject- 
matter  of  the  plea  is  not  a  bar  which  goes  to  the  commence- 
ment of  the  action,  but  only  to  its  further  maintenance.  In 
the  case  of  an  administrator  it  would  be  different.  An 
administrator  derives  title  from  the  letters  of  administra- 
tion, but  an  executor  may  commence  an  action  before  pro- 
bate: Warikford  v.  Wankford  (a).  So  that  it  is  consistent 
with  this  plea  that  the  plaintiff  had  a  good  right  of  action 
at  the  commencement  of  the  suit.  No  doubt,  it  is  laid 
down  that,  though  an  executor  may  commence  an  action, 
he  cannot  proceed  without  probate.  The  meaning,  how- 
ever, of  that  is,  that  he  must  be  in  a  situation  to  grant 
oyer  of  the  letters  testamentary  if  demanded,  which  can  be 
done  here.  The  plea,  then,  admitting  the  right  to  bring  the 
action,  and  simply  denying  the  right  to  proceed,  ought  not 
to  have  been  pleaded  in  bar  of  the  action  generally,  but  in 
bar  of  its  further  maintenance :  Le  Bret  v.  PapUlon  (b). 
Besides,  the  bar  pleaded  is  one  which  may  be  removed  be- 
fore trial,  and  therefore  affords  no  answer  to  the  action : 
Bradley  v.  Bardsley  (c).  A  plaintiff  is  entitled  to  recover 
on  the  issue  of  ne  unques  executor,  although  he  may  not 
have  taken  out  probate  till  some  months  after  the  declara- 
tion: Thompson  v.  Reynolds  (d). 

Secondly,  the  plea  amounts  to  an  argumentative  plea  of 
ne  unques  executor.  In  this  stage  of  the  proceedings,  it  is 
sufficient  for  the  plaintiff  to  produce  a  will  authenticated 
by  the  seal  of  any  Court  of  competent  jurisdiction;  and  if 
the  defendant  requires  the  plaintiff's  title  to  be  proved,  he 
should  plead  ne  unques  executor.  It  is  not  like  a  profert 
of  letters  of  administration,  which  must  be  shewn  to  have 
been  granted   by  the   ordinary:   Hughes  v.  WUliains  (e). 


(a)  1  Salk.  299.  (</)  3  C.  <fe  P.  123. 

(h)  4  East,  602.  (<?)  2  Cr.  M.  <fe  R.  331. 

(c)  14  M.  &  W.  873. 
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Besides,  this  is  merely  pleading  evidence.  In  Comber^s  i860. 
case  (a),  Lord  Macclesfield^  C,  says,  "  If  this  had  been  an 
administration  granted  by  the  archdeacon  or  ordinary, 
where  there  were  bona  notabilia  in  divers  dioceses,  the  ad- 
ministration had  been  merely  void;  for  the  administrator 
receives  his  right  entirely  from  the  administration,  but  the 
right  of  the  executor  is  derived  from  the  will,  and  not  from 
the  probate,  as  appears  from  an  executor  having  power  to 
release  or  assign  any  part  of  the  personal  estate  before  pro- 
bate; and  a  defendant  at  law  cannot  plead  to  any  action 
brought  by  an  executor,  that  the  plaintiff  has  not  proved 
the  will,  though  it  is  true  he  may  demur,  if  the  plain- 
tiff does  not  in  his  declaration  shew  the  probate."  [Parkey 
R — ^The  latter  passage  cannot  be  correct  If  an  executor 
has  taken  out  probate  in  a  Court  which  has  no  jurisdiction 
to  grant  it,  surely  that  fact  may  be  pleaded  by  way  of  de- 
fence. Suppose  this  had  been  a  forged  will,  and  a  tem- 
poral Court,  having  no  power  to  decide  as  to  its  validity, 
held  it  to  be  a  good  will,  the  executor  would  have  a  right 
to  recover:  Allen  v.  Dundas  (6).]  In  Middletons  case  (c), 
"  It  was  adjudged  in  the  Common  Pleas  that  an  executor, 
before  probate,  might  release  an  action,  although,  before 
probate,  he  could  not  have  an  action ;  for  the  right  of  ac- 
tion is  in  him;  but  if  A.  releases,  and  afterwards  takes  ad- 
ministration, it  shall  not  bar  him ;  for  the  right  of  action 
is  not  in  him  at  the  time  of  the  release:  vide  18  Hen.  6, 43b; 
QrieArook's  case,  Plowd.  Com.  277,  278;  21  Edw.  4,  24  a." 
The  proper  form  of  plea  would  have  been,  "  that,  as  to 
the  causes  of  action  contained  in  the  declaration,  the 
plaintiff  never  was  executor  modo  et  form&'Xd).  Where 
the  law  has  provided  an  appropriate  mode  of  denial  of  par- 
ticular facts,  that  must  be  followed  by  the  pleader:  Suth- 
erland V.  PraU  (e).     A  probate  is  merely  operative  as  the 

(a)  I  P.  Wms.  766.  (d)  3  Chit.  Plead.  129. 

(b)  3  T.  R.  125.  (e)  11  M.  &  W.  296. 

(c)  5  Rep.  55. 
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1850.  authenticated  evidencey  and  not  at  all  as  the  foundation  of 
the  executor's  title:  1  Wms.  Exors.  239;  Smith  v.  WiUes{a), 
No  doubt,  this  form  of  plea  would  be  good  in  the  case  of 
an  administrator:  Stokes  y,Bate{b)\  but  in  an  action  by  an 
executor,  the  whole  matter  is  in  issue  under  the  plea  of  ne 
unques  executor.  In  the  case  of  a  banker's  cheque,  it  has 
been  held,  that  the  objection  that  the  cheque  was  post- 
dated, and  not  properly  stamped,  ought  not  to  be  specially 
pleaded:  Field  v.  Woods{c).  [He  also  referred  to Oumey  v. 
Rawlins  (d).] 

WiUeSy  contra. — An  executor  is  bound  to  have  a  probate 
to  produce  at  the  time  of  declaration.  In  Thompson  v. 
Reynolds,  the  defendant  did  not  avail  himself  of  his  right 
to  demand  oyer  of  the  letters  testamentary.  In  1  Wms. 
Exors.,  p.  242,  it  is  said,  '^  An  executor  cannot  maintain 
actions  before  probate,  unless  such  as  are  founded  on  his 
actual  possession,  for  in  actions  where  he  sues  in  his  re- 
presentative character,  he  is  bound,  when  he  declares,  to 
make  profert  of  the  letters  testamentary,  otherwise  the  de- 
fendant may  demur."  And  in  a  note  to  that  passage  it  is 
added,  "  If  the  executor  makes  profert  when  in  fact  he  has 
not  obtained  the  letters,  the  defendant  should  crave  oyer." 
[Alderson,  B. — I  do  not  see  how  this  defence  could  be 
pleaded  in  bar  of  the  further  maintenance  of  the  action, 
because  that  implies  that  there  is  now  some  change  in  the 
situation  of  the  plaintiff,  so  that  he  cannot  do  what  he 
could  do  before.]  In  pages  266,  267  of  the  same  work, 
the  distinction  is  pointed  out  between  a  prerogative  and  a 
diocesan  probate,  and  it  is  laid  down,  that  where  tlie  de- 
ceased had  bona  notabilia  in  divers  dioceses  in  the  same 
province,  a  diocesan  probate  is  absolutely  void,  and  "  the 
defendant  may  plead  in  bar  to  an  action  brought  by  such 


(a)  1  T.  R.  480.  (c)  7  A.  «fe  E.  114. 

{b)  6  B.  &  C.  491.  (d)  2  M.  A  W.  87. 
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1850.         allegation  that  it  was  pleaded  in  bar  of  the  further  main- 
Easton        tenance  of  the  action,  must  be  taken,  as  no  doubt  it  must, 
^'  to  have  been  pleaded  in  bar  generally,  and  that  it  ought 

to  have  been  pleaded  in  bar  of  the  further  maintenance  of 
the  action.  Secondly,  That  the  plea  was  bad,  as  amount- 
ing to  an  argumentative  plea  of  ne  unques  executor,  and 
did  not  sufficiently  confess  and  avoid  the  allegation  that 
the  plaintiff  was  executor,  and  was  merely  pleading  evi- 
dence.    We  think  both  these  objections  are  unfounded. 

It  is  unnecessary  to  decide  whether  the  first  objection 
can  be  made  on  general  demurrer.  Probably  not;  but  sup- 
posing it  could,  we  think  the  plea  is  perfectly  good  as  it  is 
pleaded. 

The  plea  is  really  not  in  bar  of  the  further  maintenance 
of  the  action,  but  in  bar  of  it  altogether;  for  though  it  is 
true  that  an  executor  may  bring  an  action  before  he  has 
obtained  probate,  yet  that  is,  provided  he  produces  the  pro- 
bate at  the  proper  time  when  the  law  requires  him  to  do  so, 
viz.  when  he  declares  and  makes  profert,  and  the  defendant 
craves  oyer  of  it.  This  is  explained  in  RoUe's  Abridgment, 
"Executors,"  (A),  p.  917:  "If  an  executor,  before  probate 
of  the  will,  bring  an  action  of  debt  on  an  obligation  due 
to  him  as  executor,  but  when  he  declares  he  shews  it  to 
the  Court  proved,  it  being  proved  after  the  action  brought, 
still  the  action  is  well  brought,  because  he  was  executor 
before  probate;  although  by  the  law  he  is  not  permitted  to 
sue  before  probate,  yet,  it  being  proved,  the  impediment  is 
removed  ah  initiOy  for  he,  by  shewing  the  will  to  the  Court, 
satisfies  the  ceremony  which  the  law  requires,  which  he  had 
done  as  the  law  requires."  If  he  does  not  satisfy  the  condi- 
tion so  required,  and  remove  the  impediment  ab  initio,  he 
has  not  brought  the  action  properly,  and  ought  therefore  to 
be  barred. 

The  other  objection,  also,  is  not  well  founded.  The  de- 
fence made  by  the  plea  is  not  that  the  plaintiff  is  not  exe- 
cutor of  the  testator's  will,  but  that  he  has  no  authority  to 
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recover  the  particular  sum  due  on  the  indenture,  because  1850. 
the  instrument  itself  was  in  a  parish  which  was  a  royal 
peculiar,  and  that  the  executor,  by  the  prerogative  pro- 
bate, had  no  right  to  recover  the  money  due  on  it  The 
case  closely  resembles  that  of  Stokes  v.  Bate  (a),  where  the 
plaintiff  sued  on  letters  of  administration  granted  by  the 
Bishop  of  Chester,  and  on  a  plea  of  ne  unques  adminis- 
trator the  Court  held,  that  the  objection,  that  the  particu- 
lar debt  sought  to  be  recovered  was,  at  the  time  of  the  tes- 
tator's death,  in  another  diocese,  was  not  admbsible,  and 
that  the  fact  ought  to  have  been  specially  pleaded.  The 
plea  in  this  case  is  framed  according  to  that  suggestion.  It 
admits  the  plaintiff's  general  title  as  executor,  and  so  gives 
implied  colour,  but  shews  that  he  had  no  authority  over 
the  particular  debt  In  the  case  of  Stokes  v.  Bate,  the  ar- 
gument that,  under  the  plea  of  ne  unques  administrator, 
the  question  was,  whether  the  plaintiff  was  administrator 
08  to  the  particular  debt  sought  to  be  recovered,  did  not  pre- 
vail, nor  ought  a  similar  argument,  that  the  meaning  of 
the  issue  ne  unques  executor  would  be,  that  he  was  not 
executor  as  to  the  particular  debt,  to  prevail  here;  and  that 
question  is  an  answer  to  the  objection,  that  the  plea  only 
pleads  evidence,  as  also  is  the  case  of  Crosse  v.  Corhocke(b). 
Further,  if  the  defendant  had  pleaded  such  a  plea  where 
the  object  was  to  avoid  the  probate  altogether,  we  do  not 
say  it  would  be  a  bad  plea.  In  the  note  in  Saunders'  Re- 
ports, p.  275,  n.  (3),  and  Williams  on  Executors,  vol.  1,  p.  267, 
the  plea  of  ne  unques  executor  and  ne  unques  administra- 
tor are  both  put  on  the  same  footing,  and  it  is  said  that  the 
defendant  may  either  give  evidence  of  bona  notabilia  on 
that  plea,or  plead  specially.  In  this  case,  however,  there  is 
no  doubt  that  the  plea  is  good. 

Judgment  for  the  defendant, 
(a)  6  B.  &  C.  491.  (h)  2  Anders.  132. 
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1850. 

Feb,  25.  Doe  d.  Owen  Jones  v,  David  Jones  and  Others. 

An  aasignment  JCi JECTMENT  for  toU-houscs,  toU-gates,  and  tolls. — The 
tL^^X'  declaration  contained  two  demises  by  Owen  Jones,  the 
according  to  the  date  of  the  first  being  the  11th  of  May,  1849,  and  the 

form  prescnbed  °  .  .^  /  / 

by  the  8  Geo.  4,  sccond,  the  18th  of  May,  in  the  same  year, 
has  no'  validi'ty        At  the  trial,  before  Mavie,  J.,  at  the  Merionethshire 
^d^otififd"to^  Summer  Assizes,  1849,  the  following  facts  appeared :— The 
the  proper  derk  lessor  of  the  plaintiff,  Owen  Jones,  claimed  to  recover  as 

or  treasurer, 

and  by  him  mortgagee  of  the  tolls  in  the  Bala  district  of  the  Merion- 
book  kept  for*  ethshire  trust.  The  trustees  acting  under  certain  local  Acts 
that  purpose,      ^f  Parliament  had  divided  the  trust  into  several  districts, 

within  two  ^  ' 

months  from  its  called  respectively  the  Bala,  Dolgelley,  Ffestiniog,  Bar- 
The  fact  of  mouth,  and  Towyn  districts ;  at  each  of  those  places  they 
XS*^^  held  meetings,  and  for  each  district  a  separate  clerk  was 
tested  the  cxe-  appointed,  and  mortgages  granted,  and  registers  kept, 
transfer,  is  evi-  The  mortgages  in  question  were  made  according  to  the 
which  a  jury  form  of  transfer  given  by  the  general  Turnpike  Act, 
tifiLtiort^'''^  3  Geo.  4,  c.  126,  s.  81,  and  extended  over  all  the  tolls 
^»i™;„  within  the  trust,  but  were  granted  at  Barmouth,  where 

Where  the 

trustees  held  John  Jones  was  the  clerk.  The  first  mortgage  was  dated 
h^se^te  *t^  29th  of  September,  1834,  and  was  made  by  the  tru.s- 
derks  at  several  ^.^^g  acting  under  the  local  Act,  59  Geo.  3,  c.  xcviii,  and 

places  within  °  '  '  ' 

their  district,—  the  general  Turnpike  Act,  to  one  Evans,  to  secure  a  loan  of 
clerk  of  the  100/.  Evaus  having  died,  his  executors,  in  May  1842,  as- 
Sie^mOTtflLre  signed  the  mortgage  to  Lewis  Pugh,  and  on  the  10th  of 
^^T^«  a»d  u ay,  1849,  Pugh  assigned  it  to  the  lessor  of  the  plaintiff, 
proper  clerk  to  The  transfer  to  Pugh  was  not  in  any  formal  manner  noti- 
fication, al-  fied  to  any  clerk  or  treasurer  of  the  trustees,  but  the  sig- 
though  the  nature  of  one  of  the  executors  of  Evans  was  witnessed  by 

mortgage  in-  •^ 

eluded  the  tolls   John  Jones,     No  entry  of  this  transfer  was  made  within 

of  the  whole 

district,  and  the 

derk  was  himself  the  mortgagee. 

The  trustees  being  indebted  to  their  clerk  in  Sl  L,  for  business  done  as  a  solicitor,  gave  him  a 
mortgage  for  80/.,  which  recited  the  consideration  to  be  money  advanced  by  him  to  them : — Held; 
that  the  mortgage  was  valid  under  the  3  Geo.  4,  c.  126,  s.  81,  the  transaction  being  equivalent  to 
money  "  borrowed  and  taken  up  at  interest "  by  the  trustees. 
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L550.^  kept  by  him,  prior  to  the  assignment  to  Owen  Jones.  This 
assignment  was  prepared  by  John  Jones,  as  solicitor  to  his 
brother  Owen  Jones,  but  no  entry  of  it  was  made  in  any 
book  until  the  18th  of  May,  1849.  The  second  mortgage 
was  made  on  the  25th  of  February,  1846,  to  John  Jones, 
for  80Z.  At  that  time  the  trustees  were  indebted  to  John 
Jones  in  the  sum  of  SlL  for  costs,  and  he  having  applied 
to  them  for  money  on  account,  they  offered  him  this  mort- 
gage, which  he  accepted,  leaving  the  IZ.  due.  The  mort- 
gage stated  the  consideration  to  be  SOL,  advanced  and  paid 
by  John  Jones  to  the  trustees.  This  mortgage  was  entered 
by  John  Jones  in  the  book  kept  by  him,  within  the  two 
months,  and  it  was  assigned  by  him  on  the  11th  of  May, 
1849,  to  the  lessor  of  the  plaintiff,  and  the  transfer  entered 
on  the  same  day,  in  the  book  kept  by  John  Jones,  but 
there  was  no  notification  to  any  other  clerk.  Upon  these 
facts  it  was  objected,  on  behalf  of  the  defendant,  that  the 
plaintiff  was  not  entitled  to  recover  on  the  first  demise, 
because  there  had  been  no  due  notification  to  the  proper 
clerk,  or  entry  by  him,  of  the  transfers  of  the  first  mortgage, 
as  required  by  the  3  Geo.  4,  c.  126,  s.  81.  And  it  was  ob- 
jected, with  respect  to  the  second  mortgage,  that  it  was 
void,  inasmuch  as  the  consideration  was  not  money  bor- 
rowed and  taken  up  at  interest,  within  the  3  Geo.  4,  c.  126, 
8.  81.  The  learned  Judge  directed  a  verdict  for  the  plain- 
tiff, reserving  leave  for  the  defendant  to  move  to  enter  a 
verdict  for  him,  as  the  Court  should  direct. 

Welsby  moved  accordingly  in  last  Michaelmas  Term,  (Nov. 
26). — First,  the  lessor  of  the  plaintiff  cannot  recover  on  the 
first  demise.  Under  the  3  Geo.  4,  c.l26,  a  81,  no  interest 
passes  to  the  assigneeof  the  mortgage,  unlessthe  transfer  has, 
within  the  prescribed  time,  been  notified  to  the  proper  clerk, 

the  toll-gates  and  toll-houBes  in  trustees  or  commissioners  at  the 
equal  degree  one  with  another,  or  time  of  the  advance  of  their  re- 
in such  order  as  shall  he  agreed  spective  shares.'* 
upon  and  stipulated  by  the  said 
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and  by  him  entered  in  the  book.  It  is  true  that  the  clause  i860, 
contains  no  negative  words,  but  the  enactment  amounts 
to  a  n^ation  that  the  transfer  shall  have  any  effect,  un- 
til its  provisions  are  complied  with.  It  is  similar  to  the 
case  of  an  inrolment  of  a  bargain  and  sale.  Secondly,  the 
lessor  of  the  plaintiff  is  not  entitled  to  recover  on  the  se- 
cond demise,  for  the  3  Geo.  4,  a  126,  &  81,  only  authorises 
the  trustees  to  mortgage  the  tolls,  for  '^  money  borrowed 
and  taken  up  at  interest^'  [Parke,  B. — If  the  trustees 
had  gone  through  the  form  of  advancing  to  John  Jones 
the  amount  of  his  bill  of  costs,  and  he  had  immediately 
given  them  back  SOL,  that  would  have  been  evidence  of 
money  borrowed.  This  transaction  is  equivalent  to  that] 
At  the  trial,  reference  was  made  to  the  case  of  The  Bank  of 
Enf^nd  v.  Anderaan  (a),  which  decided,  that  the  accept- 
ance by  a  banker  of  a  bill  drawn  by  a  customer  on  ac- 
count of  money  of  the  latter  in  the  hands  of  the  former,  is 
a  borrowing  of  money  on  the  acceptor's  bill,  within  the 
meaning  of  the  Bank  Acts.  That,  however,  was  a  money 
transaction;  here  there  is  only  an  unliquidated  claim  for 
costs.  [Parke,  R — The  mortgage  does  not  make  the  trus- 
tees debtors,  but  is  a  mere  assignment  of  the  tolls.  Sup- 
pose the  trustees  had  said  to  Jones,  "  We  cannot  give  you 
the  mortgage,  unless  you  will  advance  the  money,"  and  he 
had  then  s^d,  "  You  will  consider  me  as  advancing  it," 
would  not  the  transaction  have  been  good?  The  parties 
in  effect  do  the  same  thing.  We  feel  no  difficulty  about 
this  part  of  the  case;  therefore,  as  to  that  there  will  be  no 
rule.     Upon  the  first  point,  we  will  take  time  to  consider.] 

A  rule  having  been  subsequently  granted  upon  that 
point, 

Tatvneend  and  E,  Beavan  shewed  cause  (Feb.  14). — ^The 
3  6ea  4,  a  126,  s.  81,  is  directory  only,  and  does  not  im- 
pose as  a  condition  precedent  the  notification  and  entry 

(a)  4  SooU,  120. 
02 
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1850.  of  the  transfer.  The  case  is  assimilated  to  that  of  a  bar- 
gain and  sale,  which  has  no  validity  unless  inrolled.  But 
the  language  of  the  27  Hen.  8,  c.  16,  is,  that  no  lands  "  shall 
pass,  alter,  or  change  from  one  to  another  "  by  bargain 
and  sale,  except  the  same  be  made  by  writing,  indented, 
sealed,  and  inrolled.  The  3  Geo.  4,  c.  126,  does  not  in 
terms  make  the  transfer  invalid,  unless  the  prescribed 
form  is  complied  with.  If,  however,  its  language  is  to  be 
read  as  imperative,  the  only  meaning  is,  that  the  assignee 
shall  not  be  entitled  to  the  full  benefit  of  his  mortgage  secu- 
rity; that  is,  to  the  payment  of  interest  The  facts  shew 
that  there  was  a  sufficient  notification  of  the  transfer.  John 
Jones,  who  was  clerk  to  the  trustees,  was  the  attesting 
witness  of  the  assignment  to  Pugh,  so  that  the  transfer 
was  notified  to  him  at  the  time  it  was  made.  No  par- 
ticular form  of  notification  is  required.  John  Jones  was 
also  the  proper  clerk  to  whom  the  notification  was  to  be 
made,  for  he  was  the  clerk  of  the  place  in  the  district  in 
which  the  original  mortgage  was  entered.  The  second 
mortgage  was  to  John  Jones  himself,  and  was  assigned  by 
him,  and  the  transfer  was  entered  in  the  book  which  he 
kept.  [Parke,  B. — ^There  was  surely  evidence  to  go  to  the 
jury  of  a  notification.] 

Welsby  and  Foulkes,  in  support  of  the  rule. — The  lessor 
of  the  plaintifi^  is  not  entitled  to  recover  on  either  demise. 
The  statute  is  imperative,  not  directory  merely,  and  the 
transfer  only  operates  from  the  time  of  the  notification 
and  entry,  if  made  within  two  months  from  the  date  of 
the  assignment.  Here  there  was  no  notification  of  the 
transfer  to  Pugh.  [Parke,  B. — There  was  a  constructive 
notification.]  The  statute  intends  a  notification  to  the 
clerk  in  his  character  of  clerk,  and  for  the  purpose  of 
getting  the  entry  made.  [Rolfe,  B. — Might  not  the  jury 
reasonably  infer  that,  when  Evans  requested  Jones  to  wit- 
ness the  transfer,  he  requested  him  to  do  all  that  was  ne- 
cessary to  perfect  it?]     He  was  not  the  proper  clerk  to 
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1850.  all  of  opinion  that  the  plaintiff  is  entitled  to  retain  the 

Dob  verdict     As  to  the  other  demise,  we  will  take  time  to 

Jo™  consider. 
,  ^«  Cur.  adv.  vnlt 

JOHBfl. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — In  this  case  the  lessor  of  the  plaintiff  seeks 
to  recover  turnpike  tolls  on  two  demises, — one,  the  1  ]  th  of 
May,  1849;  the  other,  the  18th  of  May  in  the  same  year. 

We  disposed  of  the  case,  so  far  as  related  to  the  second 
demise,  on  the  argument  a  few  days  ago,  and  held  that  the 
lessor  of  the  plaintiff  was  clearly  entitled  to  the  verdict  on 
that  demise. 

But,  as  it  is  suggested  that  our  decision  is  required  as  to 
his  right  to  recover  on  the  first  demise,  in  order  to  deter- 
mine which  of  the  two  parties  ought  to  have  the  costs  of  an 
ejectment  on  a  demise  of  that  date,  consolidated  with  the 
present  action,  we  must  decide  that  question  also;  and  it 
depends  entirely  upon  this  point, — whether,  to  the  validity 
of  an  assignment  of  turnpike  tolls,  in  the  statutory  form, 
not  merely  the  production  and  notification  to  the  clerk  of 
a  transfer,  but  its  actual  entry  in  the  proper  book,  was  ne- 
cessary; for  we  are  all  of  opinion  that  there  was  sufficient 
evidence  of  that  production  and  notification,  and  to  a  pro- 
per clerk,  on  the  11th  May  of  1849,  the  day  of  the  demise; 
but  there  having  been  no  entry  until  the  18th  of  May  follow- 
ing, the  title  was  incomplete  until  that  day,  if  the  entry 
was  a  condition  precedent 

This  question  must  depend  on  the  true  construction  of  the 
3  Geo.  4,  c  126,  s.  81.  That  section  gives  a  Form  of  trans- 
fer by  an  instrument  not  under  seal  (which  Form  has  been 
followed  in  this  case),  and  goes  on  to  enact  as  follows: — 
''which  transfer  shall  be  produced  and  notified  to  the  clerk 
or  treasurer  of  the  said  trustees  or  commissioners,  within 
two  calendar  months  next  after  the  day  of  the  date  there- 
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of,  who  shall  enter  the  same  in  the  said  book  or  books,  for  1850. 
which  entry  the  said  clerk  or  treasurer  shall  be  paid  the 
sum  of  five  shillings  and  no  more ;  and  such  transfer  shall 
then  entitle  such  assignee,  his  executors,  administrators, 
and  assigns,  to  the  full  benefit  of  such  mortgage  security; 
and  every  such  assignee  may  in  like  manner  assign  or  trans- 
fer the  same,  and  so  toties  quoties ;  and  it  shall  not  be  in  the 
power  of  any  person  or  persons,  (except  the  person  or  persons 
to  whom  the  same  shall  be  last  transferred,  his,  her,  or  their 
respective  executors  or  administrators,)  to  release,  discharge, 
or  make  void  the  original  mortgage  security,  or  the  monies 
due  thereon,  or  any  part  thereof/^  Now,  if  we  read  this 
clause  as  the  established  rule  for  the  construction  of  statutes 
and  other  instruments  requires,  that  is,  according  to  the 
ordinary  and  grammatical  sense  of  the  words  used,  unless 
they  lead  to  some  absurdity  or  incongruity,  the  entry  should 
be  held  to  be  a  condition  precedent;  for  it  is  said,  that 
when  the  entry  is  made,  then  the  transfer  shall  entitle  the 
assignee  to  the  full  benefit  of  the  mortgage  security;  and 
there  is  no  inconvenience,  much  less  absurdity,  in  making 
the  validity  of  the  title  depend  upon  the  act  of  the  officer 
in  entering  the  transfer;  for  the  assignee  may  always  pro- 
cure this  to  be  done;  practically  he  is  sure  to  be  able  to  do 
it,  and  if  the  officer  were  to  refuse  he  could  compel  him  by 
mandamus;  and  until  the  entry  is  made  the  assignee  is  not 
bound  to  part  with  his  purchase-money.  There  is  no  more 
inconvenience  than  under  the  Registry  Act,  in  registering 
annuities,  or  the  Ship  Registry  Act;  and,  on  the  other 
hand,  there  is  a  great  advantage  in  having  a  regular  deduc- 
tion of  title  in  the  books  of  the  trustees,  which  is  more  com- 
pletely secured  by  making  the  validity  of  the  title  depend 
upon  it  as  a  condition,  than  by  a  mere  directory  provision 
to  that  effect. 

We  therefore  think,  that  an  entry  in  the  book  was  essen- 
tial to  the  validity  of  a  title  under  the  statutory  assignment 
to  the  lessor  of  the  plaintiff.    Whether  it  would  have  been. 
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1850.  in  case  the  transfer  had  been  by  deed,  and  so  good  at  com- 
mon law,  or  whether  the  entry  would  have  been  good,  if 
not  made  within  two  months,  are  questions  not  necessary 
to  be  decided.  We  are  of  opinion,  therefore,  that  the  rule 
should  be  absolute  as  to  the  first  demise. 

Rule  absolute  accordingly. 


Feb.  25,      The  Birkenhead,  Lancashire,  and  Cheshire  Junction 

Railway  Company  v.  Pilcher. 

Toadedaratioii  JL/EBT. — The  declaration  stated,  that  the  defendant  was 
the  defendant  and  still  is  the  holder  of  divers,  to  wit,  180,  shares  in  the 
Kl^  said  Company,  and  being  such  holder,  was  and  stiU  is  in- 
vrhea  he  fiwt      debted  to  the  said  Company  in  a  large  sum  of  money,  to 

oecsme  ino 

holder  of  the  wit,  300/.,  in  respect  of  a  call  made  on  the  said  shares, 

the  time  of  hi»  whereby  fee,  an  action  hath  accrued  to  the  plaintiffs,  by 

toSby^fo^"'  virtue  of  the  Companies  Qauses  Consolidation  Act,  1845, 

of  which  the  and  the  Birkenhead,  Lancashire,  and  Cheshire  Railway 

debts^  causes  of 

action,  and  lia-  Act,  1 846,  to  demand  from  the  defendant  the  said  sum  &c. 

dedrationmen-  Plea,  that,  at  the  time  when  he  the  defendant  first  be- 

to*^  laSi^  came  and  was  the  holder  of  the  said  shares,  and  at  the 

and  were  incur-  time  of  the  making  and  entering  into  by  him  the  defend- 

redbythede-  .  . 

fendant,  and  at  ant  of  the  Contracts  by  the  force,  virtue,  and  in  pursuance 
miking* wid  en-  ^^  which  the  debts,  causes  of  action,  and  liabilities,  and 
tering  into  the    ^q^}^  ^nd  every  of  them  in  the  said  declaration  mentioned, 

contracts  by  *'  ^      ^  ^  ' 

force  of  which  have  accrued  to  the  plaintiffs,  and  been  incurred  by  the 
claim  to  be  en-    defendant,  as  in  the  said  declaration  is  alleged,  and  at  the 

titled  by  law  to 
make  the  call 

upon  the  defendant,  as  in  the  declaration  alleged,  the  defendant  was  an  infant  within  the  age  of  twenty- 
one  years.  Beplication,  that  the  defendant,  at  the  time  when  he  first  became  the  holder  oif  the  shares, 
and  at  the  time  of  his  making  the  contracts  in  the  plea  mentioned,  was  of  the  full  age  of  twenty- 
one  years.  It  appeared  at  the  trial,  that  the  defendant  was  the  purchaser  of  the  shares  in  question 
whilst  he  was  an  infimt,  and  that,  after  he  was  of  full  of  age,  a  ciUl  was  made : — ffeld,  that  the  term 
"  contract,'*  meant  the  contract  by  which  the  defendant  became  a  shareholder,  and  not  the  obligation 
to  pay  the  calls  under  the  8  &  9  Vict  c.  16,  s.  21,  and,  consequently,  the  plea  was  proved  by  evi- 
dence of  his  infancy,  at  the  time  of  the  transfer  to  him  of  the  shares. 

Qucfrff  whether  the  word  "  contract,"  being  so  construed,  the  plea  was  an  answer  to  the  action. 
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1860.        ^^  ^^®  declaration,  that  the  defendant  "is  the  holder  of 
' — V — ^      shares/'  means,  that  he  was  the  holder  at  the  time  the  call 
Lanoashim/    was  made :  The  Belfast  <fcc  Railway  Company  v.  Strange  (a). 
^"  JuBon^^*"  The  plea  must  therefore  be  taken  in  the  same  sense,  and 
Bailwat  Co.    as  meaning  that  the  defendant  was  an  infant  at  the  time 
PiLOHBB.      of  the  contract  by  virtue  of  which  the  debt  accrued;  that 
is,  the  resolution  of  the  directors  that  a  call  be  made:  Ex 
parte  Tooke  (6).     Whether  or  no  the  defendant  was  an  in- 
fant at  an  anterior  period  is  therefore  immaterial   The  plea 
does  not  allege  any  repudiation  by  the  defendant  after  he 
became  of  age.     [They  referred  to  The  Cork  and  Bandon 
Railway  Company  v.  Cazenove  (c),  The  Leeds  and  Thirsk 
Railway  Company  v.  Fearnley  (d).  The  Newry  and  Ennis- 
kitten  Railway  Company  v.  Coombe  (e).] 

Willes  and  Brandt,  in  support  of  the  rule. — ^The  plaintiffs 
were  bound  by  this  issue  to  prove,  that  at  the  time  the  de- 
fendant became  the  holder  of  the  shares  he  was  of  full  age. 
[Parke,  B. — Does  the  term  "  contract"  mean  the  contract 
which  the  defendant  entered  into  when  he  purchased  the 
shares,  or  the  obligation  which  the  8  &  9  Vict.  c.  16,  imposes 
in  respect  of  calls?  If  the  latter,  the  plea  was  not  proved] 
The  21st  section  of  that  Act  enables  the  directors  to  enforce 
the  contract  made  with  the  original  subscribers,  and  when 
their  shares  are  transferred,  the  contract  is  transferred;  so 
that  the  effect  of  the  statute  is  not  to  impose  any  new  obli- 
gation upon  a  transferee  of  shares,  but  to  enable  the  Com- 
pany to  enforce  against  him  the  original  contract.  The 
7  &  8  Vict  c.  110,  relates  to  the  registration  of  persons 
who  had  contracted  to  subscribe,  for  the  purpose  of  form- 
ing a  joint-stock  Company.  The  object  of  the  8  &  9  Vict 
a  16,  was  to  incorporate  such  subscribers,  and  it  provides 
for  the  transfer  of  shares,  and  enables  the  Company  to  call 

(a)  1  Exch.  739.  (d)  4  Exch.  26. 

(b)  18  L.  J.,  Q.  B.,  343.         (e)  3  Exch.  565. 
(<?)  10  Q.  B.  935. 
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vendor,  there  is  no  doubt  he  was  then  an  infant,  as  well  as 
at  the  time  when  he  became  a  holder  of  the  shares,  and 
consequently  the  plea  was  proved.  If,  on  the  other  hand, 
the  term  "  contract"  means  the  obligation  to  pay  the  calls 
created  by  the  special  Act  establishing  the  railway,  and 
the  8  &  9  Vict.  c.  16,  that  obligation  did  not  arise  until 
the  time  fixed  for  the  pajrment  of  the  call,  and  then  the 
defendant  was  of  full  age,  and  the  plea  was  not  proved. 
We  think  that  this  obligation,  created  by  statute,  cannot 
be  described  as  a  "  contract,"  and  consequently  that  the 
meaning  of  the  plea  is,  that  he  was  an  infant  when  the 
contract  was  made  by  which  he  became  a  shareholder;  and 
in  that  sense  of  the  word  the  plea  was  proved,  and  the 
rule  must  therefore  be  absolute  to  enter  a  verdict  for  the 
defendant.  Whether  the  plea  is  an  answer  to  the  declara- 
tion, the  word  "  contract"  being  so  construed,  is  a  ques- 
tion which  we  need  not  now  consider. 

Rule  absolute. 


Feb,  15. 


An  action  for 
money  had  and 
leceiTed  will 
not  lie  by  one 
tenant  in  com- 
mon against  his 
co-tenanty  who 
has  received 
more  than  his 
share  of  the 
profits. 


Ai 


Thomas  u  Thomas,  Executrix,  &c. 

-SSUMPSIT  for  money  had  and  received  to  the  plain- 
tiflTs  use. — Plea,  non  assumpsit. 

At  the  trial,  before  Rolfe  B.,  at  the  last  Herefordshire 
Summer  Assizes,  it  appeared  that  the  plaintifi^  and  one 
Benjamin  Thomas,  the  defendant's  late  husband,  were  en- 
titled, under  the  will  of  one  Alice  Thomas,  to  certain  pre- 
mises as  tenants  in  common;  but  that  Benjamin  Thomas, 
for  some  time  previously  to  his  death,  in  February,  1848, 
received  the  whole  rent  It  was  admitted  that  the  plain- 
tiff was  entitled  to  half  of  the  rent,  as  such  tenant  in  com- 
mon, and  the  present  action  was  brought  to  recover  the 
moieties  of  five  years'  rent.  On  the  part  of  the  defendant, 
it  was  objected  that  this  form  of  action  would  not  lie  by 
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^^^•^  appears  here  that  the  action  is  brought  against  the  defend- 
ant as  receiver;  and  if  one  receives  my  rents  without  my 
consent,  I  may  have  either  debt  or  account  against  him; 
and  affirmed  the  judgment"  In  Wilkin  v.  Wilkin(a),  which 
was  an  action  of  assumpsit,  the  plaintiff  declared  "  that 
the  defendant  intending  to  go  beyond  sea,  he  delivered  him 
a  box  and  goods,  which  the  defendant  promised  to  dispose 
of  for  him,  and  to  give  him  an  account  thereof  at  his  re- 
turn. Defendant  pleaded  in  abatement,  that  he  was  the 
plaintiff's  bailiff,  and  merchandised  the  said  goods,  and 
that  he  ought  to  bring  account,  and  not  an  action  on  the 
case,  non  allocatur;  for,  the  action  being  grounded  on  an 
express  promise,  assumpsit  lies  as  well  as  account,  and  the 
plaintiff  has  his  election;  et  per  Holt,  there  is  some  incon- 
venience in  giving  a  long  rambling  account  in  evidence  to 
a  jury;  but  whenever  one  acts  as  bailiff,  he  promises  to 
render  account."  Dolben,  J.  (6) — "  Case  lies,  because  an  ac- 
tion of  account  is  a  tedious  and  troublesome  action."  The 
case  was  adjourned,  and  ultimately  the  Court  gave  judg- 
ment of  respondeat  ouster  (c).  In  Bacon's  Abr.  "Accompt," 
(C),  citing  Brooke  8  Abr.  "  Accompt,"  pL  35,  it  is  said,  "  An 
action  of  accompt  lies  not  for  a  thing  certain,  as  if  a  man 
delivers  1 OZ.  to  B.  to  merchandise  with,  he  shall  not  have 
account  of  the  101  but  of  the  profits,  which  are  uncertain." 
In  Viner  s  Abr.  "  Account,"  (A),  pL  12,  it  is  laid  down, 
that  "  no  account  lies  for  rent  reserved  upon  a  lease  for 
years,"  because  it  is  a  thing  certain.  [Parke,  B. — There 
is  this  Anonymotis  case  in  11  Mod.  92,  which  illustrates 
the  subject: — "  PowelX,  J. — If  I  give  money  to  another  to 
buy  goods  for  me,  and  he  neglects  to  buy  them,  for  this 
breach  of  trust  I  shall  have  election  to  bring  debt  or  ac- 
count; and  cited  four  or  five  cases.  HoU,  C.  J.,  contA. 
— ^If  the  party  did  not  take  it  as  a  debt,  but  ad  compu- 
tandum,  or  ad  merchandizandum,  it  must  be  an  account, 

(a)  1  Salk.  8;  Shower,  71.         (h)  Comb.  149.         (c)  Carth.  89. 
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1850.  against  another,  must  be  intended  when  the  one  maketh 
the  other  his  bailiff,  for  otherwise  never  his  bailiff  to  ren- 
der an  account  is  a  good  plea/'  Com.  Dig.  tit  '^Estates  by 
Grant,"  (K  8),  and  Cruise's  Dig.,  tit  20,  s.9,  are  authorities 
to  the  same  effect.  There  is  good  reason  why  an  action 
for  money  had  and  received  will  not  lie  by  one  tenant  in 
common  against  his  co-tenant;  for,  in  the  first  place,  there 
is  no  privity  between  theuL  In  Clarance  v.  Mar8haU(a), 
Bayley,  B.,  speaking  of  that  form  of  action,  says,  "  Now  that 
is  a  species  of  action  in  which,  if  you  establish  agency  clear- 
ly, why  then  you  may  treat  the  rents  received  by  your  agent 
as  so  much  money  received  for  your  use,  but  you  must  make 
out  most  clearly  that  an  agency  subsisted  in  point  of  fact 
before  you  can  maintain  an  action  for  money  had  and  re- 
ceived, which  is  not  an  action  in  which  rents  received  un- 
der an  adverse  holding  or  possession  are  recoverable  by  the 
rightful  owner."  A  further  objection  to  that  form  of  action 
is,  that  it  would  deprive  the  co-tenant  of  his  right  to  de- 
ductions, which  would  be  allowed  in  an  action  of  account 
Again,  if  the  receipt  by  one  tenant  in  common  of  his  com- 
panion's share  of  the  profits  raised  an  implied  assumpsit, 
the  title  to  the  land  might  be  put  in  issue  in  an  action  for 
money  had  and  received.  Eason  v.  Henderson  (b)  shews  that 
the  only  remedy  is  by  action  of  account. 

Cur.  adv.  vult 
The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B. — The  question  in  this  case  is,  whether  an  ac- 
tion for  money  had  and  received  lies  by  one  tenant  in  com- 
mon against  his  companion.  On  the  argument,  the  autho- 
rities on  the  subject  on  both  sides  were  cited. 

It  appears  to  us  to  be  clear,  from  Co.  Litt.  200.  b.,  that 

(a)  2  C.  &  M.  495.  {b)  18  L.  J.,  Q.  B.,  69. 
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ed  by  Lord  flbft,  in  Midgley  v.  Lovelace  (a)  and  Martin  v. 
Crompe  (6).  He  says,  that  where  a  tenant  in  common  severs 
in  such  an  action,  he  cannot  recover  half  the  sum  nomina- 
tim,  but  only  half  of  the  rent;  thus  shewing  that  the  rent 
continues  unsevered. 

It  appears  to  us,  therefore,  that  the  case  of  a  tenant  in 
common  who  receives  the  whole  of  the  rent  due  to  himself 
and  his  companion  is  analogous  to  the  case  of  a  tenant  in 
common  taking  the  whole  of  a  chattel  into  his  possession ; 
in  which  case  neither  trespass  nor  trover  lies  against  him. 
The  plaintiffs  only  remedy  here  is  therefore  by  action  of 
account,  and  this  rule  must  be  made  absolute. 


Rule  absolute. 


(a)  Garth.  289. 


(b)  1  Ld.  Raym.  340. 


Fd.B. 

The  Court  re- 
jfoied  to  amend 
the  indorse- 
uent  on  a  pla- 
nes writ  of 
fummons  by 
making  the  day 
of  the  date  of 
the  first  writ 
confonnable  to 
the  fiust,  al- 
though the  debt 
would  other- 
wise be  barred 
by  the  Statute 
of  Limitations. 


T 


Medhcott  V,  Hunter. 


HIS  was  a  rule  calling  on  the  defendant  to  shew  cause 
why  the  plaintiff  should  not  be  at  liberty  to  amend  the 
indorsement  on  the  last  pluries  writ  of  summons  issued 
in  this  cause,  by  inserting  the  date  of  the  first  writ  of 
summons. 

It  appeared  that  the  first  writ  of  summons  issued  on 
the  20th  August,  1846,  and  on  the  21st  December,  in  the 
same  year,  was  returned  non  est  inventus,  and  entered  of 
record  according  to  the  provisions  of  the  2  Will.  4,  c.  39, 
s.  10.  This  vnrit  was  continued  by  alias  and  pluries  writs, 
which  were  also  entered  of  record,  the  last  of  which  issued 
on  the  18th  February,  1848,  and  upon  which  the  de- 
fendant's attorney  gave  an  undertaking  to  appear.  This 
writ  contained  an  indorsement  that  the  first  writ  of  sum- 
mons was  dated  the  21  st  August,  1846.  The  action  was 
on  promises,  and  the  defendant  pleaded  the  Statute  of 


36  EXCHEQUER   REPORTS. 

1850.  vice,  but  only  that  it  must  be  proved  at  the  trial,  that  the 
Medlicott  requisites  of  the  statute  have  been  complied  with.  The 
Hunter.  defendant  will  not  be  prejudiced  by  the  amendment,  as 
the  objection  may  still  be  taken  at  the  trial,  and  the  ques- 
tion as  to  the  construction  of  the  statute  carried  to  a 
court  of  error  by  bill  of  exceptions.  A  similar  amendment 
was  allowed  by  this  Court,  in  WiUiams  v.  Williams  (a), 
and  that  authority  was  acted  on  in  Mavor  v.  SpcUding  (b). 

Cur.  adv.  vult. 

Parke,  B.,  now  said: — In  this  case,  the  first  writ  of  sum- 
mons issued  on  the  20th  of  August,  but  in  the  indorsement 
on  the  subsequent  writ  to  save  the  Statute  of  Limitations, 
it  was  stated  to  have  issued  on  the  21st  We  are  all  of 
opinion  that  we  cannot  alter  the  indorsement,  because,  by 
the  terms  of  the  statute,  the  indorsement  must  be  on  the 
writ  at  the  time  of  service;  and  therefore  we  cannot,  al- 
though to  save  the  Statute  of  Limitations,  afterwards  make 
a  new  indorsement. 

Rule  discharged. 

(a)  10  M.  &  W.  476.  (b)  1  D.  &  L.  878. 
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1850.  England,  Thomas  Earl  of  Arundel  and  Surrey,  Lord  of 
Bromfield  and  Yale,  in  the  marches  of  Wales,  was  seised 
in  his  demense  as  of  fee  of  and  in  the  said  lands  called 
Common  Wood,  whereof  the  said  close  in  which  &c.  was 
and  is  part;  and  the  said  Thomas  Earl  of  Arundel  and 
Surrey  then  being  so  seised  thereof  as  aforesaid,  and  then 
having  full  power  and  authority  in  that  behalf  to  make 
the  grant  hereinafter  mentioned,  and  the  said  burgesses 
of  the  town  of  Holt  then  having  full  right,  power,  and 
capacity  in  that  behalf  to  accept,  receive,  and  take  the 
same,  the  said  Thomas  Earl  of  Arundel  and  Surrey  then, 
to  wit,  on  &c.,  by  a  certain  charter,  sealed  with  his  seal, 
and  date  whereof  is  the  day  and  year  last  aforesaid  (ex- 
cuse of  profert),  did  grant  to  the  burgesses  of  the  said 
town  of  Holt,  their  English  heirs  and  successors,  and  their 
tenants,  common  of  pasture  in  the  said  parcel  of  land 
called  Common  Wood,  for  all  their  cattle  within  the  said 
town  of  Holt  levant  and  couchant,  with  free  ingress  and 
egress  for  the  same,  to  hold  to  the  said  burgesses,  their 
English  heirs  and  successors,  and  their  tenants  several,  at 
all  times  of  the  year.  The  plea  then  stated,  that  the  de- 
fendant was  and  is  a  burgess  of  the  said  town  and  borough 
of  Holt,  and  an  English  successor  of  the  said  burgesses  of 
the  said  town  of  Holt,  to  whom  the  said  grant  of  the  said 
common  of  pasture  in  the  said  lands  called  Common  Wood 
was  so  made  by  the  said  Thomas  Earl  of  Arundel  and 
Surrey,  as  aforesaid;  and  "as  such  burgess  and  English  suc- 
cessor, at  the  said  several  times  when  &c.,  ought  to  have 
had  and  enjoyed  common  of  pasture  for  his  said  cattle 
levant  and  couchant  within  the  said  town  and  borough  of 
•  Holt,  at  his  free  will  and  pleasure,  in,  upon,  and  through- 
out the  said  lands  called  Common  Wood."  Wherefore  the 
defendant,  as  such  burgess  and  English  successor,  at  the 
said  several  times  when  &c.,  placed  his  cattle  in  the  said 
lands  &c.,  as  he  lawfully  might  &c.,  quae  sunt  eadem. — 
Verification. 
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1850.  Secondly,  The  plea  is  good.     It  contains  the  words  for 

want  of  which  the  plea  in  MeUor  v.  Spateman{a)  was  held 
bad.  [Parke,  B. — ^There  the  prescription  was  by  the  bur- 
gesses "  for  themselves  and  every  burgess  of  the  borougL"] 
Here  the  grant  is  to  the  burgesses  "  and  their  tenants," 
which  shews  that  it  was  intended  to  be  a  personal  benefit 
to  the  burgesses,  and  not  merely  to  them  in  their  corporate 
capacity  (6). 

Welsby  and  FouVceSy  for  the  plaintiflF. — Under  the  tra- 
verse taken  by  the  replication,  it  was  competent  for  the 
plaintifi^  to  give  in  evidence  facts  shewing  that  the  right 
of  common  was  extinguished.  Courts  of  justice  discou- 
rage unnecessary  prolixities  in  pleading:  1  Wms.  Saund. 
103  c,  n.  3.  Perhaps  the  replication  might  have  been 
bad  on  special  demurrer,  as  an  argumentative  traverse  of 
the  title  alleged  in  the  plea;  but  the  defendant  having 
joined  issue  upon  it,  if  any  one  step  in  the  title  be  dis- 
proved by  the  plaintiff's  evidence,  the  whole  must  faiL  A 
prescription,  which  is  only  a  grant  before  the  time  of  legal 
memory,  may  be  traversed  by  the  general  replication;  so 
also  a  prescriptive  claim  under  the  2  &  3  Will  4,  c.  71. 
[Parke,  B. — How  do  you  distinguish  this  case  from  that  of 
The  Bishop  of  Meath  v.  The  Marquis  of  Winchester {cj'fl 
That  was  a  quare  impedit,  in  which  the  plaintiff,  after 
tracing  his  title  through  various  steps,  alleged  that  he 
thereby  became  possessed  of  the  advowson,  and  the  de- 
fendant, under  a  denial  of  the  plaintiff's  possession,  sought 
to  give  in  evidence  mere  collateral  matter,  viz.  a  fine  of 
the  advowson  levied  by  one  whose  estate  the  plaintiff 
had. 

Then,  with  respect  to  the  plea — it  is  bad  for  not  shew- 

(a)  1  Saund.  343.  as  the  case  fell  within  the  12th 

{b)  They  also  argued  that  the  section ;  but,  as  the  Court  gave  no 

right  of  common  was  not  extin-  opinion  on  that  point,  the  argu- 

guished  by  the  proceedings  under  ments  are  omitted, 

the  8  <k  9  Vict.  c.  118,  inasmuch  {c)  3  Bing.  N.  C.  183. 
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1850.  veredicto,  on  the  ground  that  it  does  not  appear  by  the  plea 
that  the  defendant  had  any  right  of  common,  inasmuch  as 
the  grant  was  to  the  Corporation,  and  not  to  the  indivi- 
dual burgesses  constituting  the  Corporation.  Now,  that  is 
somewhat  obscure,  from  the  allegation  that  the  grant  was 
made  "  to  the  burgesses  of  the  town  of  Holt,  their  English 
heirs  and  successors"  (which  are  words  not  very  intelligi- 
ble), "  for  all  their  cattle  levant  and  couchant  in  the  said 
town  of  Holt"  The  question  is,  whether  upon  that  allega- 
tion we  can  see  that  the  meaning  of  the  plea  is,  that  the 
grant  was  made  to  the  Corporation  of  Holt,  for  the  benefit 
of  the  individual  burgesses,  or  whether  it  was  simply  a  grant 
of  an  incorporeal  hereditament  to  the  Corporation,  as  a  cor- 
poration. We  cannot  come  to  the  conclusion  that  the  for- 
mer is  the  meaning  of  the  grant.  It  is  very  probable,  look- 
ing at  the  peculiar  terms  of  this  grant,  and  considering  also 
the  fact  of  enjoyment,  shewn  by  the  evidence,  that  if  the 
defendant  had  pleaded  this  as  a  grant  made  to  the  bur- 
gesses in  their  corporate  character,  for  the  use  of  the  bur- 
gesses of  the  borough,  such  a  plea  would  have  been  sup- 
ported. In  MeUor  v.  Spateman,  it  was  averred  that  the 
Corporation  of  Derby  time  out  of  mind  had  been  used  and 
accustomed  to  enjoy  the  right  of  common  for  their  bur- 
gesses, the  several  burgesses  of  the  borough.  So  here,  if  the 
averment  had  been  that  Lord  Arundel  granted  rights  of  com- 
mon to  the  burgesses  of  the  borough  of  Holt,  forthe  burgesses 
and  their  tenants,  the  defendant  being  a  burgess,  the  plea 
would  have  been  good ;  and  I  think  that  if  they  had  so 
pleaded  it,  the  evidence  would  have  supported  that  allega- 
tion. We  cannot  collect  upon  the  face  of  this  plea,  that 
this  was  a  grant  to  any  body  but  the  Corporation,  so  that 
they  might  have  granted  the  right  of  common  to  some  one 
else,  and  were  not  bound  to  hold  it  for  the  burgesses. 
Therefore,  the  plea  is  bad,  and  the  plaintiff  is  entitled  to 
judgment  non  obstante  veredicto. 

Judgment  for  the  plaintiff. 
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1860.  for  ]  21  4a  The  defendant,  who  resided  at  Greenwich,  in 
the  county  of  Kent,  was  a  clerk  in  the  Admiralty,  and,  as 
such  clerk,  daily  attended  at  the  office  called  "  The  Gene- 
ral Register  and  Record  Office  of  Seamen,"  No.  70,  Lower 
Thames-street,  in  the  city  of  London,  and  he  had  no  other 
occupation  or  business.  The  plaintiff  resided  at  Edmon- 
ton, in  the  county  of  Middlesex,  and  the  bill  in  question 
was  drawn  and  accepted,  and  Wood  put  his  name  upon  it, 
at  the  office  No.  70,  Lower  Thames-street,  and  it  was  then 
sent  by  a  messenger  to  the  residence  of  the  plaintiff,  who 
received  it  there. 

J.  Brovm,  in  last  Michaelmas  Term,  (November  26) 
shewed  cause. — First,  the  defendant  did  not  carry  on  his 
business  within  the  city  of  London.  A  clerk,  who  merely 
attends  at  an  office  in  the  city,  cannot  be  said  to  "  carry 
on  his  business"  there,  within  the  meaning  of  the  10  &  11 
Vict.  c.  Ixxi.  The  word  "  business  "  is  used  in  its  popular 
sense,  as  denoting  "  trade  or  business,"  and  it  is  evident, 
from  the  word  "  dwell,"  that  the  meaning  of  the  statute 
is,  that  if  the  defendant  shall  not  reside  within  the  city, 
it  shall  be  sufficient  if  he  carries  on  his  trade  or  busi- 
ness there.  The  words  of  the  London  Court  of  Requests 
Act,  39  &  40  Geo.  3,  c.  civ,  were,  "  residing  or  inhabiting 
within  the  city  of  London  or  the  liberties  thereof,  or 
keeping  any  house,  warehouse,  shop,  shed,  stall,  or  stand, 
or  seeking  a  livelihood,  or  trading  or  dealing  within  the 
same  city  or  liberties;"  and  it  was  held,  that  a  clerk  in 
the  Excise  Office,  who  attended  at  the  office  in  the  city 
for  certain  hours  every  day,  and  who  had  no  other  means 
of  obtaining  his  livelihood,  was  not  a  person  "  seeking  a 
livelihood"  in  the  city,  within  the  meaning  of  that  Act: 
Smith  V.  HurreU  (a).  In  Rolfe  v.  Learniouth  (6),  the  Court 
of  Queen's  Bench  held,  that  the  deputy-sealer  of  writs  in 

(a)  10  B.  <fe  C.  642.  {h)  19  Law  J.,  Q.  B.,  10. 
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1850.  113.  The  question  was,  whether  a  clerk  in  the  Admiralty, 
whose  duty  it  was  to  attend  at  a  place  in  the  city  in  that 
department,  was  a  person  carrying  on  business  within  the 
limits  of  the  city.  A  similar  question  has  been  under  the 
consideration  of  the  Court  of  Queen's  Bench,  with  respect 
to  the  County  Courts  Act,  9  &  1 0  Vict  c.  95,  and  they 
have  held,  that  the  deputy  sealer  of  writs  in  the  Court  of 
Chancery  is  not  a  person  who  carries  on  his  business  in 
any  definite  locality.  In  like  manner,  it  cannot  be  con- 
sidered that  a  clerk  who  attends  at  an  office  in  the  city 
carries  on  some  independent  business  there,  so  as  to  be 
within  the  meaning  of  the  Act  in  question.  The  rule  will 
therefore  be  discharged. 

Rule  discharged. 


Fd>.  11.  Moss  v.  Hall  and  Wife. 

To  an  action  on  -A-SSUMPSIT. — ^The  first  count  of  the  declaration  was 
duluDffe  bTthe  ^7  *^®  plaintiff  as  indorsee  of  a  bill  of  exchange  for  25Z., 
indorsee  against  <ira^ni  by  One  W.  Vanderstcau  (to  whom  the  female  de- 

the  executrix  of  "^  ,  ^ 

the  drawer,  the  feudant  was  executrix),  upon  and  accepted  by  one  James 

ed,  ^t  aiUr  Osbome.     Plea  (inter  alia)  to  the  first  count,  that  after  the 

Sil^dLttAe  ^^^  became  due  and  payable  according  to  the  tenor  and 

lifetime  of  the  effect  thereof,  and  before  the  commencement  of  the  suit,  and 

drawer,  it  was 

agreed  between  in  the  lifetime  of  the  said  W.  Yanderstean,  to  wit,  on  &a, 
thoi^he  holder   i*  ^as  agreed  by  and  between  the  plaintiff,  then  being  the 

of  the  bill,  and 
the  acceptor, 

without  the  authority  or  consent  of  the  drawer, "  that,  for  a  good  and  sufficient  consideration  in  that 
behalf,  that  is  to  say,  that  in  consideration  that  the  said  J.  0.  (the  acceptor)  would,  during  a  certain 
reasonable  time,  to  wit,  during  the  space  of  one  month  from  the  day  and  year  last  aforesaid,  use  his 
best  endeavours  to  procure  a  new  and  approTed  negotiable  biQ  of  exchange  to  be  taken  by  the  plain- 
tiff if  satiifiictory  to  him,  in  lieu  and  substitution  and  for  and  on  account  of  the  said  bill,  he  the  plain' 
tiff  would,  for  and  during  the  period  aforesaid,  abstain  from  and  forbear  enfordng  payment  frvm  J.  O. 
of  the  said  bill  by  proceedings  at  law  or  otherwise."  The  plea  then  arerred,  that  in  pursuance  of  the 
said  agreement,  the  said  J.  0.  did  during  the  said  period  use  his  best  endearours,  &c,  and  oon- 
duded  by  alleging,  that  the  plaintiff  gare  time  to  the  acceptor  without  the  consent  of  the  drawer; 
and  that  the  drawer  had  nerer  ratified  the  agreement — Verification.  Replication,  de  injuriA: — HM, 
on  general  demurrer,  that  the  plea  disdosed  a  suffident  consideration  for  the  holda's  promise  to 
suspend  the  action  against  the  acceptor,  and  that  the  surety  was  thereby  discharged : — Hdd^  also,  on 
special  demmier,  that  the  replicakion  de  injuiiA  to  this  plea  was  bad. 
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1850.  H,  Hill,  contrL — ^The  replication  cannot  be  defended; 

but  then  the  question  arises,  whether  the  plea  is  good.  It 
is  bad,  on  the  ground  that  it  does  not  state  any  sufficient 
consideration  for  the  supposed  agreement  The  agreement, 
therefore,  was  not  binding  upon  the  principal,  and  the 
surety  was  not  released  by  it.  Thus,  in  Philpot  v.  Brtant  (a), 
where  the  executor  of  the  acceptor  of  a  bill  of  exchange 
orally  promised  to  pay  the  holder  out  of  his  own  estate, 
provided  the  holder  would  forbear  to  sue,  and,  in  conse- 
quence of  that  arrangement  he  did  forbear,  it  was  held 
that,  the  promise  being  void,  the  drawer  of  the  bill  was  not 
thereby  discharged.  Many  other  authorities  might  be  ad- 
duced, which  are  founded  upon  that  principle,  [Parifcc,  R — 
The  consideration  might  be  sufficient,  if  the  party  agreed 
to  take  substantial  trouble  in  obtaining  a  new  negotiable 
instrument,  and  not  merely  to  lie  by.  In  such  case  per- 
sonal trouble  would  be  the  consideration.] 

Lushy  in  reply. — The  plea  is  good.  The  question  is, 
whether  the  plea,  upon  general  demurrer,  states  a  bind- 
ing agreement.  Now  it  is  clear  that,  in  an  action  upon 
an  agreement,  the  consideration  is  sufficient  to  support  the 
action,  where  a  benefit  is  conferred  upon  the  defendant,  or 
the  plaintiff  is  put  to  any  inconvenience  or  trouble.  Un- 
less, therefore,  it  distinctly  appears  upon  this  plea  that  the 
consideration  alleged  had  no  such  operation,  the  plea  is 
good.  A  fresh  negotiable  bill  may  be  of  great  benefit  to 
the  one  party,  and  the  other  party  may  be  put  to  great 
trouble  in  endeavouring  to  obtain  it.  The  Court  cannot 
say  that,  under  all  circumstances,  this  consideration,  and, 
consequently,  the  agreement,  is  a  mere  nullity. 

The  Court  recommended  the  plaintiff  to  amend,  and 
the  case  stood  over  to  give  him  that  opportunity.    But 

(a)  4  Bing.  717. 


V. 

Hall. 
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on  a  subsequent  day  the  plaintiff's  counsel^  stated  that  the 
plaintiff  would  take  the  opinion  of  the  Court  upon  the 
question.  The  case  of  Ford  v.  Beech  (a)  was  referred  to. 
And  now — 

Parke,  R,  (after  stating  the  pleadings,)  said: — The  repli- 
cation was  admitted  to  be  bad  by  the  plaintiff's  counsel, 
on  the  argument  of  the  case;  and  the  question  is,  whether 
the  plea  is  good.  We  are  of  opinion  that  it  is.  We  must 
assume  that  the  plea  does  not  contain  merely  a  promise  or 
assurance  on  the  part  of  the  acceptor  that  he  would  use 
his  best  endeavours  to  procure  a  new  and  approved  nego- 
tiable bill,  but  a  positive  contract  to  that  effect;  and  as 
there  is  such  a  positive  contract,  the  question  is^  whether 
there  is  any  sufficient  consideration  alleged  to  make  that 
a  binding  contract  The  law  is  perfectly  settled,  that  a 
binding  agreement,  founded  upon  a  good  consideration, 
for  the  breach  of  which  an  action  would  lie,  entered  into 
by  a  person  with  the  principal,  by  which  the  latter  is  dis- 
charged, discharges  the  surety  also.  The  question  is, 
whether  any  such  binding  agreement  is  stated  in  this  plea 
Now,  if  the  nature  of  the  transaction  was  such  as  one  is 
led  to  suspect  it  was  from  the  plea,  it  is  highly  probable 
that  the  jury  would  negative  any  such  contract.  But  sup- 
posing the  contract  to  have  been  that  which  is  here  pleaded, 
then  comes  the  question,  whether  the  fact  of  the  acceptor's 
agreeing  with  the  holder  of  the  bill,  that  he  the  acceptor 
would  take  trouble  in  order  to  obtain  a  fresh  negotiable 
bill  of  exchange,  although  of  a  smaller  amount,  would 
constitute  a  sufficient  consideration  upon  which  to  found 
a  binding  agreement  between  those  parties.  We  are  of 
opinion  that  it  does  constitute  a  sufficient  consideration. 
The  trouble  which  a  party  imposes  upon  himself  may  be 
a  good  consideration  for  a  promise,  aud  it  is  not  for  us 

(a)  17  L.  J.,  Q.  B.,  114. 
VOL.  v.  E  EXCH. 


^ 


lh»\        to  eaimxte  wbedker  tbe  bareun  m£  a  eiood  cmt  or  not 
^;^  "      Afi  cngai^csiicst  br  a  person  1.0  resDnnemie  the  act  of 
V  anocLer.  viikli  benefiu  tlie  former  cr  pus  the  latter  to 

iLDr  inc<c»aTemence  or  loss,  if  a  londinr  encasement.  We 
wtre  refeiTwl  K»  the  csi«  of  /'crtf  t.  fioodL  viiidi  decides 
tliAt  an  a^^reemextt  u>  sofpend  as  actkn  is  no  answer  to 
it.  Andtbaiif  so:  ImttLisif  Botan  j«rcieBeBt  to  eiupend 
the  action  a^in^  the  defendant  h7ni«>flf.  but  it  is  an  agree- 
ment to  girt  time  to  the  principal  nameir.  to  saspeod 
the  acti<Hi  against  him:  and  wbenerer  a  paitr's  hands  are 
effbctnallr  tied  np,  so  that  he  canncis  Iveak  snch  an  engage- 
ment vixhoot  being  made  lial4e  for  a  breach  of  it,  the  sorety 
is  disdkarged.  the  mle  bdng.  that  there  mnst  be  either  a 
nev  s&coritT  giren  to  extend  the  time,  or  a  landing  agree- 
ment, upon  a  sufficient  considesaxion.  to  suspend  the  re- 
medr.  In  this  case  the  snretr  is  discharged:  and,  as  we 
are  erf' opinion  that  the  plea  is  g<cM>d.  oar  judgment  most  be 
for  the  defendant. 

Judgment  ior  the  defendant 


Fd.  la.  HiTCHiSGS  r.  TH0JC7505  aad  HowAan. 

dT  1\EPLKVL>. — ^Atowtt  bj  the  defendants*  alleging  that 
the  plaintiff  was  tenant  to  them  of  the  house  in  which  the 
distress  was  made.     IMea  in  bar.  non  tennit. 

At    the  triaL  before  Crvssnnpff.  J^  at  the  last  Bristol 
Sommer  Assizes,  it  appeared  that  the  distress  for  rent  was 
rSL^I?^  leried  on  the  11th  of  Julj,  IWT.  in  a  house  in  the  occu- 
pation of  the  plaintiff;  that  the  house  originaUr  belonged 


A.  hadfmi  nst  ^B^i^  tgtmt  of  C.  a  P^  aad  tbe  pnfcctr  fir  v^ick  ^  ifmt  ra  pni 

«f  the  cfewe,  ami  K  ftai  om  tke  nmt  to  C.  A  £.:— ifddL  dki:  eke  fKrmtat  m  saife  vaw 

dbe  t^de  «f  C.a  E.  t»  tke  pnpertr,  ami  xkax.  saArr  sack  '      —  tkov  wm  iw 

t'm  m,  aetMS  «f  tr^Lrrji  bj  A.  i|part  putiei  cUan«  nder  C.  Mi  £.»  iv  dbe  Bcwf  of 
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1850.        agent  of  the  defendants,  he  was  estopped  from  denying 
HrrcHiNos     ^^^^^  title;  and  he  cited  Oovldsworik  v.  Knights  {a). 


V, 

Thompsoh. 


Butt  and  Kingdon  now  shewed  cause. — ^The  direction 
was  correct.  It  appeared  by  the  evidence  adduced  on  be- 
half of  the  defendants,  that  the  title  to  the  property  in 
question  was  vested  in  Messrs.  Ward  and  Baynton ;  and  as 
it  was  not  proved  to  have  passed  to  Messrs.  Ward  and 
Newman,  it  is  to  be  presumed  that  the  estate  remained 
vested  in  the  first  trustees.  The  defendants  therefore  failed 
to  shew  any  title  in  themselves.  The  receipts  given  were 
merely  for  the  trustees  of  Mr.  and  Mrs.  Clarke,  and  the 
plaintiff  was  neither  aware  of,  nor  did  he  recognise,  the 
change  of  the  trustees.  \Rolfey  B. — There  was  no  evidence 
that  the  plaintiff  paid  the  rent  for  the  first  set  of  trus- 
tees only.  He  paid  it  to  Horwood  for  the  trustees,  who- 
ever they  might  happen  to  be  at  the  time  of  the  payment. 
Alder  son,  B. — The  transaction  amounts  to  this:  the  plain- 
tiff pays  the  agent  the  rent,  implying  at  the  same  time 
that  it  is  of  no  importance  to  him  who  the  trustees  may 
be,  provided  the  agent  pays  the  amount  over  to  the  party 
really  entitled  to  it.  Receipt  of  rent  is  some  evidence  of 
title.] 

Cockbum  and  M,  Smith,  in  support  of  the  rule,  were  not 
heard. 

Parke,  B. — The  rule  must  be  made  absolute.  I  think 
that  there  was  evidence  in  this  case  that  the  plaintiff  held 
the  premises  upon  which  the  distress  was  made,  as  tenant 
to  the  defendants,  Thompson  and  Howard.  It  was  proved 
that  Mr.  Horwood  received  certain  sums  of  money  from  the 
plaintiff  as  rent  for  Messrs.  Ward  and  Baynton,  and  subse- 
quently other  sums  for  rent ;  and  the  defendants,  in  order 

(a)  11  M.  <fc  W.  337. 
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to  obtain  the  verdict,  were  bound  to  shew  that  they  were  i860, 
entitled  to  this  rent,  on  account  of  which  the  distress  was  Eitcuinqs 
made.  The  terms  of  the  holding  are  not  disputed,  and  the  thommom. 
only  question  is,  whether  the  defendants  made  out  a  suffi- 
cient title  in  this  case  to  receive  the  rent.  It  has  been 
urged,  on  the  part  of  the  plaintiff,  that  Mr.  Horwood  did 
not  inform  the  plaintiff  upon  whose  account  he  received 
the  rent.  If,  however,  Ward  and  Newman  had  distrained 
for  rent,  the  receipt  of  previous  rent  by  Horwood,  as  their 
agent,  on  their  account,  would  be  some  evidence  of  their 
title,  although  he  did  not  disclose  their  names  to  the  plain- 
tiff. Here  there  is  some  evidence  that  Ward  and  Newman 
were  entitled  to  the  rent,  and  the  question  is^  whether  the 
fact  that  the  plaintiff  had  paid  rent  to  Ward  and  Baynton 
makes  any  difference.  That  only  affects  the  weight  of  the 
evidence,  for  it  was  competent  to  the  plaintiff  to  have 
shewn  that  the  payment  had  been  made  upon  the  suppo- 
sition that  it  was  to  go  to  Ward  and  Baynton,  to  whom  it 
had  been  paid  before,  since  every  payment  which  is  made 
by  a  tenant  under  a  mistake  or  in  ignorance  of  the  party's 
title  to  whom  he  has  paid  it,  may  be  shewn  by  him  to  have 
been  so  mada  The  plaintiff^  might  dispute  the  fact  of  the 
assignment  of  the  reversion  as  having  been  made  by  fraud. 
Upon  the  proof  of  the  payment  to  Ward  and  Newman,  the 
plaintiff  would  be  at  liberty  to  shew  that  Ward  and  Bayn- 
ton were  the  persons  he  intended  to  receive  it  But  he 
did  not  do  so;  and  then  there  was  evidence  that  Mr.  Hor- 
wood was  the  person  duly  authorised  to  receive  the  rent 
for  Ward  and  Newman.  That  being  so,  there  was  evi- 
dence in  this  case — I  do  not  say  more  than  that — but 
there  was  some  evidence  to  support  the  avowry,  although 
the  plaintiff  did  not  know,  at  the  time  the  payments 
were  made  to  the  receiver,  the  fact  that  the  title  to  these 
premises  had  passed  to  the  second  set  of  trustees. 

Alberson,  B. — I  am  of  the  same  opinion.    The  payment 
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1850.  of  rent,  and  the  terms  under  which  the  plaintiff  held, 
HxTGHiHos  having  been  proved  in  this  case,  the  only  question  is,  un- 
Thomfsoh.  ^^^  which  of  the  two  landlords  he  held.  There  was  a 
conveyance  of  the  premises  to  the  present  defendants  by 
Ward  and  Newman,  and  if  they  had  the  power  to  con- 
vey, the  defendants  are  the  proper  parties  to  receive  the 
rent  The  question,  therefore,  is,  whether  payment  of  rent 
to  an  agent  who  has  not  disclosed  his  principal,  but  who 
has  received  the  rent  on  account  of  the  principal,  and  has 
paid  it  over  to  him,  is  any  evidence  that  the  principal  is 
entitled  to  it  We  have  to  say  whether  a  payment,  under 
such  circumstances,  was  any  evidence  to  go  to  the  jury, 
and  I  think  that  it  was. 

RoLFE,  B. — I  am  of  the  same  opinion.  At  first  I  was 
inclined  to  think  that  the  learned  Judge  was  right  in  his 
direction,  and  that  one  link  in  the  chain  of  the  defendants' 
evidence  was  wanting,  namely,  their  title  to  the  property, 
by  having  omitted  to  prove  a  conveyance  to  Ward  and  New- 
man. But  I  am  now  satisfied  that  the  proof  of  that  con- 
veyance was  not  necessary  in  the  present  case.  Here  the 
fact  of  the  payment  of  the  rent  to  the  authorised  agent, 
and  the  receipt  of  it  by  Ward  and  Newman,  was  prim& 
facie  evidence  of  the  title  of  the  latter.  Then,  as  the  de- 
fendants had  not  received  any  rent,  it  became  necessary 
for  them  to  shew  a  conveyance  to  themselves  by  persons 
competent  to  convey.  They  did  prove  a  conveyance  from 
Ward  and  Newman,  and  there  was  some  evidence  that 
those  persons  were  competent  to  convey  the  estate. 

Platt,  B. — In  ordinary  cases  of  this  description  the 
title  of  the  party  is  shewn  by  the  pernancy  of  the  profits. 
In  this  case  the  rent  is  to  be  taken  as  paid  to  the  persons 
really  entitled  to  it  If  the  plaintiff  did  not  know  that 
the  person  to  whom  he  had  paid  the  money  was  the  agent 
of  Messrs.  Ward  and  Newman,  and  that  he  had  paid  it  to 
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him  for  other  parties,  it  was  open  to  the  plaintiff  to  have        1®^- 
shewn  that  the  money  was  improperly  paid.     But  the      Hitchivgs 
question  here  is,  whether  there  is  any  evidence  from  which      thompsof. 
the  jury  might  infer  that  the  persons  who  received  the 
profits  were  at  that  time  the  reversioners.     I  think  there 
is ;  for  there  was  a  pernancy  of  the  profits.     The  defend- 
ants established  a  prima  facie  case,  and  consequently  there 
was  evidence  to  go  to  the  jury  of  their  title  to  the  pre- 
mises in  question.     The  rule,  therefore,  must  be  absolute. 

Rule  absolute. 


MiLVAiN  V.  Mather.  I^e6. 8. 

ixSSUMPSIT  by  the  plaintiff  against  the  defendant,  as  one  To  an  action 
of  the  public  officers  of  the  Newcastle,  Shields,  and  Sun-  lififfiL^o/a^ 
derland  Union  Joint-stock  Banking;  Company,  for  money  ^»n)^i>^  co- 

^  x-      ^ '  ^    partnenhip  for 

lent,  money  had  and  received,  interest,  and  on  account  money  lent,&c., 
stated. — The  second  plea,  which  was  pleaded  as  to  350!.,  pleaded, by  way 
parcel  &c.,  set  out  at  full  length  the  deed  of  copartnership  uie*piaint^a» 
between  the  defendant  and  two  others  of  the  one  part,  and  ^®  *\®*^?*"  ^^ 

'-  certain  snares 

the  plaintiff  (inter  alios)  of  the  second  part  (profert).   The  in  thecopart- 

deed,  which  was  the  same  as  that  in  the  case  of  Bosanquet  their  deed;  and, 

V.  Shortridge  (a),  stated  in  substance,  that  it  was  entered  ^aeed^d« * 

into  with  the  plaintiff  and  the  other  parties,  only  as  ^^^^  ^^  co* 

partnership  was 

trustees  for  and  on  behalf  of  the  Company;  that  the  formed,  averred 
plaintiff,  at  and  after  the  time  of  the  making  the  said  in-  g^m  ^as  owing 
denture,  became  the  holder  of  70  oririnal  shares:  and  that  f°^  *^^'  made 

'  ^  '  m  pursuance  of 

the  plaintiff's  name  was  duly  entered  in  the  share  register  the  terms  of  the 

book ;  and  that  afterwards  three  several  calls  were  duly  out  and  aver- 
ring perform- 
ance of  certain 
matters  reqnired  by  the  deed  for  the  purpose  of  making  such  calls  good).     To  tliis  the  plaintiff  replied 
nil  debet : — MM,  on  special  demurrer,  that  the  replication  was  bad,  inasmuch  as  the  debt  arising 
from  the  calls  was  founded  solely  on  the  deed : — Held,  also,  that  a  similar  replication  to  a  like  plea 
ofset-oiF,  which  stated  the  plaintiff  to  be  holder  of  certain  shares  obtained  by  purchase,  was  bad. 
^~Hdd,  alto,  that  the  pleas  were  good. 

{a)  4  Exch.  699. 


t^^.  ma«!e  amATnicIne  in  the  v^ile  &i  •>£.  oa  eauji  of  the  said 
jr^^^nr  Aar»3L  Thjt  plesL  %k  «mi£  aH  the  proceeding  neccssuy  to 
MjtrxBL  1"^^  -^^^  ^^^^  9»i  ni  pmsaaiLce  of  the  poir«s  of  the 
deed;  namely,  thas  ijxsi  dlreeconznettojzedieratthebank- 
hur  hrrfxae  k^  the  Companj.  so  as  to  coostinue  a  board  of 
dmfXfjirt  dnlj  couTeaed;  that  they  w^oe  present  irhen  a 
TtsfAutvm  was  pa«ed  to  the  effect  that  a  farther  instal* 
meskt  of  iL  should  be  called  far  upoa  eadi  of  the  shares  of 
the  0>mpanT,and  thej  fixed  a  c»tain  daj  tor  the  payment 
of  the  calL  which  allowed  a  n«xice  of  not  less  than  one 
calendar  month  to  be  giren  of  the  call;  that,  after  this  re- 
s^'Intion,  a  proper  notice  was  sent  to  the  plaintiff,  which, 
ainon;r.%t  other  things,  stated,  that  if  the  said  call  was  not 
fiaid  on  the  specified  day.  interest  at  the  rate  of  51.  per 
cent,  wonld  become  chargeable  ap>n  the  amount,  and  that, 
in  cai9e  it  should  not  be  paid  within  three  calendar  months, 
the  shares  would  be  liable  to  be  forfeited  to  the  Company; 
that  the  original  of  the  notice  had  remained  in  the  bank,  &c. 
fffT  the  inspection  of  any  shareholder  who  should  require 
to  perase  it;  that  the  call  so  made  did  not  exceed  the 
amount  limited  by  the  deed,  and  the  call  amounted  to  140/. 
upon  the  said  70  shares;  that  the  time  for  the  payment 
had  elapsed  before  the  commencement  of  the  suit,  and  that 
the  plaintiff  had  not  paid  it  The  plea  then,  in  a  similar 
manner,  set  up  the  making  of  two  other  calls  of  2L  and  12. 
j>er  share  respectively,  and  concluded  by  averring  that  all 
the  three  calls,  amounting  together  to  SoOL,  still  remained 
due,  and  that  the  plaintiff  was  and  still  is  indebted  to 
the  Company  in  that  amount,  upon  and  by  virtue  of  the 
premises,  and  concluded  by  setting  that  sum  off  pursuant 
to  the  statute. — Verification. 

The  third  plea,  as  to  the  sum  of  10502.,  parcel  &a,  was 
of  a  similar  character,  but  stated  the  plaintiff  to  be  a  holder 
of  certain  other  shares  by  purchase. — Verification. 

To  these  pleas  respectively  the  plaintiff  replied,  that  the 
plaintiff  "  was  not  nor  is  indebted  to  the  said  Banking 
f 'Ompany,"  inodo  et  forma;  concluding  to  the  country. 
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Special  demurrer,  assigning  for  causes,  that  the  replica- 
tions were  informal,  by  attempting  to  put  in  issue  all  the 
allegations  in  the  pleas,  and  that  such  replications  were  in- 
sufficient, because  the  subject-matter  of  the  set-off  was 
foonded  upon  a  deed^ — Joinder  in  demurrer. 

One  of  the  plaintiff's  points  fcH*  argument  was^  that  the 
pleas  of  set-off  were  bad,  inasmuch  ^'  as  the  subject-matter 
of  the  set-off  cannot  be  insisted  upon  by  the  defendant,  as 
the  nominal  defendant  on  behalf  of  the  Banking  Company, 
as  a  set-off  in  the  present  action." 

The  demurrer  was  aigued  inthe  last  term  (Jan.  18)  by 


I860. 


Granger,  in  support  of  the  demurrer. — The  replications- 
are  bad.  Nil  debet  could  not  have  been  pleaded,  eveii  before 
the  New  Rules,  where  a-deed  was  the  sole  foundation  of  the 
action.  That  rule  is  to  be  found  laid  down  in  Chitty  on 
Pleading,  p.  511,  7th  edit  Where  the  plea  sets  up  matter ' 
of  record  alone,  the  plaintiff  ought  to  take  issue  upon  the 
matter  of  record,  for  by  a  general  mode  of-  replication  he 
puts  a  matter  of  record  to  be  decided  by  the  jury:  Olynw 
v.  Thorpe  (a).  In  the*  present  case  the  deed  is  the  sole 
foundation  of  this-  set-off.  By  one  of  the  clauses  in  the 
deed,  the  shareholders  are  to  pj^r  the  calls  on  the  day  ap- 
pointed for  such  payment  (6).  Since,  therefore,  nil  debet 
could  not  be  pleaded  to  an  action  by  the  Company  for  the 
amount  of  a  call,  it  cannot  be  replied  to  a  plea  of  set-off 
founded  upon  the  same  claim. 


(a)  1  B.  <k  A.  153. 

\h)  CUuBe  132  requires, ''  That 
ercry  present  and  future  share- 
holder, hirer hei^ executors  ct  ad" 
ministrators,  shall  pay  every  in- 
stahnent  that  may  hereafter  be 
called  for,  on  each  of  his  or  her 
shares  in  the  capital  of  the  Com- 
pany, wtthouf  fail  on  or  before  the 
day  and  at  the  place  mentioned 


for  payment  thereof  in  the  circu- 
lar letters  or  advertisements  call- 
ing for  the  same.  Provided,  ne- 
vertheless, that  no  person  shall  be 
liable  to  pay  a  further  instalment 
until  three  calendar  months  shall 
have  elapsed  after  the  day  ap- 
pointed for  the  payment  of  any 
previous  instalment." 
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1850.  The  next  question  is,  whether  the  pleas  are  good    By 

the  7  Geo.  4,  c.  46,  s.  9,  banking  copartnerships  may  sue  or 
be  sued  in  the  name  of  their  public  officers;  and  although 
that  is  so,  yet  the  claim  set  up  by  this  defendant  is  in  ef- 
fect the  debt  of  the  copartnership.  The  4th  section  of  the 
1  &  2  Vict.  c.  96,  which  is  made  perpetual  by  5  &  6  Vict 
c.  85,  enacts,  that ''  no  claim  or  demand  which  any  mem- 
ber of  any  such  copartnership  may  have  in  respect  of  his 
share  of  the  capital  or  joint  stock  thereof,  or  of  any  divi- 
dends, interest,  profits,  or  bonus  payable  or  apportionable 
in  respect  of  such  share,  shall  be  capable  of  being  set  off, 
either  at  law  or  in  equity,  against  any  demand  which  such 
copartnership  may  have  against  such  member  on  account 
of  any  other  matter  or  thing  whatsoever;  but  all  proceed- 
ings in  respect  of  such  other  matter  or  thing  may  be  car- 
ried on  as  if  no  claim  or  demand  existed  in  respect  of  such 
capital  or  joint  stock,  or  of  any  dividends,  interest,  profits, 
or  bonus  payable  or  apportionable  in  respect  thereof.*'  The 
Act  prohibits  a  set-off  by  a  member  in  the  case  of  a  claim 
made  against  him  by  the  copartnership,  but  it  does  not  pro- 
hibit a  set-off  in  the  case  where  the  proceedings  are  against 
the  copartnership  by  a  member,  as  in  the  present  case.  The 
natural  inference  is,  that  a  mutual  debt  due  by  a  member 
to  the  copartnership,  although  the  latter  be  sued  in  the 
name  of  their  public  officer,  may  be  set  off.  The  pleas, 
therefore,  are  good. 

Hugh  HiU,  contrk. — If  this  claim  of  the  Company  against 
the  plaintiff  can  be  set  off,  the  replications  are  good.  It  is 
admitted  that,  prior  to  the  New  Rules,  where  the  action 
was  founded  merely  upon  a  deed,  nil  debet  was  not  a  good 
plea.  The  rule  is  well  laid  down  in  the  notes  to  Jones  v. 
Pope  (a)  : — **  Where  the  specialty  or  record  is  but  induce- 
ment to  the  action,  and  matter  of  fact  is  the  foundation 

(a)  1  Wms.  Saund.  38  a. 
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of  it,  nil  debet  is  a  good  plea:  as  in  debt  for  rent  hj  in-  i860, 
denture,  or  for  an  escape,  or  on  a  devastavit,  the  inden- 
tore  or  judgment  is  but  inducement,  and  the  arrears  of 
rent,  the  escape,  and  devastavit  are  the  foundations  of 
the  action.  But,  on  the  other  hand,  where  the  action 
is  grounded  upon  a  record  or  specialty,  nil  debet  is  no 
plea  (a) :  though  facts  are  mixed  with  it,  as  in  case  bj  the 
assignee  of  the  sheriff  upon  a  bail  bond,  nil  debet  is  no 
plea"  (6).  Now  here  the  deed  is  mere  inducement  to  the 
claim.  The  debt  is  founded  upon  other  matters  in  pais, 
which  arose  subsequently  to  the  deed.  If  this  be  not  the 
proper  form  of  replication,  it  is  difficult  to  see  what  form 
would  be  appropriate.  [Parke,  B. — ^The  defendants  con- 
tend that  the  form  of  replication  ought  to  be  such  as 
would  have  been  adopted  by  way  of  plea,  if  an  action 
were  brought  for  the  amount  of  the  calls ;  and  that,  in 
such  case,  the  proper  plea  would  be  a  plea  of  non  est  fac- 
tum.] Here  the  right  of  action  for  the  calls  does  not  de- 
pend solely  upon  the  deed :  certain  acts  must  be  done.  This 
is  similar  to  the  case  of  the  occupation  of  land  under  a 
deed.  It  is  clear  that  the  pleader  who  drew  these  pleas 
was  of  opinion  that  the  claim  did  not  rest  wholly  upon 
the  deed,  inasmuch  as  the  pleas  state  the  plaintiff  to  be 
indebted  "  by  means  of  the  premises."  There  is  no  cove- 
nant with  the  Company,  but  with  certain  trustees.  The 
New  Rules  do  not  prohibit  this  form  of  replication ;  but  on 
the  contrary,  if  the  defendants  were  to  plead  a  set-off  for 
a  debt  due  upon  certain  bills  of  exchange,  nil  debet  would 
still  be  a  good  and  the  proper  form  of  replication  to  that 
plea.  The  third  plea  is  wholly  rested  upon  a  liability  arising 
from  the  purchase  of  shares.     This  is  clearly  a  claim  which 

(a)  Hard.  332;    3  Lev.  170;  (h)  2  Ld.  Raym.  1503;  2  Str. 

TyndalY.  ffutchiruon,  Gilb.  C.  B.  780 ;  5  Burr.  2586 ;  ffart  v.  Wes- 

61,  3rd  edit.;  2Ld.  Raym.  1500;  tan;  see  Willes's  Rep.  127;  Morse 

Warren  v.  CanseU,  2  Str.  778;  8  v.  James. 
Mod.  107. 
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1850.        does  not  arise  solely  on  the  deed.     [He  also  cited  Warner 
MiLVAiH      V.  Theobald  (a),  and  Blakesley  v.  Smalhwood  (6).] 


V. 

Mather. 


Granger  replied. 

Cur.  adv.  vult. 

Parke,- B.,.now  said: — In  this  case  we  took  time  for  con- 
sideration, and  are  of  oj^inion  that  the  replication  of  "  not 
indebted"  is  bad.  The  plea  is  founded  wholly  upon  the 
deed.  Where  the  defence  arises  partly  upon  a  deed,  and 
partly  upon  some  other  matter,  as  in  the  case  of  a  lease 
by  indenture,  where  the  whole  matter  arises  in  part  on 
the  deed  and  in  part  from^  the  occupation,  or  in  the  case 
of  debt  for  an  escape,  where  the  judgment  is  merely  intro- 
ductory  and  by  way  of  inducement,  there  is  a  difference; 
but  here  the  obligation  to  pay  the  caU  rests  entirely  on  the 
deed,  which  contains  a  covenant  to  pay  the  call  upon  cer- 
tain things  being  done.-  But,  if  these  things  are  done,  still 
the  obligation  tp  pay  the  c^l  rests  wholly  on  the  deed. 
Now,  the  replication  of  "not  indebted"  to  a  plea  of  setoff 
is  not  good,  inasmuch  as  there  is  no  decision  to  the  effect 
that  such  a  replication  to  a  plea  of  set-off  (which  is  in  the 
nature  of  a  cross  action)  is  allowable,  where  it  could  not 
have  been  pleaded  as  a  plea  in  the  action  itself  As  the 
point  is  one  of  some  novelty,  theplaintiff  may  amend,  other- 
wise there  will  bo 

Judgment  for  the  defendant 

{a)  Cowp.  588..  (by  8  Q.  B.  538. 
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1850.  the  purpose  of  carrying  on  the  trade  and  business  of 
bankers  in  England,  according  to  the  statute  7  Geo.  4,  c.  46 ; 
that  there  were  and  are  public  oflScers  of  the  copartner- 
ship according  to  that  statute,  and  that  the  sums  of  money 
sought  to  be  recovered  in  the  action  were  debts,  claims, 
and  demands  due  to  the  copartnership,  and  relating  to  the 
concerns  of  the  same. 

To  this  plea  there  is  a  special  demurrer;  and  the  ques- 
tion is,  whether  the  statute  7  Geo.  4,  c.  46,  s.  9,  as  to  the 
right  of  a  joint-stock  Company  to  sue,  applies  to  such  a 
Company  as  this;  and,  if  it  does,  whether  that  part  of  the 
section  is  permissive  or  obligatory. 

The  section  is  to  this  effect: — ^That  all  actions  and  suits 
against  any  person  who  may  be  at  any  time  indebted  to 
any  such  copartnership,  carrying  on  business  under  the 
provisions  of  the  Act,  and  all  proceedings  at  law  or  in 
equity  to  be  commenced  or  instituted  for  or  on  behalf  oi 
any  such  copartnership  against  any  person  or  persons, 
bodies  politic  or  corporate,  or  others,  whether  nvsmbers  of 
such  copartnership  or  otherwise,  for  recovering  any  debts,  or 
enforcing  any  claims  or  demands  due  to  such  copartnership, 
or  for  any  other  matter  relating  to  the  concerns  of  such  copart- 
nership, shall  and  lawfully  may,  from  and  after  the  passing 
of  the  Act,  be  commenced  or  instituted  and  prosecuted  in 
the  name  of  any  one  of  the  public  officers,  nominated  as 
aforesaid  for  the  time  being  of  such  copartnership,  as  the 
nominal  plaintiff  for  and  on  behalf  of  such  copartnership; 
and  that  all  actions  or  suits  and  proceedings  at  law  or  in 
equity,  to  be  commenced  or  instituted  by  any  person  or 
persons,  bodies  politic  or  corporate  or  others,  whether  mem- 
bers of  such  copartnership  or  otherwise,  against  such  co- 
partnership, shall  and  lawfully  mxiy  be  commenced,  insti- 
tuted, or  prosecuted  against  every  one  or  more  of  the  pub- 
lic officers  nominated  as  aforesaid  for  the  time  being  of 
such  copartnership,  as  the  nominal  defendant  for  or  on  be- 
half of  such  copartnership;  and  that  all  indictments,  in- 
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I860.  infonnation,  or  other  proceedings  commenced  against  or 
by  or  on  behalf  of  such  copartnership;  but  the  same  may 
be  continued,  prosecuted,  and  carried  on  in  the  name  of 
any  other  of  the  public  officers  of  such  copartnership  for 
the  time  being. 

That  the  Company  may  sue  on  a  covenant  such  as  this 
was  hardly  disputed ;  indeed,  it  was  not  disputed  on  the 
argument  before  us.  That  question  must  be  considered  as 
settled  by  the  case  of  WUh  v.  Sutherland^  and  the  prior 
cases  there  referred  to.  The  only  question  argued  was, 
whether  they  must  sue.  The  case  of  Steward  v.  Oreaves 
decided,  that  the  part  of  the  section  which  relates  to  ac- 
tions against  the  .Company  was  obligatory  on  all  who  had 
causes  of  action  against  tiiem.  The  words  *'  shall  and  law- 
fully may,"  are  in  their  ordinary  import  obligatory,  and 
ought,  as  was  said  in  that  case,  according  to  the  estab- 
lished rules,  to  have  that  construction,  unless  it  would 
lead  to  some  absurd  or  inconvenient  consequence,  or  be 
at  variance  with  the  intent  of  the  legislature,  to  be  col- 
lected from  other  parts  of  the  Act  The  ordinary  con- 
struction was  in  that  case  manifestly  in  accordance  with 
the  intention  of  the  framers  of  the  Act.  It  would  have 
entirely  altered  the  nature  of  the  obligation  of  the  part- 
ners of  a  joint-stock  Bank,  to  hold  that  they  could  be  sued 
as  individuals. 

There  is  not  the  same  forcible  reason  for  construing  these 
words  in  their  ordinary  sense,  where  the  Company  are 
plaintiffs;  but  there  is  no  reason  why  we  should  not.  In- 
deed, it  would  be  inconvenient  to  the  covenantors  to  have 
their  position  altered  according  to  the  option  of  the  Com- 
pany. If  the  Company  chose  to  sue  the  covenantors  in 
the  name  of  the  covenantee,  the  covenantee  only  would 
be  liable  to  pay  costs  in  the  case  of  a  nonsuit  or  verdict 
against  him,  and  the  defendant  would  have  a  set-off  only 
of  debts  due  from  the  covenantee ;  or  if  the  Company 
£hose  to  sue  in  the  name  of  the  officer,  the  Company  would 
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be  liable  to  costs,  and  the  defendant  have  a  set-off  of  the        1850. 
Company's  debt  only.    This  inconvenience  affords  an  ad- 
ditional ground  for  holding  that  the  words  are  to  bear 
their  ordinary  sense,  and  be  held  to  be  obligatory. 

It  will  be  said,  then,  that  the  Company,  if  this  con- 
struction is  to  prevail,  coidd  not  take  a  security  to  a  trus- 
tee, who  alone  could  have  the  legal  title  to  sue — ^a  right 
which  every  individual  person  has — and  that  it  could 
not  have  been  the  intention  of  the  legislature  to  deprive 
Companies  of  that  privilege.  We  are  not  prepared  to 
say  that  the  Company  might  not  so  word  the  security 
to  their  trustee  as  to  avoid  that  inconvenience,  if  it  be 
one,  and  vest  the  sole  right  of  action  in  the  trustee;  but 
on  a  covenant  worded  as  this  is,  we  do  not  think  that 
object,  if  it  existed,  was  accomplished.  We  see  no  reason, 
therefore,  for  construing  these  words,  which  are  prim4 
facie  obligatory,  in  any  other  than  their  usual  sense.  If, 
indeed,  thb  question  had  been  concluded  by  judicial  de- 
dsion,  we  should  be  bound  by  it;  but  the  cases  cited 
do  not  appear  to  be  sufficient  for  that  purpose.  Rex  v. 
James  (a)  reports  the  inclination  only  of  the  opinion  of 
my  Brother  Patteson,  that  the  statute  7  Geo.  4  might  not 
be  imperative  as  to  laying  the  intent  to  defraud  the  public 
officer;  and  in  the  subsequent  case  of  Rex  v.  Beard  (b)^ 
where  Mr.  Justice  Coleridge  intimated  a  similar  opinion, 
the  point  was  just  mentioned,  not  argued.  We  are  aware 
of  the  decision  of  the  Court  of  Queen's  Bench  in  Ireland, 
PenUand  y.Oreen{c),  in  which  that  Court  held  that  the  pri- 
vate statute,  5  Geo.  4,  c.  clx,  was  only  permissive,  and  that 
the  Company  to  which  it  applied  had  the  option  of  suing 
in  the  name  of  the  covenantee.  But  the  language  of  that 
statute,  as  appears  by  the  report,  was  different  from  the 
present  statute,  the  7  Geo.  4,  c.  46,  and  seems  to  have  been, 

(a)  7  C.  (fc  P.  563.  {b)  8  C.  &  P.  145. 

(c)  Ale.  AN.  310. 
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according  to  its  ordinary  construction,  permissive  only. 
Upon  the  whole,  we  think  the  words  "  shall  and  lawfiilly 
may"  are  obligatory,  and  ought  so  to  be  construed  in  this 
case;  and  therefore  our  judgment  should  be  for  the  de- 
fendant. 

Judgment  for  the  defendant 


Feb.  7. 


B.,  haTing  con 
tracted  with  a 
Railway  Com- 
pany  to  set  up 
the  fencing  of 
their  line,  em- 
ployed G.  to 
tnpply  posts 
and  rails  for  a 


part 
B.  b 


Glover  v.  The  London  and  North  Western  Railway 

Company. 

X  ROVER  for  certain  posts  and  raila — Plea,  not  guilty. 
At  the  trial,  before  Coleridge,  J.,  at  the  Leicester  Sum- 
mer Assizes,  1849,  it  appeared  that,  the  defendants  being 
empowered  to  construct  a  branch  line  of  railway,  called 
"The  Stamford  and  Rugby  Railway,"  one  Burton  con- 
'^^e"iine.  tracted  with  them  to  set  up  and  complete  the  fencing  of 
j^jjj^l^®    .     the  line,  and  that  one  Gimpson  contracted  with  Burton  to 
a  quantity  of      supply  the  posts  and  rails  for  fencing  a  portion  of  the  line. 

the  unfixed  rw  i 

fencing  was  re-  Some  of  these  posts  and  rails  were  set  up;  but  Burton 

Srection^o  an  ^^.ving  become  bankrupt,  disputes  arose  between  him  and 

*^i***?d  ^*A  *^^  Company,  and  a  quantity  of  the  unfixed  fencing  was 

plaintiff.   This  removed  by  Gimpson's   direction  to   an  adjacent  place, 

terwards  car-  called  Foxes  Field,  and  sold  by  him  to  the  plaintiff.     This 

3ie  n^mhr  ^^^^^^  fencing  was  afterwards  carried  away  from  Foxes 

labourers  acting  Field  to  the  railway,  by  labourers  acting  under  the  direc- 

under  the  direc-     .  ^  i 

lion  of  an  orer-  tion  of  One  Grovcr,  an  overlooker  of  the  Company.    A  per- 

Company.  ^Q.  SOU  in  the  employ  of  Gimpson  asked  the  men  upon  what 

upon^^t™u^  ftut^ority  they  removed  the  fencing,  and  was  told  to  apply 

thority  they  re-  to  Wilson,  the  engineer  of  the  Company,  who,  on  being 

moved  the  fenc.      ,.    ,  '.         ,,"  i      /.       .       „         ,       .,      , 

ing,  and  was  plied  to,  dared  him  to  remove  the  fencmg,  and  said  "  he 
Se  engmcCT  of   ^^^^  enter  an  action  if  he  did."   Gimpson  afterwards  saw 

the  Company. 

0.  'afterwards  saw  one  of  the  directors  of  the  Company,  who  told  him  to  attend  a  meeting  of  the  Com- 
pany. G.  went  to  the  office  of  the  Company  for  that  purpose,  and  was  told  by  the  same  director,  that 
there  was  a  prospect  of  an  amicable  arrangement  with  a.,  and  that  all  claims  on  the  line  woiUd  be 
paid.  A  demand  was  afterwards  made  upon  the  secretary  of  the  Company,  who  stated  that  he  was 
not  the  party  on  whom  the  demand  ought  to  be  made : — Meld,  in  trover  against  the  Company,  that 
there  was  no  evidence  of  a  conversion  by  them. 
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or  by  appointment  under  seal,  or  by  the  Company  acting 
together  in  committee.  That  is  not  the  case  here,  and  there 
is  no  evidence  of  a  subsequent  adoption  of  the  act  of  the 
contractor. 

Aldebson,  B. — I  do  not  see  any  evidence  of  a  conver- 
sion by  the  Company.  The  act  "was  originally  done  by  the 
contractor,  and  if  the  Company  had  adopted  it,  that  would 
have  been  evidence  of  a  conversion  by  them.  But  that  is 
not  the  case  here. 


1850. 

GLOTBft 

V. 
LORDOH 

AND  North 

WlSTlRH 

Bailwat  Ca 


RoLFE,  B.,  concurred. 


Rule  absolute. 


A, 


Cabb  v.  Mostyn. 


Feb.  11. 


.SSUMPSIT  for  money  had  and  received,  and  on  an  Under  the  i  & 
account  stated. — Plea,  non  assumpsit.  a.i4*"by'which' 

At  the  trial,  before  Wighiman,  J.,  at  the  Summer  As-  ^  ^»  ^^^ 

•  Ik.  •  onenngs,  or 

sizes  at  Liverpool,  1847,  a  verdict  was   found  for  the  emoiumenuof 
plaintiff  for  6t  1«.  6d.,  subject  to  the  opinion  of  this  Court,  belongingU) 
on  a  case  which  in   substance  embodied  the  following  ^^thr^iwuT* 

facts: cAopc/ry,  or 

rm  •        •     1  1  1  ^  .      pl*ce  in  which 

The  action  is  brought  to  recover  the  amount  of  certain  the  newly 
surplice  fees  received  by  the  defendant.     The  plaintiff  is  ^  situate,  are 

to  be  received 
on  aooonnt  of  such  incumbent,  except  such  part  aa  the  commiBsioners,  with  the  consent  of  the 
bishop,  the  patron,  and  the  incumbent  in  some  cases,  and  the  bishop  alone,  with  the  consent  of  the 
patron  and  incumbent,  in  others,  shall  assign  to  the  minister  of  the  district  church, — the  term  "  cha- 
pdry"  means  a  legal  parochial  chapelry,  and  therefore  one  which  is  immemorial. 

Upon  a  trial,  where  the  question  was,  whether  the  chapelry  of  St.  H.  was  a  legal  parochial  cha- 
pdry — JBddf  that  the  statement  of  a  witness,  that  he  had  h^rd  from  a  former  incumbent  of  St.  H. 
that  the  people  of  four  townships  and  another  parish  came  to  the  chapelry,  was  admissible  in  evidence, 
inaonnch  as  the  rights  of  the  chapel  in  question  were  sufficiently  of  a  public  nature  to  make  reputa- 
tion admissible. 

So,  a  case  stated  by  a  deceased  incumbent  of  St.  H.  for  the  opinion  of  a  proctor,  with  his  opinion 
thereon,  was  held  admissible,  on  the  same  principle  as  the  statement  of  a  deceased  occupier,  which 
qnalifies  his  estate,  is  admissible. 

Hdd,  also,  Uuit  the  answer  of  the  incumbent  of  St  H.,  and  other  clergymen,  to  questions  sent  by 
the  Bishop  of  C,  the  diocesan,  for  the  information  of  the  Qovemors  of  Queen  Anne*s  Bounty,  at  the 
time  an  augmentation  was  made,  was  admissible,  as  being-  in  the  nature  of  an  inquisition  on  a  public 
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1830.  engineer  and  oreriooker  were  dearly  the  servants  of  the 

GiATTOL  Companr.   It  alio  differs  firum  Rapmym  t. Cubitt  [a],  for  there 

l^JJ^j^  the  injury  was  cansed  by  the  negligence  of  a  sub-contractor. 

^^5o«  iParke.  R-Assuming  duu  the  wrongM  act  was  done  by 


Baxlwat  Co.  the  senranta  of  the  Company,  there  is  no  evidence  that  the 
Company  ordered  or  assented  to  the  act  of  their  workmen.] 
Secondlv,  the  demand  on  the  secretarv.  and  his  conduct, 
was  evidence  finom  which  the  jury  might  find  a  conversion. 
By  the  ISoth  section  of  the  Companies  Clauses  Consolida- 
tion Act,  8  &  9  Vict,  c-  16,  ••  Any  summons  or  notice,  or 
any  writ  or  other  proceeding  at  law  or  in  equity  requiring 
to  be  served  upon  the  Company,"  &a,  may  be  served  by 
"  being  given  personally  to  the  secretary.'  This  demand 
is  in  the  nature  of  a  notice  to  the  Company.  [Parity,  R — 
It  is  not  a  notice  within  the  meaning  of  that  section.] 

Whitehurst  {Macaulay  with  him),  in  support  of  the 
rule — ^Burton  was  the  contractor  for  fencing  the  line,  and 
it  is  to  be  presumed  that  the  acts  were  authorised  by  him, 
rather  than  by  the  Company.  The  plaintiff  has  failed  to 
shew  either  that  the  defendants  authorised  any  one  to 
commit  the  tort,  or  that  they  adopted  it — (He  was  then 
stopped  by  the  Court). 

Pabke,  R — I  think  there  was  no  evidence  to  fix  the 
Company.  In  the  first  place,  it  is  clear  that  the  Company 
did  not  do  the  act  complained  of  by  their  servants,  but 
through  the  medium  of  Burton  the  contractor,  and  the  in- 
ference therefore  is,  that  the  act  was  that  of  the  contractor, 
and  not  of  the  Company.  If  then  the  act  was  not  that  of 
the  Company,  they  cannot  be  liable  unless  they  have 
adopted  it  In  order  to  fix  the  Company,  it  must  be  shewn 
that  the  act  was  done  by  their  authority,  that  is,  by  some 
person  acting  for  them,  within  the  scope  of  his  authority, 

(a)  9  M.  <b  W.  710. 
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townships).  All  the  townships,  except  Haydock,  were  in  1850. 
Prescot  parisL  Haydock  was  in  the  parish  of  Win  wick. 
Marriages  and  burials  of  persons  from  other  parts  of  the 
parish  of  Prescot  were  sometimes  performed  at  St.  Helen's. 
That  the  vicar  of  Prescot  never  interfered  with  the  per- 
formance of  the  rites  of  the  church  within  what  the  wit- 
nesses called  the  parochial  chapelry ;  and  that  the  succes- 
sive incumbents  of  the  chapelry  visited  the  sick  within  the 
same;  that  one  of  them,  a  Mr.  Finch,  at  first  refused  to  do 
so,  but  was  compelled  to  perform  that  duty  by  the  trustees. 
That  they  received  all  the  surplice  fees  for  burials,  mar 
riages,and  churchings,and  the  whole  emoluments  for  divine 
service  within  that  district  as  incumbents,  and  never  ac- 
counted to  any  one  for  them.  That  the  population  varied 
from  18,000  to  20,000.  That  there  were  parish  registers. 
That  the  inhabitants  of  the  district  assigned  to  St.  Tho- 
mas used  to  attend  St  Helen's  chapel,  and  the  district  as- 
signed to  St  Thomas  was  within  that  belonging  to  St  He- 
len's, being  in  the  township  of  Eccleston.  That,  for  some 
time  after  the  consecration  of  St  Thomas,  the  incumbents 
of  that  chapel  paid  surplice  fees  received  by  them  to  the 
incumbent  of  St  Helen's.  That  the  incumbent's  house  at 
St  Helen's  was  under  trustees,  successors  of  the  original 
feoffees,  who  had  lately  parted  with  it  and  had  provided 
another  residence;  and  the  trustees  had  also  dealt  in  the 
same  manner  with  the  glebe.  That  the  income  of  the  in- 
cumbent of  St  Helen's  arises  from  surplice  fees,  and  from 
tithes  of  hay,  and  from  an  estate,  which,  together  with  that 
from  whence  the  tithes  issued,  were  not  in  the  so  called 
chapelry,  or  in  the  parish  of  Prescot  at  alL  That  there 
was  no  chapel  rate  levied  there.  That  the  chapel  had 
chapel-wardens, — one  appointed  by  the  incumbent,  and  the 
other  by  the  trustees, — but  that  it  had  not  any  wardens  pre- 
vious to  the  consecration  in  1816.  That  the  trustees  re- 
paired the  church  at  the  expense  of  private  individuals. 
That  the  pews  in  St.  Helen's  were  held  by  persons  resid- 
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1850.^      ing  in  the  district,  with  one  exception,  or  having  property 
there. 

Mr.  Fildes,  one  of  the  trustees  of  St.  Helen's,  aged  67 
years,  and  who  had  always  attended  St.  Helen's  chapel, 
stated  that  the  district  of  St.  Helen's  had  been  well  known 
all  his  tima  It  also  appeared  by  the  evidence  of  one  of 
the  incumbents  of  St.  Helen's,  that  the  sacramental  bread 
and  wine  for  the  Chapel  of  St.  Helen's  were  furnished  out 
of  the  general  church  rate  of  the  parish  of  Prescot,  and 
that  all  the  townships  contributed  to  the  general  church- 
rate  of  the  parish  of  Prescot.  It  was  also  stated  by  one  of 
the  previous  incumbents,  that  one  ground  for  saying  that 
the  people  of  the  four  townships  and  Haydock  came  to  St 
Helen's  was,  that  his  predecessor,  Mr.  Pigott,  who  was  dead, 
told  him  so;  but,  that  answer  being  objected  to  by  the  de- 
fendant, was  only  to  be  evidence  if  the  Court  thought  it 
admissible. 

The  receipt  of  fees  by  the  defendant  was  proved. 

The  deeds  of  consecration  and  assignment  of  district  to 
St.  Thomas,  dated  the  8th  of  October,  1839,  were  proved. 
These  deeds  made  no  mention  of  any  chapel  or  chapelry  of 
St.  Helen's^  and  treated  the  chapel  and  district  assigned  to 
St.  Thomas  as  being  situate  in  the  parish  of  Prescot,  inde- 
pendent of  any  supposed  chapelry  of  St.  Helen's.  In  the 
schedule  to  the  consecration  deed  were  the  following 
clauses: — 

^*  Baptisms,  marriages  when,  and  as  the  same  shall  be 
authorised  by  law,  churchings,  or  burials,  shall  be  solemn- 
ised and  performed  in  this  church,  subject  to  all  Acts  of 
Parliament,  laws  and  customs,  relating  to  the  performance 
of  such  offices.  But,  in  order  that  the  erection  of  this 
church  may  not  prejudice  the  incumbent  of  the  parish 
church  of  Prescot,  nor  lessen  the  revenues  thereof,  there 
shall  be  paid  to  the  minister,  and  also  to  the  clerk  and 
sexton  of  this  church  for  the  time  being,  for  the  perform- 
ance of  the  several  and  respective  duties  which  may  at  any 
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1850.  chapeL  Proyisions  were  contained  in  the  consecration 
deed  of  the  chapel  for  the  appointment  of  chapel-wardens, 
and  raising  funds  for  the  expenses  of  the  chapel  bj  means 
of  rates  on  the  pews,  but  no  reference  was  made  to  any 
other  description  of  chapel  rate.  Registers  of  incumbents 
of  St.  Helen's  were  produced  from  the  diocesan  registry. 
The  first  was  dated  October  5,  1758,  and  nominated  a 
clerk  *'  to  read  and  perform  divine  service  according  to 
the  usage  of  the  Church  of  England  as  by  law  establish- 
ed, in  the  chapel  of  Hardshaw  within  Windle,  in  the  city 
of  Lancaster,  called  St.  Ellen's  Chapel,  now  vacant  by  the 
death  of  P.  B.,  Clerk,  &c."  The  next,  dated  December 
26, 1785,  was  in  similar  terms,  with  the  addition  of  a  re- 
quest from  the  trustees  to  the  Bishop  "  to  grant  the  clerk 
licence  to  serve  the  said  cure,  and  to  perform  all  divine 
offices  therein  accordingly/'  The  third,  dated  Septem- 
ber 21,  1815,  was  in  terms  similar  in  efiect.  The  next, 
dated  December  12,  1836,  stated  that  the  parties  named 
therein,  "  being  the  major  part  of  the  trustees,  and  pa- 
tron of  the  chapel  formerly  called  St.  Helen's  Chapel, 
but  since  consecrated  by  the  name  of  St.  Mary's  in  Hard- 
shaw within  Windle,  otherwise  St  Helen's,  within  the 
parish  of  Prescot,  in  the  county  of  Lancaster  and  diocese 
of  Chester,"  in  exercise  of  the  power  and  authority  con- 
tained in  indentures  of  lease  and  release,  dated  respec- 
tively October  21  and  22,  1825,  for  the  appointing  new 
trustees  of  the  chapel,  and  of  all  other  powers,  &c.,  did 
nominate  a  clerk  to  be  curate,  minister,  or  chaplain  of 
the  said  church  or  chapel  of  St.  Mary  within  Hardshaw 
in  Windle,  otherwise  St.  Helen's  aforesaid;  and  another 
nomination,  dated  October  11,  1841,  nominated  unto  the 
bishop,  and  to  the  perpetual  curacy  of  St.  Mary's  Church, 
St  Helen's,  a  clerk,  praying  the  bishop  would  be  gra- 
ciously pleased  to  grant  him  his  licence  for  serving  the 
said  cure,  and  invest  him  with  all  and  singular  the  rights, 
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members,  and  appurtenances  thereunto  belonging.    The        1850. 
last,  dated  the  24th  of  September,  1846,  being  the  nomi- 
nation of  the  plaintiff,  was  in  similar  terms. 

The  defendant  gave  in  evidence  the  deed  of  feoffment 
(which  was  in  Latin)  of  the  chapel,  dated  the  23rd  of  Jan- 
uary, 11  James  I,  of  Eatherine  Dowmbell  and  James 
DowmbeU  her  son,  giving,  granting,  and  confirming  to  cer- 
tain trustees,  **  all  those  the  messuage,  chapel,  and  build- 
ing in  Hardshaighe  within  Windle,  called  the  Chapel  of 
Si  Helen's,  with  all  and  singular  their  appurtenances;  and 
also  all  that  piece  of  land  lying  around  the  chapel,  called 
the  Chapel  Yard,  and  upon  which  the  messuage,  chapel,  or 
buildings  aforesaid  stand,  or  have  been  built,  together  with 
a  certain  incrothiamento  or  small  piece  of  land  within  a 
certain  inclosure  in  the  same  place,  called  the  Chapel  Croft, 
containing"'  &c.;  habendum  to  them  and  their  heirs  and 
assigns  for  ever,  subject  to  the  trusts  in  the  schedule  men- 
tioned, to  hold  from  the  capital  lords  of  the  fee  for  the  ser- 
vices thence  owing  and  of  right  accustomed;  and  also  to 
pay  annuallj  to  the  said  Eatherine  and  James  Dowmbell, 
their  heirs  and  assigns,  one  penny.  There  was  the  appoint- 
ment of  attomies  for  livery  of  seisin,  and  an  indorsement 
that  seisin  was  accordingly  delivered. 
The  schedule  (which  was  in  English)  was  as  follows: — 
''  Enow  all  men  by  these  presents,  that  we,  Eatherine 
Dowmbell  and  James  Dowmbell,  named  in  the  said  deed 
of  feoffment  whereunto  this  schedule  is  annexed,  as  well 
to  the  intent  that  divine  service  may  be  continued  in  the 
chapell  mentioned  in  the  said  deed,  and  to  the  intent  that 
the  same,  now  being  in  great  decaie,  might  be  repaired  for 
the  ease  of  our  loving  neighbours  of  Hardshaighe,  Windle, 
Parre,  Sutton,  Haidocke,  and  Eccleston,  and  of  their  pos- 
terity, as  also  for  divers  other  good  causes  and  considera- 
tions us  moving,  have  made  the  said  deed  to  the  uses  and 
intents  hereafter  in  this  schedule  expressed  and  declared. 
Wherefore,  we  the  said  Eatherine  and  James  Dowmbell 
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1850.  do  now  bjr  these  presents  openl  j  publish,  set  forth,  and  de- 
clare, that  the  very  true  intent  and  meaning  of  the  making 
of  the  said  deed  of  feoffinent  and  the  execution  thereupon 
to  be  had  and  made,  is  and  shaU  be,  that  the  trustees 
(naming  them)  in  the  said  deed  of  feoffment,  and  the  sur- 
viYors  or  surviyor  of  them,  and  his  heirs,  shall,  presently 
after  the  execution  of  the  same  deed,  stand  and  be  seised 
of  and  in  the  messuage,  chappell  and  buildings  mentioned 
in  the  said  deed,  with  appurtenances,  &:a,  to  the  only  use 
and  behoofe  of  the  said  trustees,  and  of  their  heirs  and  as- 
signs for  ever,  upon  trust,  that  the  said  co-feoffees  named 
in  the  said  deed  of  feoffinent,  their  heirs  and  assigns,  and 
the  survivor  of  them  or  some  of  them,  shall  from  time  to 
time,  and  at  all  times  hereafter,  repaire  and  upholde  the 
said  messuage,  chappell  and  premises,  and  shall  also,  so 
often  as  the  same  shall  become  void  or  be  without  any  in- 
cumbent or  fit  person  to  read  divine  service  faithfully  and 
truly,  elect  and  choose  lawful  and  fit  persons  to  read  divine 
service  at  the  said  chappell  for  ever;  and  set  down  and  de- 
termine orders,  directions,  and  rules  for  the  government 
and  ordering  of  the  said  chappell,  chaplen,  and  encumbent 
from  time  to  time,  and  shall  and  may  appoint  seats  and 
forms  in  the  said  chappell  unto  the  inhabitants  of  the  said 
townships,  as  to  the  said  feoffees,  their  heirs  and  assigns, 
or  the  greater  number  of  them,  shall  be  thought  meet  and 
convenient;  respecting  always, that  persons  maybe  prefer- 
red in  their  seats  according  as  they  shall  extend  their 
bounties  and  furtherance  in  maintenance  of  the  said  chap- 
pell and  incumbent  there:  Provided  always,  and  it  is  the 
mind  and  full  intent  of  us  the  said  Katherine  and  James 
Dowmbell,  and  of  the  making  thereof,  that  when  any  of 
our  said  feoflfees  shall  die  or  depart  out  of  the  towns  afore- 
named to  dwell  elsewhere,  or  to  be  disabled  in  person  for 
any  cause,  that  then  and  in  such  case  or  cases,  within  one 
month  after  such  death,  departure,  or  disability,  it  shall  be 
lawful  for  the  residue  of  the  said  feoffees  then  living  (not 
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disabled),  to  elect  other  person  or  persons  of  anie  the  towns  1860. 
aforesaid  to  supply  the  rooms  of  such  defect,  for  the  govern- 
ment, order,  direction,  and  seating  of  the  said  chappell  and 
chaplen;  also,  that  the  survivors  of  our  said  feoffees,  and 
the  two  last  and  longest  living  of  them,  shall  make  feoff- 
ment or  feofiments  of  the  premises  unto  such  other  person 
or  persons  so  elected  or  to  be  elected,  within  the  townes 
aforesaid,  or  within  some  of  them,  to  the  number  of  nine 
at  the  least,  to  be  governors  and  feoffees  aforesaid,  and  to 
their  heirs  and  assigns  for  ever,  to  the  use  and  intent  afore- 
said; and  that  such  elections  of  persons  and  making  of 
feofiments,  when  and  as  often  as  occasion  shall  require,  be 
used  and  continued  for  ever  according  to  the  mind  of  us 
expressed  in  these  presents,  and  not  otherwise/' 

The  Chapel  of  St.  Helen's  had  been  augmented  by  the 
Governors  of  Queen  Anne's  bounty,  the  first  time  in  1716, 
the  second  time  in  1 725,  and  the  third  in  1 825.  On  the  occar 
don  of  the  last  of  these  augmentations,  certain  queries  were 
addressed  by  the  Bishop  of  Chester  to  the  then  perpetual 
curate  of  St.  Helen's,  the  vicar  of  Prescot,  and  another 
dergyman.  Copies  of  these  queries,  and  of  the  whole  of 
the  answers  thereto,  were  to  form  part  of  the  case,  if  this 
Court  should  be  of  opinion  that  they  were  properly  receiv- 
able in  evidence  as  against  the  present  defendant.  Amongst 
the  queries  were  the  following: — "Is  it  united  to  or  con- 
solidated with  any  other,  and  what  church?  Is  it  a  parish 
of  itself?  If  a  chapel  of  ease,  is  the  incumbent  of  the  mo- 
ther church  obliged  to  do  the  duty  himself  or  provide  a 
curate  to  do  it  for  him?  And  what  distance  is  the  cha- 
pel firom  the  mother  church?  What  is  the  number  of  in- 
habitants within  the  parish  or  chapelry  ? "  Answer: — "  It 
is  a  parochial  chapelry  within  the  parish  of  Prescot.  It  is 
not  united  to  or  consolidated  with  any  other  churcL  The 
number  of  inhabitants  within  the  district  under  the  im- 
mediate care  of  the  minister  of  St.  Helen's  is  at  least  9000. 
Prescot  is  four  miles  from  St.  Helen'a"  In  another  answer 
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1850.  it  was  stated,  that  the  full  services  of  the  church  were  per- 
formed at  St  Helen's,  and  that  half  of  the  incumbent's 
time  was  taken  up  in  visiting  the  sick ;  that  the  surplice 
fees  were  very  little  more  than  201.  per  annum,  as  very  few 
marriages  were  solemnised  at  St  Helen's.  These  answers 
were  signed  by  the  vicar  of  Prescot  and  the  perpetual 
curate  of  St.  Helen's,  and  a  clergyman  of  an  adjoining 
parish. 

The  defendant  also  gave  in  evidence  a  case  submitted 
for  the  opinion  of  a  proctor,  in  1809,  by  Mr.  Finch,  the 
then  incumbent  of  St  Helen's,  with  the  opinion  of  a  proc- 
tor thereon,  which  said  case  and  opinion  were  on  the  26th 
of  September,  1816,  sent  to  the  then  vicar  of  Prescot,  in 
and  with  a  letter  by  a  then  acting  trustee  of  St  Helen's. 
These  documents  were  objected  to  by  the  counsel  for  the 
plaintiff,  and  were  respectively  to  be  used  or  not,  as  the 
Court  should  think  them  admissible  or  not.  The  case  in 
effect  stated  the  preceding  deed  of  feoffment  of  11  James  I, 
the  augmentations  by  Queen  Anne's  Bounty,  and  purchase 
of  lands  therewith,  and  the  chapel  was  stated  to  have 
gone  by  the  name  of  a  donative.  That  it  knew  no  ac- 
knowledgment to  Prescot  Church,  though  that  parish  ex- 
tended close  to  the  chapel-yard  walls;  that  the  inhabitants 
of  the  said  townships  of  Windle,  Sutton,  Parr,  Eccleston, 
and  Haydock,  who  could  purchase  or  rent  seats  in  St.  He- 
len's Chapel,  resorted  to  it  to  worship,  might  be  married 
in  it,  (though  many  of  them  went  to  other  churches  for 
those  purposes,)  might  have  their  children  christened  in  it, 
and  bury  their  dead  in  the  churchyard  if  they  had  any 
breadth  of  ground  in  it,  or  else  they  went  to  other  church- 
yards for  that  purpose.  It  was  also  stated,  that  endowment 
lands  of  St  Helen's  paid  tithes  to  the  rector  and  vicar  of 
the  parish,  and  the  inhabitants,  including  the  minister  of 
St  Helen's,  were  liable  to  the  church  rates  of  the  parish. 
The  opinion  was,  that  the  chapel,  originally  a  donative, 
became  a  perpetual  curacy  on  augmentation  of  Queen 
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1850.  of  Prescot,  at  other  chapels  within  the  parish.  There  were 
also  several  similar  returns  of  burials  made  at  St.  Helen's, 
by  preachers  stated  to  be  nonconformists;  and  in  the  parish 
register  book  of  burials  for  the  year  1678,  appeared  an  en- 
try of  persons  buried  "  in  other  burial  places  belonging  to 
the  parish  of  Prescot,  and  not  then  put  in,  wrapped,  or 
wound  up  in  any  shift,  shirt,  sheet,  or  shroud  made  or  min- 
gled with  flax,  hemp,  silk,  hair,  gold  or  silver,  or  other 
than  what  is  made  of  sheep's  woole  only,  or  in  any  coffin 
lined  or  faced  with  any  cloth,  stuf,  or  any  other  thing 
made  or  mingled  with  flax,''  &c.,  according  to  the  30  Car. 
2,  Stat  1,  c.  3;  and  burials  there  appeared  as  made  at  St 
Helen's  by  a  nonconformist  preacher.  The  register  books 
of  the  chapel  of  St.  Helen's  were  also  put  in  evidence.  The 
entries  of  baptisms  began  on  the  18th  of  October,  1713,  of 
burials  on  the  8th  of  April,  1721,  and  marriages  in  May, 
1 722 ;  and  it  appeared  from  the  register  of  St.  Helen's,  that, 
from  the  year  1813  up  to  the  present  time,  the  registers 
had  been  kept  in  accordance  with  the  Act  52  Geo.  3,  a  146*, 
except  so  far  as  altered  by  the  more  recent  Marriage  Act. 
During  the  whole  of  this  time  the  baptisms  and  burials  there 
solemnised  appeared  to  have  been  almost  exclusively  from 
the  four  townships  of  Windle,  Parr,  Sutton,  and  Eccleston, 
and  the  township  of  Haydock;  and  during  the  last  seventy 
years,  the  number  of  baptisms  and  burials  solemnised  at 
the  chapel  of  St  Helen's  from  the  four  townships  in  the 
parish  of  Prescot,  claimed  by  St.  Helen's,  were  in  a  very 
much  greater  proportion  as  compared  with  the  number 
from  the  same  townships  solemnised  at  the  parish  church 
of  Prescot;  but  from  the  township  of  Eccleston  the  parish 
church  had  always  had  the  larger  number.  With  respect 
to  the  marriage  register  at  St  Helen's  from  1720  to  1833, 
no  mention  was  made,  save  in  a  few  cases,  of  the  townships 
whence  the  respective  parties  came;  but  from  the  latter 
time  to  December,  1846,  by  far  the  greater  number  (con- 
siderably more  than  two-thirds  of  the  whole)  of  parties  re- 
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dding  In  the  district  now  claimed  by  St  Helen's  have  been        18^. 
manied  at  the  parish  church. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  preceding  state  of  facts,  the  plaintiff  was  entitled 
to  recover.  If  the  opinion  of  the  Court  should  be  in  the 
affirmative,  the  verdict  was  to  stand;  but  if  in  the  nega- 
tive, a  nonsuit  was  to  be  entered.  The  Court  were  to  be  at 
Hberty  to  draw  anj  inference  from  the  facts  or  evidence,  and 
to  act  as  they  should  think  a  jury  ought  to  have  done. 

The  case  was  argued  in  Hilary  Term  last,  (Jan.  1 6,  21, 
and  25,)  by 

Cotdingy  for  the  plaintiff. — ^The  plaintiff,  as  incumbent 
of  St  HelenX  is  entitled  to  the  fees  which  he  seeks  to 
recover  in  this  action.  By  the  14th  section  of  1  &  2 
WilL  4,  c  38,  it  is  provided,  that  ''  all  fees,  dues,  offerings, 
and  other  emoluments,  which  of  right  or  custom  belong  to 
the  incumbent  or  clerk  of  any  parish,  chapelry,  or  other 
place  in  which  such  church  or  chapel  shall  have  been  or 
shall  be  erected,  shall  be  received  by,  or  for  and  on  account 
of  such  incumbent  and  clerk  respectively,  and  be  paid  over 
to  them,''  &C.  And  then  the  clause  contains  an  exception, 
which  has  no  application  to  the  present  question.  It  is 
clear  that  the  apportionment  of  the  fees  by  the  bishop  in 
1839,  as  contained  in  the  deed  of  consecration,  cannot 
affect  the  decision  of  the  Court,  inasmuch  as  that  appro- 
propriation  is  void.  It  was,  no  doubt,  the  intention  of 
the  bishop  that  the  deed  should  be  so  drawn  as  to  give 
the  fees  to  the  proper  person,  and  that  this  matter  was 
inserted  by  mistake.  The  district  of  St  Helen's  is  a  cha- 
pelry within  the  meaning  of  the  preceding  section.  It  is 
not  necessary  to  contend  that  this  chapelry  must  be  a  legal 
parochial  chapelry  in  the  strictest  meaning  of  those  terms, 
for  the  language  of  the  14th  section  is  very  general.  It 
appears  by  the  facts  of  the  case,  that  the  district  of 
Si.  Helen's  has  been  treated  for  upwards  of  a  century  as 
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}^^^  altogether  a  distinct  and  separate  district.  But,  assuming 
it  to  be  necessary  for  the  plaintiff  to  shew  that  this  dis- 
trict of  St.  Helen's  is  a  strictly  legal  parochial  chapelry,  it  is 
submitted  that  the  admitted  facts  lead  to  that  conclusion. 
The  queries  addressed  to  the  curate  of  St  Helen's,  and  the 
answers  thereto,  are  admissible,  as  touching  a  matter  of  a 
public  nature.  By  the  stat.  2  &  3  Anne,  c.  II,  first  fruits 
and  tenths,  to  be  appropriated  to  the  augment^ion  of 
small  livings,  were  settled  upon  a  corporation  established 
by  that  Act;  and,  in  pursuance  of  the  Act,  the  Queen  by 
letters  patent  appointed  certain  governors;  and  by  the 
1  Geo.  1,  st  2,  c.  10,  the  courts  and  committees  of  the  said 
governors  had  power  given  them  to  administer  an  oath  to 
such  persons  as  should  give  them  information  or  be  ex- 
amined concerning  anything  relating  to  the  execution  of 
their  trust.  These  queries  and  answers  are  evidence  as 
taken  in  piirsuance  of  the  Act  The  district  of  St  Helen's 
is  a  parochial  chapelry,  as  falling  within  the  rule  given  in 
the  2nd  Inst  363,  where  it  is  said,  "  When  the  question 
was,  whether  it  were  ecclesia  aut  capella  pertinens  ad 
matricem  ecclesiam,  the  issue  was,  whether  it  had  bap- 
tisterium  et  sepulturam;  for  if  it  had  the  administration 
of  sacraments  and  sepulture,  it  was  in  law  adjudged  a 
churcL''  In  this  chapel,  in  addition  to  these  rites,  was  mar- 
riage performed  also,  which  affords  a  strong  presumption 
of  its  being  a  parochial  chapelry,  for  a  priest  manying  out 
of  the  parish  church  or  a  parochial  chapel  was  liable  to 
be  suspended:  1  Gibs.  Cod.  429,  2nd  edit.  The  language 
of  the  Marriage  Acts,  26  Geo.  2,  c.  33,  s.  1,  and  the  4  Gea 
4,  c.  76,  s.  3,  shews  that  the  ceremony  of  marriage  was  to 
be  performed  in  chapels  having  parochial  rights.  It  is 
said,  in  Degge's  P.  C.  277,  in  speaking  of  chapels  of  ease, 
that  "  some  of  them  have  parochial  rights  to  christen  and 
bury,  and  are  therefore  called  parochial  chapels,  by  way  of 
distinction  from  others  that  have  no  such  privilege;  and 
these  differ  in  nothing  from  churches,  but  in  want  of  rec- 
tories sind  endowments,  the  mother  being  to  be  served  be- 
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fore  the  daxighter/'  And  he  adds,  **  Those  chapels  of  1850. 
ease  which  are  not  parochial  cannot  bury  or  christen,  but 
are  only  used  for  the  ease  of  the  parishioners,  to  hear  the 
Word  <^  Grod  read  and  preached,  and  to  join  in  prayers/' 
It  will  be  contended  by  the  defendant,  that  the  chapel 
haying  passed  by  the  deed  of  feoffinent,  in  the  time  of 
James  the  First,  to  certain  trustees,  shews  that  at  that  time 
it  was  a  mere  chiq>el  of  ease  at  the  most;  but  it  is  rather 
eridence  of  its  baring  existed  at  that  time  as  a  chapelry. 
The  right  to  bury  at  the  parish  church  is  not  inconsist- 
ent with  the  plaintiff's  argument  In  Gibs.  Cod.  221,  s.  7, 
it  18  said,  **  The  inhabitants  of  a  precinct  where  it  is  a 
chapel  (though  it  is  a  parochial  chapel,  and  though  they 
do  repair  it),  are  of  common  right  contributory  to  the  re- 
pairs of  the  mother  churcL  And  if  they  have  seats  at  the 
Bodier  church,  to  go  thither  when  they  please,  or  receive 
sscramentB  or  sacramentals,  or  marry,  christen,  or  bury  at 
it,  there  can  be  no  pretence  for  a  discharge,''  &c.  Wise  v. 
Oreeeh(a)  is  to  the  same  effect  There  were  no  chapel^ 
waidena,  nor  chapel  rates;  but  it  does  not  appear  that  any 
lates  weare  required,  and  that  may  be  owing  to  the  drcum- 
stanoe,  that  the  trustees  would  imdertake  the  repairs  of 
the  chapeL  By  the  Rubric,  the  sacramental  bread  and 
wine  are  to  be  found  at  the  charge  of  the  parisL  With 
respect  to  the  remaining  portions  of  evidence,  the  admis- 
sion of  which  is  to  depend  upon  the  opinion  of  the  Court, 
the  plaintiff  does  not  object  to  their  admission;  but  not 
much  weight  can  be  attached  to  them,  as  Mr.  Finch  did 
eventually  visit  the  sick,  although  it  was  contrary  to  the 
opinion  which  was  given  by  the  proctor. 

Oramptan,  contriL — ^The  plaintiff  is  not  entitled  to  these 
fees.  This  district  of  St  Helen's  never  was  a  parochial 
diapefary.     The  history  of  the  chapel  may  be  considered 

(a)  S  Lev.  186. 
02 
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1860.  with  reference  to  three  periods:  First,  the  11th  of  James  I; 
secondly,  the  time  of  the  augmentation  by  Queen  Anne's 
Bounty,  in  1716;  and  thirdly,  the  consecration,  which  took 
place  in  the  year  1816.  It  is  impossible  for  this  district 
to  have  been  a  parochial  chapelry  at  the  time  the  property 
was  passed  by  the  deed.  Certain  trustees,  who  were  lay 
persons,  were  enfeoffed,  and  livery  of  seisin  was  made  to 
them.  The  chapel  could  not  have  been  consecrated  at 
that  time.  There  is  no  trace  whatever  of  this  chapel  hav- 
ing possessed  any  ecclesiastical  jurisdiction  until  the  time 
of  Queen  Anne.  The  trusts  created  by  the  deed  are  quite 
inconsistent  with  the  chapelry  having  been  independent. 
All  matters  with  reference  to  the  chapel,  and  possessing 
anything  of  an  ecclesiastical  nature,  were  to  be  done  by 
the  trustees.  The  repairs  of  the  chapel  are  provided  for 
by  the  deed :  the  appointment  of  a  fit  person  to  read  divine 
service,  and  the  rules  and  regulations  for  the  proper  go- 
vernment of  the  chaplain,  and  for  the  appointment  of  pews, 
are  all  evidence  of  its  having  been  at  that  time  a  mere 
chapel  of  ease.  There  is  no  provision  in  the  deed  which 
would  preclude  the  appointment  of  a  nonconformist  The 
chapel  had  no  ancient  registers.  The  right  of  burial  was 
not  an  absolute  one.  The  fact  that  marriages  were  so- 
lemnised there  has  no  weight.  The  case  of  Rex  v.  Norihr 
fidd{a)  shews  that  marriages  were  formerly  celebrated  in 
many  chapels  which  were  not  parochial  The  registers 
shew  that  more  christenings,  marriages,  and  burials  were 
performed  at  Prescot,  of  persons  from  the  district  of  St 
Helen's,  than  there  were  from  St  Helen's  itself  It  also 
appears  by  the  registers  of  the  parish,  that  three  of  the 
preachers  at  St  Helen's  chapel  were  nonconformists^  and 
that  this  was  after  the  Act  of  Uniformity.  The  appoint- 
ments of  the  several  incumbents  were  not  under  seal,  both 
of  which  circumstances  are  strong  evidence  that  this  cha- 

(a)  2  Dougl.  659. 
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pel  was  not  a  benefice  at  that  period.  The  fact  that  the  1850. 
minister  of  the  chapel  had  recourse  to  the  registers  of  the 
mother  church  is  another  strong  presumption  in  the  de- 
fendant's favour.  The  register  of  births  was  kept  there 
under  the  provisions  of  the  stats.  6  &  7  Will.  3,  c.  6,  s.  52, 
and  7  &  8  WilL  3,  c.  35.  There  is  no  evidence  whatever, 
previous  to  the  stat  1  Geo.  1,  c.  10,  of  its  having  been  a 
parochial  chapeliy,  and  the  2nd  section  of  that  Act  refers 
to  officiating  ministers  according  to  the  rites  of  the  Church 
of  England,  as  to  parsons,  vicars,  and  curates;  and  there- 
fore, the  augmentation  bj  Queen  Anne's  Boimtj  does  not 
cany  the  case  fiirther.  The  consecration  in  1816  is  against 
the  presumption  of  the  chapel  having  been  previously  con- 
secrated. It  is  said  in  Bum's  EccL  Law  (a),  that ''  a  cliurch 
once  consecrated  may  not  be  consecrated  again.  To  which 
general  rule  of  the  canon  law  one  exception  was,  unless 
they  be  polluted  by  the  shedding  of  blood;  and  in  that  case 
the  canon  supposes  a  reconsecration,  though  the  common 
method  in  England  was  a  recoriciliiition  only,  as  appeareth 
by  many  instances  in  our  ecclesiastical  recorda"  There 
were  no  chapel-wardens  until  the  consecration  in  1816;  the 
ancient  usage,  therefore,  contradicts  modern  reputation. 
The  passage  quoted  from  the  2nd  Inst.  363  is  denied  to  be 
law  by  Sir  0.  Lee,  in  Line  y.  Harris  (b).  [He  also  cited  the 
foUowing  authorities,  to  shew  what  had  been  considered 
necessary  to  constitute  a  parochial  chapelry: — Dixon  v. 
Ker8haw(c),  Attorney-General  v.  Brereton{d),  Craven  v. 
Sanderson  (e),  Jones  v.  EUis  (/),  Doe  d.  BrammaU  v.  Col- 
linge{ff)y  Beg.  v.  Clayton  (h),  Moysey  v.  HiUcoat({),  Ball 
V.  Cross  (k),  and  Famworth  v.  The  Bishop  of  Chester  (I),] 

(a)  Vol.  1,  p.  336,  IHh  edit.  (jy)  7  C.  B.  939. 

(b)  1  Sir  G.  Lee,  155.  {h)  18  L.  J.,  M.  C,  129. 
{c)  Amb.  528.  (t)  2  Hagg.  Eccl.  R.  30. 
(d)  2  Yes.  sen.  425.  (k)  1  Salk.  164. 
(«)  7  A.  <fr  E.  880.  (0    4  B.  &  C.  556. 
(/)  2  Y.  ik  J.  265. 

TOL.  V.  *  a  3  BXCH. 
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I8fi0.  CotuUng,  in  reply. — This  chapelry  is  a  parochial  one 

within  the  meaning  of  the  1  &  2  Will.  4,  c.  38,  s.  14,  if  it 
has  always  been  considered  as  one  de  facto.  The  several 
parochial  rites  which  were  there  celebrated  are  sufficient 
evidence  of  its  having  always  been  a  parochial  chapelry. 
Thus,  the  right  of  burial  is  such  evidence:  Com.  Dig.  "  Ce- 
metery "  (B.),  Burial  So,  the  fact  of  marriage  being  cele- 
brated there  is  evidence  of  its  being  a  district:  Canons, 
A.D.  1604,  Can.  62;  see  also  Watson's  Clergyman's  Law, 
p.  318.  With  respect  to  the  deed,  it  may  be  that  some  of 
its  provisions  were  void.  The  fact  that  a  nonconformist 
was  an  incumbent  of  the  chapel  is  not  of  much  weight. 
It  is  therefore  submitted,  that,  under  all  the  circumstances 
set  forth,  the  plaintiff  is  entitled  to  retain  the  verdict. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — ^The  principal  question  in  this  case  is  one  of 
fact,  on  which  we  have,  very  reluctantly,  to  perform  the 
duty  of  a  jury. 

There  are  three  preliminary  questions  as  to  the  admissi- 
bility of  evidence,  which  are  easily  disposed  of 

The  action  is  brought  by  the  incumbent  of  the  chapel  of 
St.  Helen's,  to  recover  from  the  defendant,  the  incumbent 
of  the  district  church  of  St.  Thomas,  erected  within  the 
alleged  limits  of  the  chapelry,  under  the  provisions  of  the 
1  &  2  Will.  4,  c.  38,  a  moiety  of  the  fees,  dues,  and  offer- 
ings, received  by  the  defendant.  By  the  14th  section  of 
that  statute,  the  fees,  dues,  offerings,  and  emoluments,  of 
right  or  custom  belonging  to  the  incumbent  of  the  parish, 
chapelry,  or  place  in  which  the  newly  erected  church  is 
situate,  are  to  be  received  on  account  of  such  incum- 
bent, except  such  part  as  the  commissioners,  with  the 
consents  of  the  bishop,  the  patron,  and  the  incumbent 
in  some  cases,  and  the  bishop  alone,  with  the  consent 
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of  the  patron  and  incumbent,  in  others,  shall  assign  to  the        1850. 
minister  of  the  district  church. 

In  this  case  the  bishop,  in  October,  1839,  assigned  one- 
half  of  the  fees  to  the  minister,  and  the  other  to  the  vicar 
of  the  parish.  It  is  clear  that  that  appropriation  was 
wholly  void,  the  bishop  having  had  no  jurisdiction,  except 
to  assign  a  portion  to  the  incumbent  of  the  district  church. 

This  moiety  the  phdntiff  seeks  to  recover,  on  the  ground 
that  the  district  was  taken  out  of  a  chapelry,  whereof  he 
was  incumbent. 

In  order  to  make  out  this  case,  he  must  establish  two 
propositions:  First,  that  the  alleged  chapelry  of  St.  Helen's 
was  a  legal  parochial  chapelry,  and  therefore  immemorial 

In  our  judgment,  it  is  not  enough  to  prove  that  there 
was  a  district  which  was  a  parochial  chapelry  de  facto,  and 
that,  of  late  years,  the  services  in  respect  of  which  fees  are 
claimed,  were  usually  performed  in  the  chapelry.  The 
Act  gives  the  fees  to  the  incumbent  of  the  chapel  of  the 
chapelry,  only  if  they  were  legally  due  and  the  district  was 
a  legal  one. 

Secondly,  that  there  were  fees  due  to  him  of  right  and 
custom,  for  the  same  services  which  the  minister  of  the  dis- 
trict church  performed. 

To  establish  or  contradict  the  first  of  these  propositions, 
a  great  deal  of  evidence  was  given  on  the  trial,  to  three 
parts  of  which  objections  were  taken,  which  we  ought  first 
to  dispose  of,  because,  in  our  capacity  as  a  jury,  we  ought 
to  consider  the  legal  evidence  alone. 

The  first  piece  of  evidence  disputed,  was  that  of  a  state- 
ment by  one  of  the  vritnesses,  that  he  had  heard  from  a 
former  incumbent  of  St  Helen's,  that  the  people  of  four 
townships,  and  of  one  in  the  parish  of  Winwick,  came  to 
the  chapel.  The  rights  of  this  chapel  are  sufSciently  of  a 
public  nature,  to  make  reputation  admissible ;  and  this  ap- 
pears to  us  to  fall  within  this  description. 

The  second  piece  of  evidence  was  a  case  stated  by  a 
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1850.  deceased  incumbent,  Mr.  Finch,  for  the  opinion  of  a  proc- 
tor, in  which  the  rights  to  pews,  and  to  christenings,  and  to 
burials,  in  a  qualified  way,  and  the  nature  of  the  repairs 
and  other  matters,  are  enumerated. 

This  appears  to  us  to  be  admissible,  on  the  same  princi- 
ple as  the  statement  of  a  deceased  occupier,  which  qualifies 
his  estate  is  admissible. 

The  third  document  objected  to,  was  the  answer  of  the 
incumbent  of  St  Helen's  and  other  clergymen,  to  questions 
sent  by  the  Bishop  of  Chester,  for  the  information  of  the 
Governors  of  Queen  Anne's  Boimty,  at  the  time  when  the 
curacy  was  augmented  in  the  year  1825.  These  were  ob- 
jected to,  but  we  think  they  ought  to  be  received.  The  stat 
1  Geo.  1,  c.  2,  s.  10,  directing  each  bishop  to  make  inquiries 
as  to  the  value  of  the  benefice,  and  how  it  arose,  and  other 
circumstances  thereof,  the  answers  are  evidence  on  the  same 
principle,  that  an  inquisition  on  some  public  matter  is. 

Upon  all  the  evidence,  including  the  three  portions  thus 
objected  to  and  received,  the  question  is,  whether  the  cha- 
pelry  is  proved  to  be  parochial;  and  to  be  so,  it  must  have 
been  coeval  with  the  parish,  that  is,  immemorial 

No  doubt  this  may  be  inferred  from  modem  usage,  as 
far  back  as  human  memory  goes,  if  there  be  no  evi- 
dence to  the  contrary,  according  to  the  weU-established 
rule  by  which  ancient  rights  and  exemptions  are  sup- 
ported. And  certainly  there  is  a  considerable  quantity  of 
evidence,  for  many  years  back,  of  the  chapel  having  had 
some  parochial  rights.  It  has  had  baptisms,  marriages, 
and  burials,  as  appears  by  the  registers,  which  go  back 
as  far  as  1713,  for  the  inhabitants  of  several  townships 
and  parts  of  townships,  in  the  parish,  and  part  of  one  out 
of  it  It  is  called  a  chapelry  in  a  faculty  of  18  J  6,  and  in 
two  entries  of  consecration  of  burying  ground,  in  the  same 
year,  as  well  as  in  the  answers  to  the  bishop's  questions 
prior  to  the  augmentation  of  the  curacy  in  1825 ;  and  there 
is  parol  evidence  of  several  witnesses  to  the  same  efiect. 
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1860.  This  opinion  is  somewhat  strengthened  by  the  evidence 

of  the  parochial  registers  of  the  mother  churchy  which 
contain  entries  of  marriages,  births,  and  burials  of  the  in- 
habitants of  the  townships  now  allied  to  constitute  the 
chapelry.  By  the  6  &  7  WilL  3,  a  6,  registers  are  to  be 
kept  by  the  incumbents  of  parishes  and  precincts,  in  order 
to  the  better  levying  duties  granted  upon  the  registration^ 
These  roisters  in  1701  included  all  in  the  parish;  if  there 
had  been  a  precinct  or  chapelry,  it  would  not  then  have 
been  so. 

Again,  in  one  of  these  registers  of  the  parish,  which  was 
admitted  in  evidence,  by  consent^  there  is  a  statement, 
that,  in  the  year  1677,  the  incumbent  of  St.  Helen's  was  €^ 
nonconformist,  and  was  called  a  preacher.  I  own  I  think 
this  circumstance  is  of  considerable  weight,  to  shew  that 
this  chapelry  was  not  then  a  benefice,  for  it  is  well  known 
that  nonconformists  were  in  great  numbers  removed  fron^ 
their  benefices  by  the  Act  of  Uniformity,  but  fk  noncon- 
formist continuing  in  a  chapel,  affords  a  presumption  that 
it  was  not  then  a  benefice. 

Upon  the  whole,  in  our  character  of  a  jury  we  are  far 
from  satisfied  that  this  is  a  legal  parochial  chapelry  with 
any  parochial  rights.  On  the  contrary,  our  opinion  is 
that  it  is  no  more  than  a  chapel  of  ease:  and  therefore 
the  judgment  is  for  the  defendant. 

Judgment  of  nonsuit 
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1850. 

WiLKiKSON  V.  CxiTDLiSHy  Executor  of  William  Cai^dlish.      Feb.  9. 


c 


OVEN  ANT  on  an  indenture,  dated  the  17  th  of  Decern-  The  plaintiff 
ber,  1836,  made  between  J.Candlish  andW.  Candlish  of  the  ^^^^^JqI)! 
one  part»  and  the  plaintiff  of  the  other  part,  for  payment  «pon  the  lecu- 

,      ,  _  lity  of  an  inden- 

to  the  plaintiff  of  10002.  and  interest,  on  the  17th  of  De-  tun,  which  con- 

cember,  1840. — Breach,  non-payment.    Plea,  payment.       ^^  i,*  2^ 

At  the  trial,  before  Wightman,  J.,  at  the  Durham  Sum-  ^«"^*  ^^ 

^         ^  •^  '  ...  render  certain 

mer  Assizes,  184S,  it  appeared  that  the  plaintiff,  being  de-  co^iyhoid  ore- 
sirous  of  putting  out  at  interest  the  sum  of  lOOOZ.,  applied  plaintiff's  use. 
for  that  purpose  to  one  Davison,  a  solicitor  at  Sunderland,  JJ^^X^. 
▼ho,  on  behalf  of  the  plaintiff,  advanced  it  to  J.  Candlish  ^^^  *^  •• 

,  attoinej  for 

on  the  security  of  the  above  indenture,  which,  after  recit-  ix»th  parties, 
ing  (amongst  other  things)  that  J.  Candlish  was  possessed  of  ^the  mo^lf 
certain  copyhold  premises,  contained  a  covenant  by  him  ^^*^^ 
to  surrender  these  premises  to  the  use  of  the  plaintiff.    No  Hvered  to  him, 

and  he  prepared 

sorrender  was,  however,  made.     Davison,  who  acted  as  at-  anddeiireiedto 

tomey  for  both  parties,  signed  the  receipt  for  the  money.  ^^^  without  tibe 

The  title  deeds  were  delivered  to  Davison,  and  he  prepared  ^  ^^^^* 

a  schedule  of  them,  at  the  foot  of  which  was  the  following  schedule  of  the 

memorandum: — "  I  hereby  acknowledge  to  have  this  day  footof  whiA 

received  into  my  custody  and  possession  the  several  deeds  Mdum  ri™d 

and  writings  specified  in  the  above  schedule,  and  I  do  }y  ?•'  •«aow 

,  ledging  the  re* 

hereby  undertake  to  deliver  the  same  safe  and  uncan-  ceiptofthe 
celled  (unless  prevented  by  fire  or  other  inevitable  acci-  dertaking tode- 
dent),  upon  payment  to  me  of  the  sum  of  1000/.  and  in-  ^J*'  ^^t?f 
tcreet.     17th  December,  1836.    (Signed)  W.  C.  Davison."  the  principal 

money  and  in- 

This  document  was  delivered  by  Davison  to  J.  Cand-  terest  The 
liflh,  but  not  in  the  presence  or  with  the  knowledge  of  ^^^^^^  in 
the  plaintiff.     The  mortgage  deed  remained,   with  the  ]2i*d  SHran*^"' 

time  to  time  re- 
cciTed  the  interest  and  pud  it  over  to  the  plaintiff.  The  principal  money  was  paid  to  D.,  who  ap- 
prspnated  it  to  his  own  ose,  and  died  insolvent: — Hdd,  first,  that  D.'s  receipt  for  the  principu, 
and  the  memorandom  signed  by  him,  were  admissible  in  evidence  for  the  defendant  Secondly,  that 
anther  the  poaaession  of  the  mortgage  deed  nor  the  receipt  of  interest  was  any  evidence  of  an  aa- 
thority  te  D.  to  receive  the  principal,  and  consequently,  that  the  plaintiff  was  entitled  to  recover  it 
{ram  the  deftndant. 
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1860.  plaintiff's  assent,  in  the  possession  of  Davison,  and  some 
WiLKiHsoH  letters  from  the  plaintiff  to  him  were  in  evidence,  which, 
Cahplwh.  ^*  ^^  contended,  authorised  him  to  receive  the  interest, 
which  he  accordingly  did,  and  duly  paid  it  over  to  the 
plaintiff.  The  principal  money  was  paid  by  J.  Candlish 
to  Davison  in  different  sums  at  various  times,  but  without 
the  plaintiff's  knowledge;  and  upon  pajnnentof  the  whole, 
Davison  delivered  up  the  deeds,  and,  having  appropriated 
the  money  to  his  own  use,  died  insolvent.  The  present  ac- 
tion was  brought  against  the  defendant,  as  executrix  of  W. 
Candlish,  who  was  surety  for  J.  Candlish,  to  recover  the 
amount  of  the  principal  money.  The  defendant  tendered 
in  evidence  the  receipt  of  Davison  of  the  mortgage  money 
and  the  schedule  and  receipt  of  the  title  deeds.  This  evi- 
dence was  objected  to,  but  received  by  the  learned  Judge. 
It  was  then  submitted,  on  the  part  of  the  defendant,  that 
he  was  entitled  to  the  verdict,  on  the  ground  that,  the 
mortgage  deed  having  been  allowed  to  remain  in  the  pos- 
session of  Davison,  and  he  being  authorised  to  receive  the 
interest,  there  was  an  implied  authority  for  him  to  receive 
the  principal.  The  learned  Judge  directed  a  verdict  for 
the  defendant,  reserving  leave  for  the  plaintiff  to  move  to 
enter  a  verdict  for  him,  if  the  Court  should  be  of  opinion 
that,  under  the  circumstances,  he  was  entitled  to  recover. 

A  rule  nisi  having  been  obtained  accordingly, 

Martin  and  UntJiank  shewed  cause. — The  first  question 
is,  whether  the  receipt  for  the  mortgage  money,  and  the 
schedule  and  receipt  of  the  title  deeds,  were  admissible  in 
evidence.  There  is  no  doubt  they  were,  on  the  ground 
that  they  formed  part  of  the  same  transaction.  Secondly, 
the  repayment  by  the  mortgagor  to  Davison  was'  a  payment 
to  the  plaintiff,  for  the  deposit  of  the  mortgage  deed  with 
Davison  constituted  a  sufficient  authority  for  him  to  re- 
ceive the  money.    The  nJe  of  law,  as  adopted  by  the  text 


HILABY  VACATION,  13  VICT.  9S 

imters,  is  stated  in  WhiUock  v.  WaUham  (a\  decided  in  1850. 
Hilary  Term,  7  Anne.  There  ^^the  interest  of  a  mortgage  WiLuirsoir 
was  paid  to  and  received  by  the  scrivener  that  put  out  the  catolmh 
money;  the  scrivener  proved  insolvent,  and  the  question 
was,  who  should  bear  the  loss.  And  it  was  admitted  in 
this  case,  first,  that  if  the  scrivener  be  intrusted  with  the 
castody  of  the  bond,  he  may  receive  the  interest,  and  though 
he  fails,  yet  the  mortgagee  shall  bear  the  loss;  and  that  so 
it  is  also  in  such  case,  if  he  receive  the  principal  and  deli- 
Ter  up  the  bond;  for,  being  intrusted  with  the  security  it- 
self, it  shall  be  presumed  that  he  is  intrusted  with  a  power 
over  it,  and  with  a  power  to  receive  the  principal  and  in- 
terest; and  the  rather,  because  the  giving  up  of  the  bond 
upon  the  payment  of  the  money  is  a  discharge  thereof; 
otherwise,  if  the  obligee  take  away  the  bond,  for  then  he 
hath  no  authority  to  receive  the  money.  Secondly,  if  a 
scrivener  be  intrusted  with  the  mortgage  deed,  not  the 
bond,  he  hath  only  authority  to  receive  the  interest,  but 
not  the  principal,  because  the  giving  up  the  deed  is  not 
sufficient  to  restore  the  estate,  but  there  must  be  a  re-con- 
Teyance,  whereas  the  giving  up  a  bond  is  in  law  an  extin- 
guishment of  the  debt."  Here  no  re-conveyance  was  ne- 
cessary, for  the  estate  never  vested  in  the  mortgagee. 
[Parkey  B. — There  is  a  covenant  to  surrender,  which  must 
be  released;  and  what  authority  has  the  attorney  to  release 
it?]  The  covenant  created  a  mere  equitable  interest,  which 
ceased  on  the  payment  of  the  principal  money,  and  the  de- 
livery of  the  deed  to  the  mortgagor.  [Parke,  B. — No 
doubt  it  would  be  a  good  answer  to  a  covenant  for  payment 
of  a  sum  certain,  that  the  covenantor  had  paid  the  party 
in  whose  possession  the  deed  was,  and  received  the  deed 
from  him,  for  a  covenant  of  that  description  is  within  the 
4  Anne,  a  16;  but  the  same  rule  does  not  apply  to  cases 
where,  in  order  to  discharge  the  obligation,  something  else 

(a)  1  Salk.  157. 
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1850.        must  be  done.    For  that  reason,  it  does  not  apply  to  a 

y^^^^^^^     mortgage,  nor  to  the  present  case,  because  there  must  be  a 

V.  release  of  the  covenant  to  surrender.    Alderson,  B. — ^The 

GAHDIiISH.  ...  1        ^^         -I    . 

distinction  between  a  mortgage  and  a  bond  is  not  merely 
formal,  because  in  the  latter  case,  if  the  bond  be  given  up, 
nothing  more  remains  to  be  done;  but  that  is  not  so  in 
the  case  of  a  mortgage,  because  there  another  act  is  to 
be  done,  which  would  bring  the  fact  of  payment  to  the 
knowledge  of  the  principal  So  here,  if,  when  the  money 
was  paid,  Candlish  had  required  the  plaintiff  to  release  the 
covenant,  the  plaintiff  would  have  asked  Davison  why  such 
a  request  was  made,  and  would  have  been  told  in  answer, 
that  he  Davison  had  been  paid  the  money.  Therefore,  in 
justice  as  well  as  law,  the  rule  as  to  bonds  ought  not  to 
apply  to  mortgages.  JBoi/fe,  B. — WhiUodc  v.  WaUham(a) 
is  perfectly  good  law;  but  that  decision  arose  out  of  a  pro- 
fession which  does  not  now  exist,  the  functions  of  a  scriv- 
ener having  in  modem  times  been  divided  into  that  of  a 
banker  and  attorney.  In  former  times,  money  was  left 
in  the  hands  of  a  scrivener,  who  laid  it  out  at  interest,  and 
probably  never  consulted  his  client  about  it  Here  the 
money  was  not  intrusted  to  Davison ;  he  was  only  employed 
to  look  out  for  some  one  who  had  money  to  lend.]  In  the 
case  of  Wolstenholm  v.  DaviesQ)\  which  was  decided  before 
the  4  Anne,  c.  16,  the  Master  of  the  Rolls  said,  '^  that  it 
was  the  constant  rule  of  the  Court,  that  if  the  party  to  whom 
the  security  was  made,  trusted  his  security  in  the  hands 
of  the  scrivener,  payment  to  the  scrivener  was  good  pay- 
ment.'' Vomddewr  v.  Blagrave  (c)  does  not  affect  the  pre- 
sent question.  There  the  grantor  of  an  annuity  intrusted 
a  person,  who  acted  as  agent  of  both  parties,  with  a  sum 
of  money,  for  the  purpose  of  redeeming  it  The  agent, 
without  paying  the  money,  obtained  from  tbe  grantee  are- 
lease  of  the  annuity,  and  it  was  held  that  the  loss  must  be 

(a)  1  Salk.  167.  (b)  2  Freem.  289.        (c)  6  Bear.  565. 
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borne  by  the  grantor.  Her^  the  fact  of  th^  secnrity  having  J^^^*^ 
been  allowed  to  remain  in  the  hands  of  Davison  for  years  Wiumnov 
is  evidence  of  an  authority  to  receive  payment  of  theprin-  Oatolmh. 
dpal  money.  In  addition,  the  circumstances  of  the  case 
skew  an  actual  authority.  Davison  from  time  to  time  re- 
eeived  the  interest,  and  there  was  an  agreement  whereby 
the  deliveiiBg  up  of  the  deeds,  and  the  payment  of  the 
lOOOJL,  were  to  be  cotemporaneous  acts;  but  the  plaintiff 
allowed  the  deeds  to  remain  in  the  hands  of  the  penon  to 
ifhotn  tiie  payment  was  to  be  made.  [Pwrkey  B. — The  obser- 
fation  of  the  Master  of  the  BoUs,  in  Wchtenhohn  v.  Da- 
9109(0),  ireflpecting  the  payment  of  intetrest,  applies  here.  He 
sayBy  ^^  And  althon^  in  this  case  the  scrivener  had  received 
the  interest  and  part  of  the  principal,  and  paid  it  to  the 
obligee,  yet  that  did  not  imply  that  he  had  any  authority  to 
receive  it>  but  as  long  as  he  paid  it  over,  all  was  well,  and 
any  one  dee  might  have  carried  to  the  party  as  well  as  he." 
80  h^^y  Davison  is  either  the  agent  of  the  mortgagee  to  re- 
orive  the  interest,  or  the  agent  of  the  mortgagor  to  pay  it ; 
but  if  the  plakitiff  gets  the  money,  it  is  no  matter  from 
whom  it  comes,  whether  from  the  debtor  or  a  stranger. 
That  shews  that  an  authority  to  receive  the  interest  is  no 
evidence  of  an  authority  to  receive  the  principal.]  Davison 
was  allowed  to  retain  the  deed,  and  if  he  had  altered  it  in  a 
ttiateriial  point,  it  would  have  become  void :  Pigoifa  case  (6), 
Damdsan  v.  Cooper  (o).  The  delivering  up  of  the  deed  for 
the  p«rpoee  of  putting  an  end  to  the  mortgage  has  the 
same  eiOTect.  The  continued  possession  of  the  deeds,  and 
Ae  authority  to  receive  the  interest,  is  prim&  facie  evi- 
dence that  Davison  was  agent  for  the  purpose  of  receiving 
the  pinncipal:  Story  on  Agency,  s.  98;  Owen  v.  Barrow  (d). 


(a)  2  Freem.  289.  (c)  13  M.  is  W.  343. 

{S)  11  Bep.  26b.  (d)  1  N.  R.  101. 
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I860,  Watson  and  Digby  Seymour^  contii,  were  not  called 

WiLKiNsoH    ^pon  to  argue. 


V, 

Cahdubh. 


Paekb,  B. — The  rule  must  be  absolute.  The  first  ques- 
tion is,  whether  the  schedule  of  the  deeds  delivered  to  Da- 
vison, and  signed  by  him  at  the  time  the  mortgage  was 
executed,  was  receivable  in  evidence.  Now,  that  document 
either  binds  Wilkinson  personally,  or  it  binds  Davison.  If 
it  be  considered  as  the  act  of  Wilkinson  binding  himself, 
there  is  no  question  that  it  is  receivable  in  evidence  as 
part  of  the  same  transaction.  If,  on  the  other  hand,  it  is 
to  be  considered  as  the  act  of  Davison  only,  it  is  admissible 
on  the  principle  that  the  act  of  a  deceased  person  charg- 
ing himself  is  receivable  in  evidence. 

The  question  then  is,  what  is  the  effect  of  that  paper. 
If  it  was  meant  to  be  a  contract  with  Davison,  that,  upon 
payment  of  the  mortgage  money  to  him,  as  distinguished 
from  Wilkinson,  the  deeds  were  to  be  delivered  up  to  the 
mortgagor,  and  the  plaintiff  knew  that,  it  would  be  some 
evidence  of  an  authority  to  Davison  to  receive  the  money. 
But  there  is  no  evidence  that  the  plaintiff  was  present  at 
the  time  the  paper  was  signed,  still  less  that  he  was  cognis- 
ant of  the  contents  of  it.  Therefore,  supposing  that  to  be 
the  true  construction  of  the  document,  so  far  there  is  no 
evidence  against  the  plaintiff.  Then,  is  there  any  other 
evidence  to  shew  that  Davison  was  authorised  to  receive 
the  principal  money?  Some  letters  were  relied  upon  as 
shewing  that  Wilkinson  gave  an  authority  to  Davison  to 
receive  the  interest,  and  that,  no  doubt,  was  a  matter  for 
the  consideration  of  the  jury;  but  an  authority  to  receive 
the  interest  of  a  mortgage  by  no  means  imports  an  author- 
ity to  receive  the  principal  A  person  may  be  willing  to 
trust  another  so  far  as  to  allow  him  to  receive  a  small 
sum,  but  not  a  large  one.  Then  the  defendant  relies  upon 
the  fact  of  the  deed,  which  contains  a  covenant  to  surren- 
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der  the  copyhold,  having  been  left  in  the  custody  of  Davi-  1850. 
son,  as  constituting  a  sufficient  authority  for  him  to  receive  Wilkirsor 
the  principal  money;  and  in  support  of  that  proposition  the  oardlwh. 
cases  of  WhiUock  v.  WdUham  and  Wolstenhohn  v.  Davis  were 
cited.  Those,  however,  were  cases  of  scriveners;  and  in 
the  year  1702  (when  the  business  of  a  scrivener  was  better 
known  than  now)  there  was  a  case  oiMartyn  y.Kingalyia)^ 
in  the  Court  of  Chancery,  in  which  it  is  said,  ^^  A  difference 
was  made  where  a  man  trusts  his  scrivener  (who  puts  out 
money  for  him)  with  the  custody  of  his  bond,  and  where  with 
the  custody  of  his  mortgage ;  in  the  first  case,  if  he  receive 
the  money  and  delivers  up  the  bond,  this  shall  bar  the  ob- 
ligee ;  not  so  in  the  case  of  a  mortgage,  because  a  legal  estate 
is  vested,  which  cannot  be  divested  without  assignment." 
Bat,  as  my  Brother  Rclfe  observed,  the  business  of  a  scrive- 
ner has  in  the  present  day  been  transferred  to  bankers  and 
attomie&  In  the  Bankrupt  Act,  21  Jac.  1,  c.  19,  s.  2,  the 
▼ords  are,  "  every  person  who  shall  use  the  trade  or  pro- 
fession of  a  scrivener,  receiving  other  men's  monies  or 
estates  into  his  trust  or  custody.''  A  scrivener's  business 
was  to  receive  other  men's  money,  and  lay  it  out  at  interest, 
and  then  to  receive  it  back  again  and  keep  it  in  his  hands, 
and  then  to  lay  it  out  again  at  interest.  So  that  the  fact 
of  intrusting  a  security  for  money  in  the  hands  of  such  a 
person  was  evidence  of  an  authority  to  receive  the  princi- 
pal money.  That  such  was  the  business  of  a  scrivener 
appears  from  the  case  of  Ex  parte  Malkin  (b),  before  Lord 
Eldofiy  and  also  at  Nisi  Prius.  Here  there  is  no  evidence 
to  show  that  Davison  was  a  scrivener  in  the  proper  sense 
of  the  word;  and  those  cases,  if  they  are  to  be  considered 
good  law,  apply  only  to  scriveners  dealing  with  the  mo- 
ney of  their  clients.  But  in  the  case  of  a  mortgage  deed 
deposited  with  a  scrivener,  where  he  clearly  could  not  re- 
convey  the  estate,  the  same  rule  did  not  apply.    Whether 

(a)  P^ec.  in  Ch.  209.       (b)  2  Rose,  27,  28  ;  2  V.  <fe  B.  31. 
TOL.  V.  H  BXCH. 
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1850.  there  is  any  difference  in  the  law  before  the  statute  of 
WiLKiNsoH  Anne,  and  since,  it  is  unnecessary  to  decide.  Neither  is  it 
Cah^lish.  necessary  to  decide  what  the  law  was,  where  a  bond  was 
put  into  the  hands  of  a  third  party  not  a  scrivener;  nor 
whether  this  instrument,  which  is  partly  in  the  nature  of 
a  bond  and  partly  an  equitable  mortgage,  ranges  within 
the  one  class  or  the  other,  because  it  contains  a  covenant 
to  surrender,  which  could  not  be  released  except  by  the 
covenantee.  The  next  question  is,  whether  there  is  any 
evidence  of  an  authority  to  Davison  to  receive  the  princi- 
pal money;  and  I  can  see  none.  There  is  nothing  but  an 
authority  for  the  payment  of  interest  to  him,  and  that  is 
no  authority  for  him  to  receive  the  principal 

Alderson,  B.,  concurred. 

RoLFE,  B. — I  am  of  the  same  opinion.  With  regard  to 
the  cases  cited  as  to  scriveners,  all  that  is  meant  is,  that, 
if  a  scrivener  puts  out  money  at  interest  in  his  own  name, 
payment  to  him  is  of  course  good  payment;  but  if,  instead 
of  putting  out  the  money  in  his  own  name,  he  puts  in  the 
name  of  his  client,  but  holds  the  bond,  he  is  entitled  to 
receive  the  interest,  for  that  is  taken  to  be  the  same  thing 
as  if  he  were  dealing  with  it  in  the  way  of  his  trade. 

Platt,  B.,  conciirred. 

Rule  absolute. 
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Henderson  and  Others,  Official  Managers  of  The  North  of      fW.  9. 
England  Joint-stock  Banking  Company,  t;.  Stobart. 

XjLSSUMPSIT  by  the  official  managers  of  the  North  of  a  dedaratioii 
England  Joint-stock  Banking  Company  for  winding  up  the  |[^'had*i^xi 
said  Company. — ^The  declaration  stated,  that,  before  the  2°™?!^^,^^ 
making  of  the  promise,  &c.,  one  G.  Burdis  had  been  public  ccr  of  a  bank- 
officer  of  the  said  Company,  and  that  an  action  had  been  ^fp^^^^t  T., 
commenced  by  Burdis  against  one  F.  Todd  and  W.  Todd,  ^^^^^^J^^ 
for  the  recovery  of  the  amount  of  a  bill  of  exchange,  drawn  of  a  bill  of  ex- 

change  drawn 

by  F.  Todd  and  W .  Todd  upon  the  owners  of  the  Trin-  by  him  upon 
don  Colliery,  and  accepted  by  the  defendant  for  himself  ^^  dei^dant  ^ 
and  the  other  owners  of  the  colliery,  for  1250Z.,  and  in-  ^^^^^Ue  the 
dorsed  to  the  banking  Company;  that,  whilst  the  action  action  was 
was  so  pending,  it  was  agreed  between  the  Banking  Com-  ^ed  between 
pany,  W.  Todd,  F.  Todd,  and  the  defendant,  that  the  ac-  ^.t^SiTdl*. 
tion  should  be  settled  as  follows: — 250Z.  by  the  promissory  fendant,  that 

•^  *  "^    the  action 

note  of  W.  Todd  and  F.  Todd,  5001  by  the  promissory  note  should  be  set- 
of  W.  Todd  and  F.  Todd,  and  5001  to  be  paid  by  the  de-  _26oi.  and" 
fendant's  promissory  note  of  500/.,  at  twelve  months,  the  ^^^^j^or^® 
defendant  consenting  to  the  North  of  Eneland  Banking  notes  of  T.,  and 

.      .  1  ..11,,,  ,        500/.  by  the 

Company  appropriating  the  securities  held  by  them  to  the  defendant's  pro- 
payment  of  such  balance,  and  the  defendant  agreeing  to  JJJ2v7nwnths* 

the  defendant 
eoDientuig  to  the  Company  appropriating  the  secuiitiea  held  by  them  to  the  payment  of  such  balance, 
ud  the  defendant  agreeing  to  give  them  a  power  to  sell  the  properties  mentioned  in  the  securities, 
the  Company  to  forego  all  interest  on  receiring  the  three  notes,  and  to  guarantee  to  give  up  the  bill 
ned  of&  and  the  1000/.  bill  received  on  account  of  the  said  bill.  The  declaration  then  stated  mutual 
promiaea,  and  averred  that  the  Company  had  performed  all  things  on  their  part  to  be  performed,  and 
aad  aiwsya  been  ready  and  willing  to  settle  the  action,  &c.  Breach,  that  the  defendant  did  not  nor 
would  give  the  Company  the  promissory  note  for  500/.  nor  the  said  power  of  sale.  Plea,  that  the 
defendaot  entered  into  die  agreement  jointly  with  M.,  B.,  and  J.,  and  that,  after  breach  of  the  agree- 
ment, bj  an  indenture  made  between  the  nominal  plaintiffs  in  this  action  (one  of  whom  was  the 
public  oiScer  of  the  Company)  of  the  first  part,  the  directors  of  the  Company  of  the  second  part,  the 
defendant,  M.,  B.,  and  J.,  of  the  third  part,  and  T.  of  the  fourth  part,  the  public  officer,  on  behalf 
of  the  Company,  did  remise,  release,  and  for  ever  discharge  the  said  M.,  B.,  and  J.,  of  and  from  the 
■id  Mttaoa,  and  all  actions  and  suits,  causes  of  action,  and  debts  whatsoever,  without  the  consent  of 
the  defendant,  and  thereby  released  the  defendant  from  the  same : — Hdd,  first,  that  the  indenture 
let  oat  in  the  plea  did  not  operate  as  a  release,  but  only  as  a  covenant  not  to  sue. 

Secondly,  that  the  agreement  set  out  in  the  declaration  was  a  binding  engagement  and  not  a  mere 
leeofd,  inaamudi  as  it  would  have  been  broken  if  the  Company  had  proceeded  with  the  original 
ttHkm,  a  new  pefion  having  been  made  a  party  to  the  contract. 

h2 


V, 

Btobabt. 
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1850.  give  them  a  power  to  sell  the  properties  mentioned  in  the 
Hbhdkesoh  securities,  the  Company  to  forego  all  interest  on  receiving 
the  three  notes,  and  to  guarantee  to  give  up  the  bill  sued 
on,  and  the  lOOOZ.  bill  received  on  account  of  the  said  bill. 
The  declaration  then  stated  mutual  promises,  and  averred, 
that,  although  the  Banking  Company  had  performed  all 
things  in  the  said  agreement  on  their  part  to  be  perform- 
ed, and  had  always  been  ready  and  willing  to  settle  the 
said  action,  and  to  forego  all  interest  on  receiving  the  three 
notes,  and  to  guarantee  to  give  up  the  bill  sued  on,  and 
the  lOOOi.  bill  received  on  account  of  the  said  bill,  yet  the 
defendant  did  not  nor  would  give  to  the  Banking  Company 
such  promissory  note  for  500?.,  nor  such  power  of  sale,  &c. 
Pleas,  first,  non  assumpsit.  Secondly,  that  it  was  not 
agreed  between  the  Banking  Company,  W.  Todd,  F.  Todd, 
and  the  defendant,  modo  et  forma.  Lastly,  that  the  defend- 
ant entered  into  the  agreement  and  made  the  said  promises, 
as  one  of  the  owners  of  the  Trindon  Colliery,  jointly  with 
M.  Beverley,  B.  Beverley,  J.  Brooke,  &c.,  then  being  own- 
ers of  the  said  colliery;  that,  after  the  said  breach  of  the 
agreement  in  the  declaration  mentioned,  to  wit,  on  &c., 
by  an  indenture  then  made  between  the  said  G.  Burdis,  J. 
Henderson,  and  J.  Ross,  the  nominal  plaintiffs  in  this  ac- 
tion, of  the  first  part,  E.  Robson,  &c.,  directors  of  the 
Banking  Company,  of  the  second  part,  and  the  defendant, 
the  said  M.  Beverley,  B.  Beverley,  &c.,  of  the  third  part, 
and  W.  Todd  and  F.  Todd  of  the  fourth  part,  the  said  G. 
Burdis,  on  behalf  of  the  said  Banking  Company,  did  re- 
mise, release,  and  for  ever  discharge  the  said  M.  Beverley, 
B.  Beverley,  J.  Brooke,  &c.,  as  owners  of  the  colliery,  or 
partners  of  the  said  Coal  Company,  and  as  drawers,  ac- 
ceptors, and  indorsers  of  the  said  two  bills  of  exchange,  of 
and  from  the  said  action,  and  all  actions  and  suits,  causes 
of  actions,  and  debts  whatsoever;  whereby  the  said  North 
of  England  Banking  Company,  without  the  consent  of  the 
defendant,  released  to  the  said  M.  Beverley,  B.  Beverley, 
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and  J!  Brooke,  &a,  all  causes  of  action,  claim,  and  demand        18^« 
in  respect  of  the  said  promise  in  the  declaration  mention-     Hbrdxbbom 
ed,  and  thereby  released  the  defendant  from  the  same. —      Stobabt. 
Verification.    Replication,  non  est  factum. 

At  the  trial,  before  Patteson,  J.,  at  the  Newcastle  Sum- 
mer Assizes,  1849,  it  was  objected,  on  behalf  of  the  defend- 
ant, that  the  agreement  set  out  in  the  declaration  was  a 
mere  accord  unexecuted,  upon  which  no  action  would  lie. 
It  was  also  objected,  on  behalf  of  the  plaintiffs,  that  the  in- 
denture set  out  in  the  last  plea  was  improperly  pleaded 
as  a  release,  since  it  only  operated  as  a  covenant  not  to 
sue.  The  learned  Judge  directed  a  verdict  for  the  plaintiffs, 
for  643i  15a,  reserving  leave  for  the  defendant  to  move  to 
enter  a  verdict  for  him,  on  the  first,  second,  and  last  issues. 

A  rule  nisi  having  been  obtained  accordingly,  or  to  ar- 
rest the  judgment, 

Martin  and  Hugh  Hill  shewed  cause. — The  plaintiffs 
are  entitled  to  retain  the  verdict.  The  indenture  men- 
tioned in  the  last  plea  did  not  operate  as  a  release,  but 
only  amounts  to  a  covenant  not  to  sue:  SoUy  v.  Forbes  (a). 
The  replication  "non  est  factum"  not  only  puts  in  issue 
the  fact  of  the  execution  of  the  indenture,  but  also  its  legal 
operation :  North  v.  Wakefield  (6).  [ParkCy  B. — The  question 
is,  whether  the  declaration  is  good.]  It  is  conceded  that 
no  action  will  lie  upon  an  accord  unexecuted :  Lynn  v. 
Bruce  (c),  Reniger  v.  Fogossa  (d) ;  but  this  declaration  does 
not  state  that  which  merely  amounts  to  an  accord,  for  the 
Company  are  to  give  up  something  besides  the  action.  An 
accord  is  an  agreement  between  the  parties  to  the  original 
contract,  but  here  the  defendant  was  no  party  to  the  ac- 
tion. This  is  a  new  agreement,  which,  if  carried  out, 
would  prevent  the  Company  from  proceeding  with  the  ac- 

(a)  2  B.  4?  B.  38.  (c)  2  H.  Bl.  317. 

(b)  18  L.  J.,  Q.  B.,  214.  {d)  Plowd.  6. 
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1860.  fion.  The  general  averment  of  performance  by  the  Com- 
Hbbdbeson  pany  of  their  promises  is  good  after  verdict:  Varley  v. 
Stobart.  Manton  (a),  Kemble  v.MiUs  (6).  Mere  forbearance  is  a  suf- 
ficient consideration  to  support  an  agreement.  In  Com. 
Dig.  "Action  upon  the  Case  upon  Assumpsit,"  (B  2,),  in  treat- 
ing of  what  will  be  a  good  consideration,  it  is  said,  "So  in 
consideration  of  surceasing  his  suit,  for  that  is  a  benefit  to 
the  defendant,  and  a  prejudice  to  the  plaintiff,  though  the 
action  is  not  discharged."'  This  is  tantamount  to  an  agree- 
ment by  the  Company  to  forbear  their  suit,  which  they 
have  done  on  the  faith  of  the  defendant  being  a  party  to 
the  agreement.  The  other  debtors  signed  the  agreement 
as  well  as  the  defendant,  and  it  would  be  a  fraud  on  them, 
if  he  were  not  bound  by  it.  Good  v.  Cheesman  (c)  shews 
that  an  accord  with  mutual  promises  is  binding,  though 
unexecuted.  In  Wilkinson  v.  Byers  (d)  it  was  held,  that 
the  payment  by  the  defendant  of  an  agreed  sum,  in  dis- 
charge of  an  action  for  an  unliquidated  demand,  was  a 
good  consideration  for  a  promise  by  the  plaintiff  to  stay 
proceedings  and  pay  his  own  costs;  and  LitUedaley  J.,  ex- 
pressed an  opinion  that  such  an  agreement  would  be  bind- 
ing, even  in  the  case  of  a  liquidated  demand,  on  the  autho- 
rity of  Reynolds  v.  Pinlwive  (e).  [Parke,  B. — That  was  in 
effect  an  accord  executed.]  This  is  not  like  the  cases  of 
TattersaU  v.  Parkinson  (/),  and  Dotvnv,  Hatcher  (g),  where 
the  defence  set  up  was  the  payment  of  a  less  sum  in  sa- 
tisfaction of  a  greater,  but  it  comes  within  the  principle  of 
the  decision  in  Sibree  v.  Tripp  (h),  [They  also  referred  to 
Smith  V.  Holmes  (i).] 

Knowles  and  Unthank,  in  support  of  the  rule. — This 


(a)  9  Bing.  363.  (/)  16  M.  <fe  W.  762. 

{b)  1  M.  &  G.  767.  (^)  10  A.  &  E.  121. 

(c)  2  B.  &  Ad.  328.  (h)  16  M.  &  W.  23. 

(d)  lA.t  E.  106.  (t)  10  Jur.  862. 

(e)  Cro.  Eliz.  429. 


V, 

Stobaxt. 
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agreement  is  a  mere  accord,  and  had  no  effect  in  putting        i860, 
an  end  to  the  original  action.     Good  v.  Cheesman  proceed-    HxuDSBsoir 
ed  on  the  ground  that  the  agreement  amounted  to  a  va- 
lid new  contract  between  the  other  creditors  and  the 
debtor,  capable  of  being  immediately  enforced.    The  test 
in  these  cases  is,  whether  the  parties  intended  to  accept 
the  agreement  as  a  satisfaction,  or  the  performance  of  it. 
This  declaration  in  terms  alleges  a  performance,  but  is 
accompanied  with  language  which  shews  that  the  agree- 
ment has  not  been  performed;  for  it  is  averred  that  the 
Company  were  "  ready  and  willing  to  settle  the  action," 
&c.     It  is  plain,  therefore,  that  the  parties  did  not  rely 
upon  the  agreement,  but  upon  the  performance  of  it;  and 
that  distinguishes  this  case  from  those  cited,  and  brings  it 
within  the  rule,  that  an  accord  unexecuted  is  no  satisfac- 
tion: Carter  v.  WormoM(a),    This  agreement  could  not 
have  been  pleaded  in  bar  of  the  original  action,  if  it  had 
been  proceeded  with:  Flockton  v.  HaU(b),  Bayley  v.  SUh 
man  (c).     [Parke,  B. — There  is  a  new  party  to  the  agree- 
ment; it  is  as  if  the  Company  had  said  to  the  defendant, 
"  If  you  will  become  a  party,  and  pay  us  500t,  we  will  agree 
to  stay  proceedings  in  the  action."]    Ford  v.  Beech  (d)  de- 
cided that  there  can  be  no  suspension  of  a  right  of  action. 
— ^The  indenture  mentioned  in  the  last  plea  is,  both  in 
terms  and  effect,  a  release.     [Parke,  B. — The  instrument 
must  be  construed  in  some  way,  so  as  to  give  a  right  of  ac- 
tion on  the  agreement.]     Suppose  the  Company  had  again 
sued  on  the  original  bill,  and  the  defendant  had  pleaded 
the  indenture  of  release,  how  could  the  Court  see,  on  the 
face  of  the  deed,  that  it  was  only  a  covenant  not  to  sue? 
[Parke,  B. — Every  deed  must  be  construed  with  reference 
to  the  subject-matter.    We  cannot  tell  to  what  extent  the 
instrument  is  to  operate,  until  we  see  the  agreement,  and 


(a)  1  Exch.  81.  (c)  3  Bing.  N.  0.  915. 

(b)  19  L.  J.,  Q.  B.,  1.  {d)  11  A.  &  E.  852. 
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1850. 


Hbhdkbsos 

V. 

Stobabt. 


then  we  must  construe  it,  though  In  fonn  a  release,  as  a 
covenant  not  to  sue,  in  order  to  give  effect  to  the  agree- 
ment.] 

Parke,  B. — ^The  rule  must  be  discharged.  We  are  satis- 
fied that  this  is  an  agreement  which  would  have  been 
broken  if  the  Company  had  gone  on  with  the  original  ac- 
tion; for,  a  new  person  being  made  a  party  to  the  contract, 
it  becomes  a  binding  engagement,  and  not  a  mere  accord. 
With  respect  to  the  point  as  to  the  release,  we  have  al- 
ready disposed  of  it.  The  indenture  must  be  construed  as 
a  covenant  not  to  sue  upon  any  other  document  than  the 
agreement  set  out  in  the  declaration,  and  consequently 
cannot  be  pleaded  as  a  release,  though  it  is  so  in  terms. 

Alderson,  B.,  Rolfb,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 


Feb.  11. 


Jones  and  Others,  Executors  of  D.  Jones,  v.  Joseph 

Hughes  and  John  Evans. 


Ai 


A  pariah  vestry  XX.SSXJMPSIT  OH  a  promissory  note  made  by  the  defend- 
to  W^I^  ants,  dated  the  1st  of  May,  1830,  for  payment  to  the  plain- 
ney  for  the  pur-  ^jjf'g  tcstator,  David  Jones,  or  bearer,  on  demand,  of  185t 

poae  of  bmldiiig 

almahooaea,  the  and  interest — Plea,  the  Statute  of  Limitations, 
mo^adraiwed       -^t  the  trial,  before  WightmaUy  J.,  at  the  Liverpool  Sum- 
ijo^ihe^^  mer  Assizes,  1849,  it  appeared  that  in  January,  1830,  at 
rity  of  a  promia-  a  vcstry  meeting  of  the  parish  of  Llanrhos,  in  the  county  of 

aory  note  pay- 
able to  him,  or    Carnarvon,  it  was  resolved  that  twelve  almshouses  be  built 

mand^'^th  ki-   ^7  ^^  parish,  and  that  the  churchwardens  and  overseers 

terest,  and 

signed  by  the  defendants  thus : — **  J.  H.,  churchwarden,  J.  E.,  oyeaeer,  or  oihenfor  ike  time  being.*' 
Tie  interest  had  been  regularly  paid  by  the  overseers  for  the  time  being  up  to  1847,  but  the  defend- 
ants had  never  paid  the  mterest,  or  in  express  terms  authorised  the  parish  officers  to  pay  it  for  them. 
The  defendants  having  pleaded  the  Statute  of  Limitations  to  an  action  on  the  note — ffefd,  that  it 
was  a  question  for  the  jury,  whether,  by  the  form  of  the  note,  the  defendants  had  not  constituted  the 
parish  officers  for  the  time  being  their  agents  for  the  payment  of  interest,  so  as  to  take  the  case  out 
of  the  statute. 


"John  Evans,  1  "^ 

W.  Evans,  X  his  mark./ 
"  Witness — J  Jonbs. 


<( 


"  Or  others 
for  the 
time 
being. 


f» 


Interest  on  this  note  had  been  regularly  paid  by  the 
overseers  for  the  time  being,  up  to  1847,  and  by  them  de- 
bited to  the  parish.  The  defendants  had  never  paid  any 
interest  on  the  note,  nor  in  express  terms  authorised  the 
parish  officers  to  pay  it  for  them.  Under  these  circum- 
stances the  learned  Judge  told  the  jury,  that  the  defend- 
ants were  entitled  to  a  verdict,  if  the  pajrment  was  made 
without  their  knowledge  or  authority.  A  verdict  having 
been  found  for  the  defendants, 

WcUsofiy  in  last  Michaelmas  Term,  obtained  a  rule  nisi  to 
set  aside  the  verdict  and  for  a  new  trial,  on  the  ground  of 
misdirection,  against  which 

Martin  and  Cowling  now  shewed  cause. — Under  the 
9  G^.  4,  c.  14,  s.  1,  in  order  to  take  a  case  out  of  the  Sta- 
tute of  Limitations,  the  payment  must  be  of  such  a  nature 
as  to  amount  to  an  admission  of  an  existing  debt.  \Here 
the  question  was  left  to  the  jury,  who  found  that  the  in- 
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should  raise  the^  funds  for  that  purpose  by  loan.    The  1850. 

plaintiff's  testator,  D.  Jones,  advanced  some  of  the  money  jom 

upon  the  security  of  the  following  promissory  note  signed  g^*" 
by  the  defendants,  then  being  two  of  the  parish  officers. 

"  Llanrhos,  1st  May,  1830. 
"  «f  185. — ^We  promise  to  pay  to  David  Jones  or  bearer, 
on  demand,  the  sum  of  One  hundred  and  eighty-five  pounds, 
▼ith  interest  thereon  from  the  first  day  of  May,  1830,  at 
the  rate  of  51.  per  centum  per  annum,  for  value  received, 
to  build  twelve  almshouses  at  Towyn. 

'^  Joseph  Hughes,! 

«  K  RoBEBTS,       /  Churchwardens. 


106  EXCHEQUEB  BEP0BT8. 

1850.  terest  was  paid  without  the  knowledge  or  authority  of  the 
defendants.  [Parke,  B. — The  case  of  Rew  v.  Pettet  (a)  is 
in  point.]  There  LitUedale,  J.,  says,  "  It  was  a  ques- 
tion for  the  jury,  whether  the  defendants  had  adopted 
the  payment  of  the  interest  as  made  on  their  behalf" 
[Parke,  B. — Here  a  jury  might  infer,  from  the  very  form 
of  the  note,  that  the  defendants  constituted  the  church- 
wardens and  overseers  for  the  time  being  their  agents  for 
the  purpose  of  paying  the  interest.]  Rew  v.  Pettet  pro- 
ceeded on  the  ground,  that  there  were  other  collateral 
facts  showing  that  the  defendants  recognised  the  parish 
as  their  agents.  [Parke,  B. — Here  there  was  certainly 
evidence  for  the  jury,  though  it  might  be  explained,  and 
the  learned  Judge  ought  not  to  have  withdrawn  from  the 
consideration  of  the  jury  the  form  of  the  note.] 

Watsan  appeared  in  support  of  the  rule,  but  was  not 
called  upon. 

Pee  Curiam  (6). — The  rule  must  be  absolute. 

{a)  1  A.  &  E.  196. 
{h)  Parke,  B.,  Alderaoii,  B.  Rolfe,  B.,  and  Piatt,  B. 
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1860. 

Dob.  d  Bailey  and  Others  v,  Sloogett.  Feb.  12. 

JjiJECTMENT  for  certain  premises  situate  in  the  bo-  A  testator  de- 
rough  of  Plymouth.  ^«  i  give  to 

At  the  trial,  before  Cresswdly  J.,  at  the  Devonshire  Sum-  5^^  g  1,^, 
mer  Assizes,  1849,  it  appeared  that  the  lessors  of  the  plain-  ^«*"»  executors, 

and  administra* 

tiff  were  the  children  of  Charles  Bailey,  William  Bailey,  tors  for  ever, 

and  John  BaUey,  mentioned  in  the  will  of  Charles  White,  house  in  Ta?^ 

and  they  claimed  the  premises  in  question,  being  No.  3,  No!*l*^T^e 

Tavistock-street,  in  the  borough  of  Plymouth,  as  devisees  borough  of  Piy- 

under  that  will,  the  material  part  of  which  is  as  follows: —  give  to  s.  that 

dwelb'ng-house 
and  garden 

"  I  also  give,  devise,  and  bequeath  to  my  grand-daughter  the  above-nam- 
Ann  Elliott  Sawday,  her  heirs,  executors,  and  administra-  hJ,^*^^in 
tors  for  ever,  all  that  dwelling-house  situated  and  being  the  occupation 

°  °    of  C.     I  also 

in  Tavistock-street,  No.  3,  in  the  borough  of  Plymouth,  in  give  to  s.  that 
the  occupation  of  Mr.  Q.  Verrecombe,  baker.     I  also  give,  house  and  gw- 
devise,  and  bequeath  to  my  grand-daughter  Ann  Elliott  Ywk^J^t^"" 
Sawday  all  that  dwelling-house  and  garden  situate  and  No.  so,  the 
being  behind  the  above-named  dwelling  house.  No.  3,  Ta-  premises  are  in 
Tistock-street,  now  in  the  occupation  of  Mr.  John  Cornish,  pi^ou*^  dur- 
eztending  into  Saltash-street     I  also  give,  devise,  and  be-  iJf  .^^  J^^v'^j 
queath  to  my  grand-daughter  Ann  Elliott  Sawday  all  that  S.  marry  and 
other  dwelling-house  and  garden  situate  and  being  in  then,  after  her 
York-street,  No.  30,  the  whole  of  which  premises  are  in  the  fo^i^ndT 
borough  of  Plymouth,  during  her  natural  life;  but  should  ^^^^»  to  de- 
the  said  Ann  Elliott  Sawday  marry  and  have  children  law-  children ;  hut 
fully  begotten,  then,  after  her  decease,  the  before- mention-  without  issue, 
ed  houses  to  descend  to  her  children,  and  to  be  by  them  ^^^  .^®  f^? 

'  •'  premises  to  be- 

equally  divided;  but  should  the  said  Ann  Elliott  Sawday  come  the  joint 

,.         .  ,  .  1  1  •  ■■  •  1  1       property  of  the 

die  without  issue,  then  the  said  premises  to  become  the  children  of  B. 
joint  property  of  the  children  of  Charles  Bailey,  shoemaker,  ^ided  il^^'cs"^ 

without  issue, 
the  sum  of  1002. 
to  J.,  to  be  paid  to  him  out  of  the  before-mentioned  premises:" — ffdd,  that  S.  took  an  estate  in  fee 
BBple  in  the  fint-mentioned  house;  and  therefore,  upon  her  death  without  issue,  the  children  of  B. 
were  entitled  only  to  the  two  other  houses. 
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1850.  Stonehouse,  of  William  Bailey,  shoemaker,  Plymouth,  and 
of  John  Bailey,  tailor,  of  Walkhampton,  all  of  the  county 
of  Devon,  and  to  be  by  them  equally  divided.  I  also  give, 
devise,  and  bequeath,  provided  the  said  Ann  Elliott  Saw- 
day  dies  without  issue,  the  sum  of  lOOZ.,  lawful  money  of 
Great  Britain,  to  Nicholas  James,  of  the  borough  of  Ply- 
mouth, to  be  paid  to  him  out  of  the  before-mentioned  pre- 
mises/' 

It  was  admitted,  that  all  the  premises  mentioned  in  the 
will  were  in  the  borough  of  Plymouth,  and  that  Ann 
Elliott  Sawdayhad  died  without  issue;  but  it  was  objected, 
on  the  part  of  the  defendant,  that  the  plaintiff  could  not 
recover,  inasmuch  as  Ann  Elliott  Sawday  took  an  estate 
in  fee  in  the  premises  No.  3,  Tavistock-street  The  learn- 
ed Judge  directed  a  verdict  for  the  plaintiff,  reserving  leave 
for  the  defendant  to  move  to  enter  a  nonsuit. 

A  rule  nisi  having  been  obtained  accordingly, 

Oreenwood  snid  Montague  Smith  shewed  cause. — The  in- 
tention of  the  testator,  to  be  collected  from  the  whole 
will,  is,  that,  in  the  event  of  the  death  of  Ann  Elliott  Saw- 
day  without  issue,  the  children  of  the  Baileys  should  take 
all  the  premises  described  as  *'  in  the  borough  of  Ply- 
mouth." The  first  devise  did  not  create  an  estate  in  fee 
in  the  premises  No.  3,  Tavistock-street,  for  the  testator  uses 
the  words  "heirs,  executors,  and  administrators."  Then, 
in  the  subsequent  part  of  the  will  there  is  a  gift  to  the 
children  of  Ann  Elliott  Sawday,  which  would  create  an 
estate  tail,  and  a  limitation  over  in  default  of  issue;  there- 
fore, the  two  parts  of  the  will  being  repugnant,  the  former 
must  be  rejected,  and  the  latter  stand.  The  words  "  the 
whole  of  which  premises  are  in  the  borough  of  Plymouth," 
may  be  read  in  a  parenthesis.  The  terras  "  before -men- 
tioned houses"  and  "  the  said  premises"  refer  to  the 
whole.     [Parke,  B. — ^Prima  facie  they  would;  but  the  tes- 
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tator  in  the  fonner  part  of  the  will  has  absolutely  disposed  ^  1850. 
in  fee  of  the  house  No.  3,  Tavistock-street;  and  then  he 
goes  on  to  bequeath  the  other  pi*emises  for  life;  that  must 
mean  those  which  remain  to  be  disposed  of]  The  testa- 
tor's meaning  is  explained  by  the  last  clause  of  the  will,  by 
vhich  the  1002.  is  charged  on  all  ''  the  before-mentioned 
premises.'' 

Crowder^  Rowe,  and  J.  H,  Palmer  appeared  in  support 
of  the  rule,  but  were  not  called  upon. 

Pa&kb,  B. — I  am  of  opinion,  that,  upon  the  true  con- 
struction of  this  will,  the  testator  first  makes  an  absolute 
and  entire  devise  of  the  fee  simple  in  the  dwelling-house 
No.  3,  Tavistock-street  He  then  devises  the  two  other 
dwelling-houses  for  life;  but,  if  the  tenant  for  life  should 
marry  and  have  children,  "  the  before-mentioned  houses" 
are  to  descend  to  her  children;  but,  in  case  the  tenant  for 
life  should  die  without  issue,  there  is  a  gift  over  to  the 
lessors  of  the  plaintiff.  That  must  mean  that  he  devises  to 
them  the  before-mentioned  houses  which  he  has  not  dis- 
posed of  before.  It  is  true  that  the  use  of  the  word  "  but" 
is  not  perfectly  accurate;  we  cannot,  however,  intend 
that,  by  using  that  particular  expression,  he  meant  to  cut 
down  the  fee.  With  respect  to  the  last  clause,  I  feel  no 
doubt  that  the  1002.  is  only  charged  upon  that  estate  which 
he  has  given  over. 

Aldsbson,  R — I  am  of  the  same  opinion.  It  is  perfectly 
plain  what  the  testator  meant.  He  first  gives  one  house, 
which  he  describes  as  being  in  the  borough  of  Plymouth. 
He  then  gives  another  house,  which  he  does  not  describe 
as  being  in  the  borough  of  Plymouth;  and  he  then  gives 
a  third  house,  saying,  "  the  whole  of  which  premises  are 
in  the  borough  of  Plymouth."  Consequently,  by  thus  de- 
scribing something  which  he  has  not  described  before,  he 
means  the  two  latter  houses  (for  the  first  has  been  already 
described),  and  those  premises  so  described  he  devises  for 
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1850. 


V. 
SLOOOBfT. 


life,  and  if  the  tenant  for  life  marries  and  has  children, 
they  are  to  be  divided  amongst  the  children,  but  if  the  te- 
nant for  life  dies  without  issue,  they  are  to  go  to  the  lessors 
of  the  plaintiff,  subject  to  a  charge  of  1001  Such  a  con- 
struction gives  full  effect  to  every  word  in  the  wilL 


RoLFE,  B.,  and  Platt,  B.,  concurred. 


Rule  absolute. 


Feb.  12. 


Ai 


Spotswood  v.  Barrow  and  Another. 


plaintiff  from 
the  defendant's 
service  as  a 
traveller  and 
salesman,  the 
defendants 
pleaded  that 


the  lawful  and 
reasonable  com 
niands  of  the 


To  an  action  for  xjlSSUMPSIT  for  the  wrongful  discharge  of  the  plaintiff 
chi^^^Uie      ^^^^  ^^  service  of  the  defendants,  as  a  traveller  and  sales- 
man, before  the  expiration  of  the  period  of  his  engage- 
ment. 

Plea,  that  whilst  the  plaintiff  continued  in  such  employ, 

to  wit,  on  &c.,  and  on  divers  other  days  and  times,  &c.,  he 

Ae  plaintiff  re-    misbehaved  and  misconducted  himself  in  this,  to  wit,  that 

fused  to  obey 

he  wilfully,  wrongfully,  and  improperly  refused  to  obey 
the  just,  lawful,  and  reasonable  commands  of  the  defend- 
defendanto  \jTith  g^^^g  Yr\\}i  reference  to  the  plaintiff's  conduct  and  proceed- 

reference  to  the  '  *  * 

plaintiff 's  con-  ings  in  the  said  employ,  and  the  business  thereof;  and 

ceilings  in  the  that  the  plaintiff,  during  the  time  aforesaid,  received  from 

and^tAe  divers  Customers  of  the  defendants  divers  monies  of  and 

plaintiff  re-  f^j.  i\^q  defendants,  and  did  not  nor  would  account  for  or 

ceived  from  \ 

divers  custom-  remit  the  said  monies  to  the  defendants  within  reasonable 

fendants  divers  times  in  that  behalf,  but  then  neglected  and  refused  so 

he^  wT0Mfo%  *^  ^^>  ^^^  improperly  and  wrongfully,  and  contrary  to  the 

appropriated  to  exprcss  and  lawful  and  reasonable  commands  of  the  de- 

his  own  use;  *  ,  , 

wherefore  the     fendauts  in  this  behalf,  kept  and  detained  the  said  monies 
by  reason  of      from  the  defendants  for  long  and  unreasonable  spaces  of 

the  premises 
refuse  to  con- 
tinue the  plaintiff  in  their  employ,  and  therefore  discharged  him.  Replication,  de  injurift.  At  the 
trial,  it  was  proved  that  the  plaintiff  had  misappropriated  the  defendants'  monies,  but  the  fact  of  such 
misappropriation  was  not  known  to  the  defendants  until  after  they  had  discharged  the  plaintiff: — 
Held,  that,  the  defendants  having  justifiable  cause  for  discharging  the  plaintiff,  the  learned  Judge  was 
wrong  in  leaving  it  to  the  jury  to  say  whether  they  discharged  him  for  that  cause,  for  that  their  mo- 
tive and  intention  was  not  in  issue  under  the  replication  de  injuriA. 


Babbow. 
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time,  without  any  just  cause  or  excuse  in  that  behalf;  and        1850. 
also  wrongfully  and  unjustly  appropriated  a  part  of  the     gporswooD 
said  monies  to  his  own  use,  without  the  consent  and      _    v, 
ftgainst  the  will  of  the  defendants.    Wherefore  the  defend- 
ants afterwards,  to  wit,  at  the  said  time  in  the  declaration 
in  that  behalf  mentioned,  did  by  reason  of  the  said  premises 
in  this  plea  aforesaid,  refuse  to  continue  the  plaintiff  in 
their  said  employ,  or  to  suffer  or  permit  the  plaintiff  to 
travel  or  act  as  a  salesman  of  and  for  the  defendants,  or 
in  any  other  manner  in  their  said  employ,  as  by  the  plain- 
tiff in  the  said  declaration  in  that  behalf  alleged;  and  the 
defendants  then  therefore  discharged  the  plaintiff  from 
their  employ,  as  they  the  defendants  lawfully  might  for 
the  cause  aforesaid. — ^Verification. 

Replication,  de  injuria 

At  the  trial,  before  Wighiman,  J.,  at  the  Liverpool  Sum- 
mer Assizes,  1849,  it  appeared  that,  in  March,  1846,  the 
defendants  agreed  to  employ  the  plaintiff  as  a  traveller 
and  salesman  for  one  year,  at  a  salary  of  200Z.  The  plain- 
tiff accordingly  entered  the  defendants'  service  in  that 
capacity,  and  continued  therein  until  August,  1846,  when 
tiie  defendants  discharged  him.  On  the  part  of  the  defend- 
ants, it  was  proved  that  the  plaintiff  had  wrongfully  appro- 
priated certain  monies  which  he  had  received  for  the  de- 
fendants' use;  but  it  appeared,  on  cross-examination,  that 
the  fact  of  the  misappropriation  did  not  come  to  the  de- 
fendants' knowledge  until  after  they  had  discharged  the 
plaintiff.  The  learned  Judge  asked  the  jury  whether  the 
misconduct  proved  was  the  cause  of  the  dismissal;  and 
ihe  jury  having  replied  in  the  negative,  a  verdict  was  found 
for  the  plaintiff  for  802. 

Wtlkins,  Seijt,  in  the  following  term  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection;  against 
which 

Knowles  now  shewed  cause. — A  master  cannot  justify 
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1860.  the  discharge  of  a  servant  on  account  of  misconduct  un- 
Spotswood  known  to  him  at  the  time  of  dismissal.  The  law  is  thus 
Bauow.  stated  in  Cussons  v.  Skinner  (a) :  "  Where  there  has  been 
disobedience  or  an  act  of  misconduct  by  a  servant,  known 
to  the  master  at  the  time  he  discharges  him,  although  the 
master  does  not  mention  that  as  the  precise  ground  of  dis- 
charge, he  may  afterwards,  by  shewing  that  the  fact  ex- 
isted, and  that  he  knew  it,  justify  such  discharge;  but 
semble,  that  it  is  otherwise  where  the  act  of  misconduct  was 
not  known  to  the  master  at  the  time  of  the  discharge,  as 
it  could  not  then  be  the  cause  of  it."  This  case  is  distin- 
guishable from  Ridgway  v.  The  Hungerford  Market  Com- 
pany (b),  for  there  the  question  was  not  raised  by  the 
pleadings.  Here  the  effect  of  the  replication  de  injuria 
is  to  put  in  issue  the  virtute  cujus,  and  consequently  the 
direction  of  the  learned  Judge  was  right  In  Lucas  v. 
NockeUs  (c),  Bayley,  J.,  says,  "  Where  a  virtute  cujus  is  a 
mere  inference  of  law  drawn  from  premises  previously 
stated,  I  agree  it  cannot  be  traversed;  but  where  it  is  not 
a  legal  result,  but  a  pure  question  of  fact,  I  believe  all  the 
authorities  are  that  it  may  be  traversed."  Here  the  vir- 
tute cujus  involves  matter  of  fact,  namely,  the  motive 
and  knowledge  of  the  defendants.  [Parke,  B. — Oakes  v. 
Wood(d)  decided,  that  the  motive  and  intention  with  which 
an  authority  given  by  law  is  exercised  cannot  be  inquired 
into  under  the  general  replication  de  injuria.  If  this  plea 
had  alleged  that  the  defendants  had  notice  of  the  plain- 
tiflF's  misconduct,  wherefore  they  discharged  him,  your  ar- 
gument might  apply.  Alderson,  B. — It  is  clearly  settled 
since  that  case,  that  the  motive  is  not  in  issue.] 

WiUcins,  Serjt,  and  Atherton  appeared  to  support  the 
rule,  but  were  not  called  upon. 

Parke,  B. — The  replication  only  involved  the  fact  of 

(a)  11  M.  t  W.  161.  (e)  10  Bing.  193. 

(h)  3  A.  &  E.  171.  ((Q  2  M.  <fe  W.  791. 
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misconduct;  therefore  the  learned  Judge  was  wrong  in         I850. 
leaving  to  the  jury  what  the  motive  of  the  defendants  was.     spotswood 
Oakes  V.  Wood   decided  that  the  defendant's  motive  or      «  •• 

Barkow. 
intention  is  immaterial,  if  the  law  justifies  him  in  doing 

what  he  has  done. 

Aldebsok,  R — All  that  is  in  issue  is,  whether  the  de- 
fendants had  a  justifiable  cause  for  doing  the  act  com- 
plained of. 

RoLFB,  R — ^The  subject  may  be  illustrated  by  what  was 
said  in  Doe  d.  DanieJl  v.  Woodruffe  (a),  viz.  "  Where  a 
party  having  a  right  of  entry,  enters,  it  is  not  competent 
for  him  to  repudiate  any  rights  he  may  possess,  and  to 
say  he  has  entered  as  a  trespasser,  or  by  some  other  than 
his  real  title.  As  soon  as  he  has  entered  he  is  possessed, 
whether  he  will  or  no,  by  virtue  of  every  title  which  he 
had  in  him,  and  which  he  could  assert  by  entry."  Little- 
ton, sect.  695,  is  there  referred  to;  and  that  old  authority 
seems  to  me  to  be  founded  on  very  good  sense. 

Platt,  B.,  concurred. 

Rule  absolute. 

(a)  10  M.  <fe  W.  608, 
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The  North  Western  Railway  Company  v,  M'Michael. 
The  Birkenhead,  Lancashire,  and  Cheshire  Junction 

Railway  Company  v.  PiLCHER(a). 

To  an  action  for  J-  HE  first  of  these  cases  was  an  action  of  debt.  The 
i^^^t^d^^  first  count  of  the  declaration  stated,  that  the  defendant 
fendant pleaded    jg  ^j^g  holder  of  divcrs,  to  wit,  ten  shares,  in  the  said  Com- 

that  the  Com- 
pany, in  pur-      pany,  and  is  indebted  to  the  plaintifis  in  a  large  sum  of 

defendant's  ap-    money,  to  wit,  11 2t  lO*.,  in  respect  of  divers,  to  wit,  six 

S  At^'l^to  ^^^^^  ^^  ^^^^  "^^  *^^  ^^^  shares,  to  wit,  a  certain  call  of 
him  as  the  on-    H  IQ^.  on  each  of  the  said  shares,  a  certain  other  call,  &c. 

ginal  holder  .         i       i 

thereof,  and  en-  (stating  them);  whereby  an  action  hath  accrued  to  the 
in  the  register  plaintiffs  by  virtue  of  the  "  Companies  Clauses  Consoli- 
of  shareholders    ^^ion  Act,  1845,"  and  the  "  North  Western  Railway  Act, 

as  the  propne-  '  '  •'  ' 

tor  thereof,        J  846,"  to  demand  from  the  defendant  the  said  sum. 

and  so  the  de- 
fendant be-  The  second  count  was  for  interest,  and  money  due  on 

came  and  still  .Lit 

is  the  original     ^^  account  stated. 

holder  of  the  pj^g^  ^q  ^j^^  gps^  count.— That,  before  the  making  of  any 

■hares  by  con-  ^  '  ^  . 

tract  with  the  of  the  calls  in  the  declaration  mentioned,  to  wit,  on  &;c., 

not  otherwise;  the  defendant  applied  to  the   Company  to  become  the 

(S^'were****  holder  of  ten  shares  in  the  Company;  and  the  Company 

granted  to  him,  then,  to  wit,  on  &c.,  in  pursuance  of  the  defendant's  ap- 

and  his  name  ^     \  ,  ^  ^        * 

entered  as  plication,  granted  the  shares  in  the  declaration  mentioned, 

also  at  the  re-  to  him,  as  the  Original  and  first  holder  thereof,  and  then 

ofn«^^°tS  entered  his  name  in  the  register  of  shareholders  in  the 

calls,  the  de-  Company  as  the  proprietor  of  the   said   shares ;  and  so 

fiBndant  was 

an  in&nt;  that   the  defendant  then  became  and  still  is  the  original  and 

he  never  rati- 
fied or  con- 
firmed the  siud  application,  grant,  entry,  and  proprietonhip,  but  the  same  have  hitherto  remained 
wholly  unratified  and  unconfirmed;  that  he  has  not  at  any  time  derived  any  profit,  benefit 
or  advantage  whatsoever  fi'om  the  shares  or  by  reason  of  his  being  the  proprietor  thereof,  and  such 
proprietorship  has  always  been  wholly  unprofitable  and  useless  to  the  defendant : — Held,  on  general 
demurrer,  that  the  plea  was  bad  for  wont  of  an  averment  that  the  defendant  had  repudiated  the  con- 
tract, or,  at  least,  that  he  continued  a  minor. 

SembUf  that  an  infiint,  even  in  the  case  of  a  lease  which  is  disadvantageous  to  him,  cannot  protect 
himself  if  he  has  taken  possession  and  has  not  disclaimed ;  at  all  events,  unless  he  still  continues  a 
minor. 

(a)  These  and  the  next  following      early  on  account  of  their  general 
case  were  decided  on  the  11th  of      importance, 
January,  1851,  but  are  published 
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first  holder  of  the  shares  in  the  declaration  mentioned,  by        ^3^' 
contract  with  the  Company,  to  wit,  in  manner  aforesaid,    Noeth  Wsst- 
and  not  otherwise;   and   the   proprietorship  of  the  said      "^JJItCo!^ 
shares,  acquired  as  in  this  plea  aforesaid,  is  the  same  pro-    n^n*' 
prietorship  of  the  said  shares  in  the  declaration  men-    Bisuvhxad 
tioned.     That,  when  the  defendant  applied  as  aforesaid,   ^J^^*"*"* 
and  when  the  shares  in  the  declaration  mentioned  were      Jwonov 
granted  to  him  and  his  name  entered  as  aforesaid,  and  v. 

also  at  the  respective  times  of  the  making  of  the  calls  in  the  *** 

first  count  mentioned,  the  defendant  was  an  infant  within 
the  age  of  twenty-one  years,  to  wit,  of  the  age  of  twenty 
yeara  That  the  defendant  has  never  ratified  or  confirmed 
the  said  application,  grant,  entry,  and  proprietorship,  or 
any  or  either  of  them,  but  the  same  have,  and  each  and 
every  of  them  hath  hitherto  always  remained,  wholly  un- 
ratified and  unconfirmed.  That  the  defendant  has  not  at 
any  time  derived  any  profit,  benefit,  or  advantage  what- 
soever from  the  said  shares  or  by  reason  of  his  being  pro- 
prietor thereof,  and  such  proprietorship  has  always  been 
wholly  unprofitable  and  useless  to  the  defendant — Veri- 
fication. 
There  was  a  similar  plea  to  the  second  count 
General  demurrer  to  both  pleas,  and  joinder  therein. 

WilieSy  in  support  of  the  demurrer  (a). — ^The  fact  of  the 
defendant  being  an  infant  at  the  time  when  the  shares  were 
allotted  to  him,  and  also  at  the  time  of  making  the  calls, 
affords  no  answer  to  the  action.  The  plea  does  not  state 
any  refusal  or  renunciation  of  the  shares.  If  this  is  to  be 
treated  simply  as  an  action  on  a  contract  between  the 
Company  and  the  infant,  it  may  be  conceded  that  the 
plea  is  good ;  but  if,  on  the  other  hand,  it  is  assimilated 
to  the  case  of  a  purchase  by  an  infant  of  an  estate  in  re- 
spect of  which  rent  is  to  be  paid,  the  plea  is  bad.    It  is 

(a)  The  case  was  argued  November  20,  1850. 
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North  Wkst- 
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way Co. 

V. 
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bulkskhiad^ 
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V, 
PiLCHSB. 


submitted  that  the  case  must  be  decided  by  analogy  to 
the  latter.  An  infant  has  clearly  a  capacity  to  purchase : 
Co.  Litt.  2.  b.  The  8  &  9  Vict.  c.  16,  s.  79,  also  contem- 
plates the  case  of  an  infant  shareholder.  The  purchase  of 
shares  is  an  engagement  by  the  infant  to  take  the  pro- 
perty purchased,  which,  by  Act  of  Parliament,  is  subject 
to  the  contingency  of  the  Company  calling  for  payment  by 
instalments,  the  infant  having  the  option,  at  any  time  be- 
fore action  brought,  to  renounce  the  benefit  and  so  get 
rid  of  the  burthen.  The  legislature  has  attached  to  these 
shares  certain  incidents,  which  render  them  analogous  to 
chattels  real;  and  if  an  infant  takes  a  lease,  though  at  an 
extravagant  rent,  he  is  bound  to  pay  it  unless  he  renounce, 
for  he  has  the  remedy  in  his  own  hands.  Ketseys  case  (a) 
was  an  action  upon  a  lease  for  arrears  of  rent,  to  which 
the  defendant  pleaded  infancy ;  and  "  the  sole  question 
was,  whether  a  lease  made  to  an  infant  is  void.  And  it 
was  objected,  that  it  should  be  void,  because  it  might  be 
prejudicial  to  him,  who  had  not  sufficient  discretion  for 
the  managing  of  the  land,  and  the  rent  may  be  greater 
than  the  value  of  the  land.  But  the  Court  held  it  to  be 
voidable  only  at  his  election ;  for  if  it  were  for  his  benefit, 
it  shall  be  no  ways  void;  but  the  infant,  at  his  election, 
may  make  it  void  by  refusing  and  waiving  the  land  before 
the  rent-day  comes;  for  then  no  action  of  debt  will  lie 
against  him.  But,  in  the  principal  case,  it  was  not  shewn 
that  the  rent  was  of  greater  value,  and  the  defendant  was 
of  full  age  before  the  rent-day  came;  therefore  it  was  ad- 
judged for  the  plaintiff."  In  the  report  of  the  same  case, 
in  Brownlow,  120,  it  is  said,  "  If  more  rent  be  reserved 
than  the  value  of  the  land,  he  ought  to  have  set  forth, 
that  it  might  have  appeared  to  the  Court,  which  is  not 
done;  for  then  clearly  he  should  not  have  been  bound, 
for  there  had  been  no  profit  to  the  infant,  as  RusselVs  case 


(a)  Gro.  Jac.  320. 
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is,  5  Rep.  27."    In  Kirton  v.  ElioU  (a),  it  was  said  hy  Hatighr        1650, 
ton,  J. — "  If  a  lease  be  made  of  an  acre  of  land  to  an  in-   xoeth'wmt- 
fimt,  rendering  a  100/.  rent  by  the  year,  and  he  doth  oc-      '*"  ^^^^ 

WAT  Co. 

cup7  and  enjoy  this,  he  shall  be  charged  with  the  rent,  he  v. 

being  here  to  be  taken  as  a  purchaser.  Dodderidge,  J. 
— If  a  greater  rent  be  reserved  than  the  land  is  worth,  Lahcashiu, 
there,  peradventure,  the  infant  shall  not  be  charged  with  ^uKcnw?*" 
it"  Those  authorities  were  recognised  by  this  Court  in  ^^^^^^^f 
The  Leeds  and  Thirsk  Railway  Company  v.  Feamley(b),  Pimkh. 
where,  upon  the  case  of  Williams  v.  Moor(c)  being  cited, 
Parke,  B.,  said — "  This  is  not  the  ordinary  case  of  a  con- 
tract by  an  infant,  but  a  purchase  of  shares,  by  which  he 
acquired  a  property  in  the  possible  profits  of  the  concern. 
Now,  according  to  Ketsey's  case,  and  what  is  more  dis- 
tinctly laid  down  by  Dodderidge,  J.,  in  Kirton  v.  ElioU, 
he  would  be  liable  unless  he  repudiated;  then,  ought  not 
the  plea  to  aver  that  fact?"  However,  if  an  infant  avoids 
a  lease  after  he  becomes  of  full  age,  he  cannot  recover 
back  the  premium  which  he  has  paid  for  it  during  his 
infancy:  Holmes  v.  Blogg(d).  In  the  case  of  The  Cork 
and  Bandon  Railway  Company  v.  Cazenove  (e),  the  Court 
of  Queen's  Bench  considered  that  there  was  a  statutory 
liability  which  bound  the  infant.  In  The  Newry  and  En- 
niskiUen  Railway  Company  v.  Coombe  (/),  the  plea  stated 
that  the  defendant  became  a  shareholder  by  contract; 
that,  at  the  time  the  calls  were  made,  he  was  an  infant; 
and  that,  before  action  brought,  he  disaffirmed  and  repu- 
diated the  contract;  so  that  the  case  came  within  the  prin- 
ciples laid  down  in  Ketsey's  case  and  Kirton  v.  ElioU;  and 
the  Court,  on  the  authority  of  Stowel  v.  Lord  Zouch  {g), 
construed  the  8  &  9  Vict.  c.  1 6,  a  26,  as  containing  an  im- 
plied exception  in  favour  of  persons  by  law  incompetent  to 

(a)  2  Bulst.  69.  (<f)  10  Q.  B.  936. 

{h)  4  Exch.  26.  (/)  3  Exch.  665. 

(c)  11  M.  &  W.  266.  {g)  Plowd.  364, 
\i)  2  Moore,  552. 
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1850.        contract.    The  only  difference  between  the  present  case  and 
N^      West-    ^^^*  ^^  ^^^  Leeds  and  Thirsk  Railway  Company  v.  Feamley^ 
■BR  Rail-      where  the  plea  of  infancy  was  held  bad,  is,  that  in  the  latter 
V,  it  was  not  averred  that  the  defendant  became  a  shareholder 

lOHAiL.    1     contract  with  the  Company.     The  Court  will  not  infer 
LAMOAsaua^   that  the  defendant  was  an  infant  at  the  time  the  calls  became 
^Ttoowott*"  ^^®»  ^^^  ^*  should  have  been  alleged  that  the  disability 
Railway  Oo.    continued  up  to  that  time.     The  allegation,  that  the  de- 
PiLOBiB.      fendant  "  has  never  ratified  or  confirmed  the  application,'' 
is  immaterial,  inasmuch  as  he  is  liable  unless  he  has  re- 
pudiated.    It  is  further  alleged,  that  "  he  has  not  at  any 
time  derived  any  profit,  benefit,  or  advantage  whatsoever 
from  the  shares,"  but  non  constat  that  they  are  not  of 
value  in  the  market     This  is  not  a  duty  arising  from 
contract,  but  is  founded  on  the  statute,  and  it  makes 
no  difference  whether  the  shares  are  acquired  by  pur- 
chase or  by  bequest.     It  is  not  like  the  case  of  an  or- 
dinary partnership,    because   there   the  shares   are   not 
transferable  without  the  assent  of  the  copartners.     [He 
also  referred  to  the  18th  section  of  the  8  &  9  Vict.  c.  16.] 

Clea^,  contrk  —  Enough  is  stated  in  this  plea  to 
render  the  defence  of  infancy  available.  It  is  shewn  that 
the  defendant  became  a  shareholder  by  contra^cty  and  it  is 
unnecessary  to  add  that  he  repudiated.  The  Netory  and 
EnniskiUen  Railway  Company  v.  Coombe  only  decided  that 
a  plea  containing  both  allegations  was  good.  [Alder son, 
R — This  Court  has  held  that  the  property  of  these  Com- 
panies is  money,  which,  in  order  to  make  it  profitable,  is 
intrusted  to  the  corporation,  who  have  an  unlimited  power 
of  converting  part  of  it  into  land,  part  into  goods,  and  of 
changing  and  disposing  of  each  from  time  to  time,  for  the 
purpose  of  obtaining  a  surplus  profit  for  the  individual 
contributors:   Bligh  v.  Brent  (a).]     The  purchaser  gets  no 

(a)  2  Y.  <fe  C.  868. 
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tangible  property,  only  a  right:  Humble  v.  Mitchdl(a).        1850. 

Upon  these  pleadings,  it  must  be  taken  that  the  defendant  North  Wssv- 
oontinued  a  minor,  because  the  defence  set  up  is  infancy      ^^*^ 

at  the  time  the  contract  was  entered  into:  and  if,  in  order  „ ,   ^• 

M'MlCHAIL. 

to  get  rid  of  that  prim4  facie  defence,  it  is  necessary  to   bxmehhmad 
shew  a  different  status,  that  should  come  by  way  of  re-    I«a»oa8him, 

,  J         J  avdChsshuui 

plication,  and  then  the  defendant  would  have  an  oppor-      Jnvonov 
tunity  of  rejoining  that  he  had  repudiated  the  con-  r. 

tract  In  KirUm  v.  MioU,  the  Court  assumed  that  the  de-  ^™=»- 
fendant  was  of  Aill  age;  but  how  that  was  warranted 
does  not  appear.  An  infant  is  not  supposed,  ^  priori, 
when  he  becomes  of  age,  to  know  what  obligations  he  has 
entered  into.  In  Bac.  Abr.  "  Infancy  and  Age,"  (G),  it 
is  said,  "  The  rights  of  infants  are  much  favoured  in  law, 
and  r^olarly  their  laches  shall  not  be  prejudicial  to  them, 
upon  a  presumption  that  they  understand  not  their  right, 
and  that  they  are  not  capable  of  taking  notice  of  the  rules 
of  law,  so  as  to  be  able  to  apply  them  to  their  advantage." 
A  minor  need  not  repudiate  during  infancy,  and  when  he 
is  of  age,  he  may  not  know  whether  he  ought  to  repu- 
diate or  not.  If  there  is  no  semblance  of  benefit  from 
the  contract,  it  cannot  be  enforced,  as  in  the  case  of  a 
lease  by  an  infant  rendering  no  rent:  Bac.  Abr.  "In- 
fancy and  Age,"  (I)  7.  In  The  Cork  and  Bandon  Rail- 
way Company  v.  Cazenove,  the  continued  possession  or 
non-repudiation  of  the  shares  was  considered  equivalent  to 
a  ratification  at  full  age.  Here  there  is  an  express  aver- 
ment that  the  defendant  has  never  ratified ;  so  that,  even 
if  he  could  be  taken  to  ratify  by  not  repudiating,  that 
does  not  apply  here.  Then  how  can  he  be  liable,  when  he 
has  done  no  act  ?  This  is  not  like  the  purchase  of  land, 
in  which  case  the  continuing  in  possession  after  full  age 
is  a  tacit  confirmation  of  the  purchase,  since  it  is  to  turn 
to  his  advantage :  Bac.  Abr.  "  Infancy  and  Age,"  (I)  8. 

(a)  11  A.  &  E.  205. 
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Ketaeys  case  is  there  explained,  and  it  is  said,  "  If  an  infant 
takes  a  lease  for  years  of  land  rendering  rent,  which  is  in 
arrear  for  several  years,  then  the  infant  comes  of  age,  and 
still  continues  the  occupation  of  the  land;  this  makes  the 
lease  good  and  unavoidable,  and  by  consequence  makes 
him  chargeable  with  all  the  arrears  incurred  during  his 
minority ;  for  though  at  full  age  he  might  have  departed 
from  his  bargain,  and  thereby  have  avoided  payment  of 
the  arrears,  which  the  lessor  suffered  to  incur  during  his 
minority ;  yet  his  continuance  in  possession  after  his  full 
age  ratifies  and  affirms  the  contract  ab  initio,  and  so  gives 
remedy  for  the  arrears  of  rent  incurred  from  the  time  of 
the  contract  made."  Here  it  is  sought  to  make  the  omis- 
sion to  repudiate  equivalent  to  a  ratification.  The  proper 
mode  of  avoiding  a  contract  by  an  infant,  is  by  pleading 
the|  special  matter:  Bac.  Abr.  "  Infancy  and  Age,"  (I)  7; 
Oibbs  V.  Merrill  (a).  In  Williams  v.  Moor  (b),  Parke,  B., 
in  delivering  the  judgment  of  the  Court,  says,  "  The  con- 
tract of  an  infant  for  goods  sold  and  delivered  (not  being 
necessaries),  is  as  completely  void  as  his  contract  on  an 
account  stated,  if  by  the  word  void  is  meant  incapable  of 
being  enforced."  Then  how  can  his  omission  to  do  any 
act  be  regarded  as  a  ratification?  Ketseys  case,  in  Cro. 
Jac.,  is  evidently  the  same  as  that  reported  in  Brownlow 
as  Kelseys  case,  and  in  Bulstrode  as  Kirton  v.  ElioU ;  and 
while  in  the  former  report,  the  case  seems  to  have  been 
decided  on  the  ground  that  the  infant  continued  in  pos- 
session of  the  land  after  he  was  of  full  age,  from  the 
latter  it  would  seem  that  simple  possession  was  considered 
enough  to  render  him  liable.  The  same  case  is  thus  stated 
in  Roll.  Abr.  "  Enfants,"  (K) :  "  If  a  lease  for  years  be 
made  to  an  infant,  rendering  rent,  the  rent  is  in  arrear, 
and  then  the  infant  comes  of  full  age,  and  afterwards  con- 
tinues the  occupation  of  the  land;  this  shall  make  him 


(a)  3  Taunt.  307. 


{b)  11  M.  «fe  W.  266. 
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chargeable  with  the  arrears  incurred  during  his  infancy/'        1850. 
[Parke,  R — ^In  Maddon  v.  White  (a),  BuUer,  J.,  said,  that    North  Wiw- 
"  Lord  Mansfield,  in  the  case  of  Drury  v.  Drury  (6),  laid  it      ^y^Co'^ 
down  as  a  general  principle,  that  if  an  agreement  be  for  *'• 

the  benefit  of  an  infant  at  the  time,  it  shall  bind  him ;  Lord   birmhhkad 
Hardwicke  afterwards  adopted  this  rule/']     That  case  is    ^^^oabmibm, 
found  in  Wilmot's  Notes  of  Opinions  and  Judgments,  p.       Juhctiok 
181;   and  where  land  vests  in  an   infant,  the  maxim, 
''transit  terra  cum  onere''  applies.     This  case  differs  from 
an  action  of  debt  for  rent,  for  that  is  not  founded  entirely 
on  contract,  but  also  on  actual  occupation. 

WiUes,  in  reply,  cited  ZWrwon  v.  Tickell  (c). 

Cur.  adv.  vult. 

(a)  2  T.  R.  159.  3  Bro.  P.  C.  492. 

{h)  Dom.  Proc.  26thMay,  1762;  (c)  3  B.  <k  Aid.  31. 


V, 
PlLOHSB. 


The  case  of  The  Birkenhead,  Lancashire,  and  Cheshire  Whew  nothing 
Junction  Railway  Company  v.  Pilcher,  was  also  an  action  ^^  o/i^^cy 
of  debt  for  calls.   The  declaration  stated,  that  the  defendant  "^  v^^^^ 

an  action  for 

was  and  still  is  the  holder  of  divers,  to  wit,  180  shares  in  the  nuiway  calls 
said  Company,  and  being  such  holder,  was  and  still  is  in-  chaser  who  has 
debted  to  the  said  Company  in  a  large  sum  of  money,  to  ^''th^^'^'Jlj! 
wit,  300/.,  in  respect  of  a  call  made  on  the  said  shares ;  ?>™«  a  share- 

,  ,      ,  holder  in  a  per- 

whereby  &c.,  an  action  hath  accrued  to  the  plaintiffs,  by  manent  char- 
virtue  of  the  Companies  Clauses  Consolidation  Act,  8451,  terest  continu- 
ing to  be  vested 
in  the  in&nt, 
and  the  snbtequent  obligation  to  pay,  such  a  plea  is  insufficient     Therefore,  where,  to  a  declaration 
far  rulway  calls,  the  defendant  pleaded,  that,  at  the  time  when  he  first  became  the  holder  of  the 
share*,  and  at  the  time  of  his  nuUiing  the  contracts  by  force  of  which  the  debts,  causes  of  action, 
and  li»hilitii^  in  the  declaration  mentioned  accrued  to  the  plaintiffs  and  were  incurred  by  the  defend- 
ant, and  at  the  time  of  his  making  and  entering  into  the  contracts  by  force  of  which  the  plaintiffii 
daba  to  be  entitled  by  law  to  make  tlie  call  upon  the  defendant,  as  in  the  declaration  alleged,  the 
defendant  was  an  in&nt  within  the  age  of  twenty-one  years :  to  which  the  plaintiffs  replied,  that 
the  defendant,  at  the  time  when  he  first  became  the  holder  of  the  shares,  and  at  the  time  of  his 
■aking  the  contracts  in  the  plea  mentioned,  was  of  the  f<ill  aae  of  twenty-one  years;  upon  which 
iHoe  was  joined,  and  a  rerdict  entered  for  the  defendant: — ffela,  that  the  plaintbb  weve  entitled  to 
ja4§Baii  non  obstaoto  vestdicta 
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1850.        and  the  Birkenhead,  Lancashire,  and  Cheshire  Railway 

NoBTH  Wbst-   ^^^'  ^  ^^^»  *^  demand  from  the  defendant  the  said  sum,  &c. 

nur  Rail-  Plea,  that,  at  the  time  when  he  the  defendant  first  be- 

WAT  Co. 

V.  came  and  was  the  holder  of  the  said  shares,  and  at  the 

-,  *    time  of  the  making  and  entering  into  by  him  the  defend- 

Lakoashiri,    ant  of  the  contracts  by  the  force,  virtue,  and  in  pursuance 
JuvonoN      of  which  the  debts,  causes  of  action,  and  liabilities,  and 
^^'ly         ^*^^  *^^  every  of  them  in  the  said  declaration  mentioned, 
PiLOBiB.      have  accrued  to  the  plaintiffs  and  been  incurred  by  the 
defendant,  as  in  the  said  declaration  is  alleged,  and  at  the 
time  of  the  making  and  entering  into  by  him  the  defend- 
ant of  the  contracts  by  the  force,  virtue,  and  in  pursuance 
of  which  the  plaintiffs   claim  to   be  entitled  by  law  to 
make  the  said  call  upon  the  defendant,  and  to  demand  and 
have  the  amount  of  the  same  of  and  from  the  defendant, 
in  manner  and  form  as  in  the  said  declaration  is  alleged, 
he  the  defendant  was  an  infant,  within  the  age  of  twenty- 
one  years. — Verification. 

Replication,  that  the  defendant,  at  the  time  when  he 
first  became  and  was  the  holder  of  the  said  shares  in  the 
said  declaration  mentioned,  and  at  the  time  of  the  making 
and  entering  into  by  him  the  defendant  of  the  said  con- 
tracts, and  every  of  them  in  the  said  plea  mentioned,  was 
of  the  full  age  of  twenty-one  years,  and  not  within  the  age 
of  twenty-one  years,  to  wit,  of  the  age  of  nineteen  years. 
Conclusion  to  the  country  and  issue  thereon. 

A  verdict  having  been  entered  for  the  defendant  on  this 
issue,  pursuant  to  leave  reserved  at  the  trial  (a), 

Wehhy  obtained  a  rule  nisi  for  judgment  non  obstante 
veredicto,  on  the  ground  that  the  plea  was  bad ;  against 
which 

TFiZfes  appeared  to  shew  cause  (Dec.  3, 1850),  and  WMy 

to  support  the  rule.   They  relied  upon  the  arguments  urged 

in  the  preceding  case. 

Cur.  adv.  vult 

(a)  Seo  the  case,  ante,  p.  24. 
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The  judgment  of  the  Court  in  both  the  above   cases        1850. 
was,  on  the  Hth  of  January,  1851,  delivered  by  Nobth  Wisfu 

■RH  Bail- 
way  Co, 

Pabkb,  R — ^The  question  to  be  decided  in  the  case  of  The    „ ,,  ^^ 

.  M'MlOHASL. 

North  Western  Railway  Company  v.  M^ Michael  is,  whether   bi„„hbai> 
the  first  plea  (the  second  to  the  second  count  being  iden-    Lahoashi*^ 
tical)  contains  a  good  prima  facie  answer  to  the  declara-      Juvonov 
tion.     If  the  effect  of  a  person  actually  becoming  a  share-  ^^^     * 

holder  in  a  Railway  Company,  by  original  agreement  with  Pbmww. 
the  Company,  ought  to  be  treated  as  a  mere  contract  with 
those  to  whom  the  proposal  was  made,  for  a  future  part- 
nership with  the  persons  who  should  be  afterwards  fixed 
upon  by  them,  and  to  contribute  to  the  capital  for  carry- 
ing on  the  undertakings  in  a  certain  proportion,  such  a 
contract  could  not  be  presumably  beneficial  to  an  infant, 
and  would  be,  as  all  mere  contracts,  except  for  necessaries, 
are,  not  binding  on  the  infant  at  all;  and  the  simple  fact, 
that  the  defendant  at  the  time  he  made  the  contract  was 
an  infant,  would  be  an  answer  to  an  action  upon  it.  The 
nme  may  be  said  of  an  executed  contract  for  the  purchase 
of  a  mere  personal  chattel  But  in  the  cases  already  de- 
cided upon  this  subject,  infants,  having  become  shareholders 
in  Railway  Companies,  have  been  held  liable  to  pay  calls 
made  whilst  they  were  infants  (a).  They  have  been  treated, 
therefore,  as  persons  in  a  different  situation  from  mere 
contractors,  for  then  they  would  have  been  exempt;  but, 
in  truth,  they  are  purchasers  who  have  acquired  an  inter- 
est, not  in  a  mere  chattel,  but  in  a  subject  of  a  permanent 
nature,  either  by  contract  with  the  Company,  or  purchase 
or  devolution  from  those  who  have  contracted,  and  with 
certain  obligations  attached  to  it,  which  they  were  bound 
to  discharge,  and  have  been  thereby  placed  in  a  situation 
analogous  to  an  infant  purchaser  of  real  estate,  who  has 

(a)  The  Cork  and  Bandon  Bail-     tpay  Company  y.  FeanUey,  4  Exch. 
way  Company  v.  Catenoffi^^  10  Q.  B.      26. 
935;  The  Leeds  and  Thirek  Rail- 


124 


£XCU£(^UEB   REPOBTS. 


1850. 

KOBTH  WmT- 

BBxr  Rail- 

WAT  Co. 

V. 

H'MlCHASL. 

BlEKBHHIAD, 

LmCASHIBB, 

AlTD  ChISHIRI 

JmronoH 
Baiiwat  Co. 

V. 

PiLOHnu 


taken  possession,  and  thereby  becomes  liable  to  all  the  ob- 
ligations attached  to  the  estate,  for  instance,  to  pay  rent  (a) 
in  the  case  of  a  lease  rendering  rent,  and  to  pay  a  fine  due 
on  the  admission,  in  the  case  of  a  co|>yhold  to  which  an  in- 
fant has  been  admitted  (6),  unless  they  have  elected  to 
waive  or  dbagree  to  the  purchase  altogether,  either  during 
infancy  or  after  full  age,  at  either  of  which  times  it  is  com- 
petent for  an  infant  to  do  so :  Bac.  Abr.  "  Infancy  and 
Age,"  (I)  5 ;  Co.  Litt.  380.  This  Court  accordingly  held,  in 
TheNewryand  EnniskiUen Railway  Company  y,Coombe{c), 
that  an  infant  who  did  avoid  the  contract  of  purchase 
during  minority,  was  not  liable  to  pay  any  calls.  In  the 
subsequent  case  of  The  Leeds  and  Thirsk  Railway  Com- 
pany Y.Fearnley{d)y  where  there  had  been  no  waiver  or  re- 
pudiation of  the  purchase,  we  held,  in  conformity  with  the 
decision  of  the  Queen's  Bench,  that  the  defendant  con- 
tinued liable.  We  cannot  say  that  we  concur  in  the  opinion 
of  that  Court,  as  reported  in  11  Jur.  802,  and  10  Q.B. 
935,  if  it  goes  to  the  full  extent  that  all  shareholders,  in- 
cluding infants,  are  by  the  operation  of  the  Railway  Acts 
made  absolutely  liable  to  pay  calls.  No  doubt  the  statute 
not  only  gave  a  more  easy  remedy  against  the  holder  of 
shares  by  original  contract  with  the  Company,  for  calls, 
and  also  attached  the  liability  to  pay  calls  to  the  shares, 
so  as  to  bind  all  subsequent  holders;  but  we  consider,  as 
we  have  before  said,  that  there  are  implied  exceptions 
in  favour  of  infants  and  lunatics  in  statutes  containing 
general  words,  (Stowell  v.  Lord  Zouch  (e) ),  though  that  de- 
pends, of  course,  on  the  intent  of  the  legislature  in  each 
case,  (see  Wilmot's  Notes  of  Opinions  and  Judgments,  p.  194, 
The  Earl  of  Buckinghamshire  v.  Drury),  and  that  this  sta- 
tute did  not  mean,  by  general  words,  to  deprive  infants  of 
the  protection  which  the  law  gave  them,  against  improvi- 


(a)  21  Hen.  6,  31  B. 
(6)  EvdynY. Chichester fZ'&ynr, 
1717. 


(c)  3  Exch.  565. 

(d)  4  Id.  26. 
\e)  Plowd.  364. 
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dent  bargains.     Under  this  statute,  therefore,  our  opinion        1850. 
is,  that  an  infant  is  not  absolutely  bound,  but  is  in  the   North  Wm- 
same  situation  as  an  infant  acquiring  real  estate,  or  any      ■**  ^f,^^ 

WAT    VVa 

other  permanent  interest:  he  is  not  deprived  of  the  right  v* 

which  the  law  gives  every  infant,  of  waiving  and  disagree-   biemwhsai) 
ing  to  a  purchase  which  he  has  made;  and  if  he  waives  it,     i^»0A8Hiia, 
the  estate  acquired  by  the  purchase  is  at  an  end,  and  with      Jumotiov 
it  his  liability  to  pay  calls,  though  the  avoidance  may  ^^ 

not  have  taken  place  till  the  call  was  due.  (See  Bac.  ^wwei. 
Abr.  "  Infancy  and  Age,"  (I)  8.  The  law  is  clearly  laid 
down  in  Co.  Litt  2.  b. :  "  An  infant  or  minor  hath,  without 
consent  of  any  other,  capacity  to  purchase,  for  it  is  intend- 
ed for  his  benefit;  and,  at  his  fnll  age,  he  may  either  agree 
thereunto  and  perfect  it,  or,  without  any  cause  to  be  al- 
lied, waive  or  disagree  to  the  purchase ;  and  so  may  his 
heirs  after  him,  if  he  agreed  not  thereunto  after  his 
full  age.''  A  shareholder,  indeed,  in  a  railway  Company, 
or  other  chartered  corporation,  is  not  thereby  made  a 
holder  of  real  estate:  Bligh  v.  Bretvt  (a) ;  for  all  real  estates 
are  vested  in  the  corporate  body,  not  in  the  individuals 
composing  it;  but  the  shareholder  acquires,  on  being  re- 
gistered, a  vested  interest  of  a  permanent  character,  in  all 
the  profits  arising  from  the  land,  and  other  effects  of  the 
Company,  and,  when  registered,  may  be  deemed  a  pur- 
chaser in  possession  of  such  interest,  and  is  placed  in  a  posi- 
tion analogous  to  that  of  a  purchaser  in  possession  of  real 
estate. 

When,  therefore,  there  is  nothing  but  the  simple  fact  of 
infancy  pleaded  to  an  action  for  calls  against  a  purchaser 
who  has  been  registered,  and  thereby  become  a  shareholder 
in  a  subject  of  a  permanent  character,  the  interest  con- 
tinuing to  be  vested  in  the  infant,  and  the  consequent  ob- 
ligation to  pay,  the  simple  plea  of  infancy  is,  according  to 
the  above  authorities,  insufficient;  and  on  that  ground  we 

(a)  2  Y.  (t  C.  268. 
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1850.        think  the  plea  in  the  case  of  The  Birkenhead  Railway  Com- 

NoBTH  West-  i>«^y  ▼•  P^lcher,  which  we  have  to  consider  with  this,  bad, 

^"t^     notwithstanding  the  verdict,  and  therefore  are  of  opinion 

».  that,  the  rule  should  be  absolute  to  enter  up  judgment  for 

B  M«,^*Ai>    *^^  plaintiffs  in  that  case,  notwithstanding  the  verdict  en- 

LAMOAsaua,    tered  for  the  defendant. 
Jmronov  But  the  case  of  The  North  Western  Railway  Company  v. 

EiiLWAT  Co.  21^ Michael  contains,  besides  the  averment  of  infancy  at  the 
^^3^^^^  time  of  the  contracts  for  the  shares,  other  special  facts, — 
not  a  waiver  by  the  infant,  but  averments  that  he  had  de- 
rived no  advantage  from  the  shares,  and  had  never  ratified 
or  confirmed  the  purchase.  This  case  is  one  of  more  difficulty. 
The  law  upon  this  subject  is  to  be  found  as  early  as 
21  Hen.  6,  31  B,  where  it  was  held  by  Newton,  J.,  that,  if 
an  infant  lessee  takes  possession,  he  is  bound  to  pay  the 
rent;  and  in  conformity  with  that  ruling  was  the  decision 
in  a  case  reported  in  Brownlow,  120,  as  Kedey'scase;  Cro. 
Jac.  820,  as  Kelseya  case;  2  Bulst.  69,  as  Kirton  v.  Elliott; 
and  in  Roll.  Abr.  7S1,  as  Kettle  v.  Eliot  The  case  is  most 
fiilly  reported  in  Brownlow.  It  was  an  action  of  debt  for 
rent;  the  defendant  pleaded  his  infancy  at  the  time  of  the 
lease  made,  in  bar ;  and  it  was  argued,  on  demurrer  to  the 
plea,  that  the  defendant  should  be  charged,  because  by  the 
lease  made  he  is  become  a  purchaser,  and  so  to  be,  in  judg- 
ment of  law,  as  a  man  of  full  age. 

We  collect  that  the  principle  upon  which  the  Court  de- 
cided was,  that,  every  purchase  being  presumably  for  the 
benefit  of  the  infant,  his  purchase  vested  the  estate  in  him 
on  entry  and  taking  possession,  and  rendered  him  liable  to 
the  obligations  attached  to  it,  until  he  disagreed  to  the  es- 
tate, and  thereby  caused  the  conveyance  to  be  inoperative, 
and  avoided  the  obligation  to  pay  rent  In  referring  to 
this  case,  the  passage  in  Bac.  Abr.  "  Infancy,"  (1)  8,  treats 
the  infant  as  being  bound  by  reason  of  acquiescence 
after  full  age.  How  that  could  be  collected  from  the  re- 
ports of  the  case  is  not  clear;  and  so  Lord  EUenborough, 
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in  Bayiia  y.  Dingey  (a),  intimates  an  opinion  that  a  lease        id^. 

b  equivocal,  whether  for  the  benefit  of  the  infant  or  not,  Nobth  Wbsv- 

and  that^  if  he  continues  a  possessor  after  age,  he  adopts  it;  ^y^'^ 
and  this  was  a  part  of  the  argument  for  the  defendant  at  *• 

the  bar.     But  it  seems  to  us  to  be  the  sounder  principle,  BnKnmAD 

that,  as  the  estate  vests,  as  it  certainly  does,  the  burthen    l*^oAraia«, 
^   ,  ,       '  ...  aidChwhim 

upon  it  must  continue  to  be  obligatory  until  a  waiver  or      Juvonoir 

disagreement  by  the  infant  takes  place,  which,  if  made  «. 

after  full  age,  avoids  the  estate  altogether,  and  revests  it  in      ^'wm*- 

the  party  from  whom  the  infant  purchased ;  if  made  within 

age,  suspends  it  only,  because  such  disagreement  may  be 

again  recalled  when  the  infant  attains  his  majority. 

But  then  arises  a  question  of  difficulty,  whether  the  fact 
that  this  particular  purchase  was  a  disadvantageous  one,  is 
an  answer,  the  estate  still  being  vested  in  the  infant  We 
are  disposed  to  think  that  the  plea  does  not  sufficiently 
state  that  the  contract  was  a  losing  one,  or  that  the  shares 
were  not  worth  what  the  defendant  agreed  to  pay,  which 
they  well  might  be,  though  the  defendant  himself  had  ac- 
tually made  no  profit  by  them ;  but  supposing  the  aver- 
ment to  be  sufficient  in  that  respect,  we  still  think  the  plea 
bad. 

This  question  appears  to  have  been  discussed  in  the 
case  of  Ketleyy  as  reported  in  Bulstrode,  Hatighton,  J., 
expressing  an  opinion,  that  if  the  lease  was  for  an  acre  at 
1002.  per  annum,  and  the  infant  occupy  and  enjoy  it,  he 
is  to  be  charged  with  the  rent,  he  being  here  taken  to  be 
a  purchaser;  but  Dodderidge  said,  that  if  a  greater  rent 
Has  reserved  than  the  land  was  worth,  that  then,  perad- 
venture,  the  infant  should  not  be  charged.  This  opinion 
is  more  strongly  expressed  in  the  report  in  Brownlow.  This 
is  certainly  a  point  of  some  nicety;  but  the  question  may 
be  asked,  why,  in  such  a  case,  does  not  the  infant  disagree 
to  and  avoid  the  purchase,  and  so  get  rid  of  the  obliga- 

(a)  3  M.  <fe  S.  481. 


PUOHUU 
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1860.  tion?  and  is  it  reasonable,  that  he  should  retain  the  estate 

North  West-  and  prevent  the  owner  from  having  any  use  of  it,  and  not 

^A^Ca  ^^  liable  to  the  burthen,  though  disproportionate?    It  may 

,,  ,^  ^'  be  answered,  that  whilst  he  is  an  infant  he  is  incompetent 

BiEKUHEAD  ^  decide  whether  he  ought  to  waive  the  purchase  or  not, 

LAHOAsnni,  ^nd  in  the  meantime,  he  ought  to  be  at  liberty,  or  his 

AXDCHKgHIEl  .  ...  . 

JuiroTioii  guardian  for  him,  to  get  rid  of  the  liability,  by  shewing 
V.  '  that  it  was  a  prejudicial  contract.  But  if  so,  such  a  plea 
would  not  be  good  if  the  infant  had  attained  his  majority, 
for  then,  clearly,  he  ought  to  disclaim  it,  and  thereby  give 
back  the  estate;  and  to  make  such  a  plea  good,  where 
there  is  no  disclaimer  averred,  it  ought  to  appear  that  the 
infant  is  not  yet  of  age.  The  plea,  as  it  stands,  is  by  no 
means  free  from  doubt.  We  think,  however,  the  more 
reasonable  view  of  the  case  is,  that  the  infant,  even  in  the 
case  of  a  lease  which  is  disadvantageous  to  him,  cannot 
protect  himself  if  he  has  taken  possession,  and  has  not 
disclaimed, — at  all  events,  unless  he  still  be  a  minor.  We 
think  that  the  defendant  is  in  a  situation  analogous  to  that, 
unless  he  disclaims  the  interest,  and  so  avoids  the  trans- 
action altogether.  He  cannot  keep  the  interest,  and  pre- 
vent the  Company  from  having  it,  and  dealing  with  it  as 
their  own,  without  being  liable  to  bear  the  burden  at- 
tached to  it  For  these  reasons  we  think  the  plea  is  bad, 
and  there  must  be  judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 
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1860.        sum  of  118i.,  being  the  amount  of  five  calls  upon  twenty 
South  Staf-    s^^-res  of  201.  each,  of  which  the  defendant  was  the  regis- 

FORDSHiRB     tcrcd  shareholdcF.     The  first  call,  of  It  85.  per  share,  was 
Railway  Co.  ^ 

V,  made  on  the  9th  of  September,  1847,  payable  the  1st  of  No- 

vember following.  The  second  call,  of  IL  lOs.  per  share, 
was  made  on  the  18th  of  February,  1848,  payable  the  31st  of 
March  following.  The  third  call,  of  11  per  share,  was  made 
on  the  14th  of  August,  1848,  payable  the  14th  of  September 
following.  The  fourth  call,  of  IL  per  share,  was  made  on 
the  29th  of  November,  1848,  payable  on  the  12th  of 
January,  1849.  The  fifth  call,  of  1/.  per  share,  was  made 
on  the  9th  of  April,  1849,  payable  the  12th  of  July  fol- 
lowing. A  fiat  in  bankruptcy  issued  against  the  defend- 
ant on  the  8th  of  February,  1848,  and  on  the  same  day 
the  official  assignee  was  appointed;  on  the  26th  of  Feb- 
ruary the  trade  assignee  was  appointed,  and  on  the  24th  of 
April  following  the  defendant  obtained  his  certificate. 
On  the  defendant  becoming  bankrupt,  he  duly  scheduled 
the  shares,  and  the  amount  of  subscriptions  unpaid,  and  the 
scrip  certificates  were  handed  over  to  the  assignees,  who 
have  ever  since  continued  to  hold  them.  The  Company 
having  applied  to  the  defendant  for  the  calls,  he  gave  them 
notice  of  his  bankruptcy  and  certificate.  Some  corres- 
pondence took  place  between  the  trade  assignee  and  the 
official  assignee,  in  the  course  of  which  the  former  sent 
to  the  latter  a  statement  of  the  bankrupt's  property,  in 
which  these  shares  were  entered  thus: — "Railway  Shares, 
probably  20i;"  and  in  which  statement  was  the  follow- 
ing estimate: — "Balance  to  work  bankruptcy  and  pay 
dividend,  86?.  17s.  6d."  On  the  6th  of  June,  1848,  the 
trade  assignee  wrote  to  the  official  assignee  a  letter  con- 
taining the  following  passage: — "In  the  balance  sheet  I 
see  a  few  railway  shares — are  they  sold?  if  not,  had  not 
we  best  turn  them  into  money,  and  endeavour  to  wind  up 
this  miserable  affair."  On  the  6th  of  July,  1848,  the 
trade  assignee  again  wrote  to  the  official  assignee  a  letter 
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containing  the  following  passage: — "Some  few  railway 
shares,  which  I  think  he  valued  at  701,  will  belong  to  the 
estate — are  they  sold? — ^probably  they  will  prove  valueless/' 
It  was  objected,  on  behalf  of  the  defendant,  first,  that  the 
shares  had  passed  to  the  assignees;  and  secondly,  that  the 
calls  were  a  debt  proveable  under  the  6  Geo.  4,  c.  16, 
and  consequently  barred  by  the  certificate.  The  learned 
Judge  left  it  to  the  jury  to  say  whether  the  facts  amount- 
ed to  an  acceptance  of  the  shares  by  the  assignees;  and  the 
jury  having  found  in  the  n^ative,  his  Lordship  directed 
a  verdict  for  the  plaintifis,  reserving  leave  for  the  defend- 
ant to  enter  a  verdict  for  him,  if  the  Court  should  be  of 
opinion  that,  under  the  circumstances,  the  plaintiffs  were 
not  entitled  to  recover. 
A  rule  nisi  having  been  obtained  accordingly. 


1860. 


South  Stav- 

FORMHimi 

Bailwat  Go. 
BinuraiDS. 


Cfxnnpion  shewed  cause  (June  17, 1850). — First,  the  de- 
fendant remained  the  holder  of  the  shares,  notwithstanding 
his  bankruptcy  and  certificate.  Property  of  this  descrip- 
tion does  not  vest  in  the  assignees  until  they  have  done 
some  act  signifying  their  acceptance  of  it  Saylea  v. 
Blane  (a)  shews  that  the  transferor  of  shares  remains 
liable  until  the  transfer  is  registered.  That  was  an  action 
to  recover  the  amount  of  certain  calls,  which  the  plaintiff 
had  been  compelled  to  pay  after  he  had  sold  his  shares  to 
the  defendant;  and  Coleridge^  J.,  in  delivering  the  judg- 
ment of  the  Court,  says,  '*  The  statute  plainly  continues  the 
liability  of  the  plaintiff,  and  gives  him  the  interest  in  and 
profits  of  the  concern  until  the  transfer  is  registered, 
treating  the  defendant  as  an  entire  stranger  to  the  Com- 
pany; and  the  payment  of  the  calls  by  the  plaintiff  did 
not  in  any  way  alter  his  the  defendant's  position."  The 
Midland  Oreat  Western  Railway  Company  v.  Oordon  (6) 
is  an  authority  to  the  same  effect.    There  Parke,  B.,  says, 


(a)  19  L.  J.,  Q.  B.,  19. 


(b)  16  M.  <b  W.  804. 


k2 


139  EXCHEQUER  REPORTS. 

1860.        "  All  that  the  purchaser  took  by  the  sale  to  him  of  the 
South  Staf-    scrip  certificates  for  shares,  was  an  equitable  right  to  have 
Bailwat'co     ^^  name  entered  on  the  register  as  a  shareholder.     If  he 
V.  so  registers  his  name,  then  he  is  the  shareholder,  and  the 

liability  of  the  original  shareholder  ceases;  but,  till  he  does 
so,  it  continues."  That  is  equally  applicable  to  the  case 
of  bankruptcy,  which  operates  as  a  transfer  by  act  of 
law;  but  so  long  as  the  bankrupt's  name  continues  on  the 
register,  he  remains  liable  for  the  calls.  The  8  &  9  Vict, 
c.  16,  s.  14,  requires  the  transfer  of  shares  to  be  by  deed. 
The  15th  section,  which  requires  transfers  to  be  register- 
ed, is  in  strict  analogy  with  the  18th  section,  which  re- 
lates to  the  transmission  of  shares  by  death  or  bankruptcy, 
&c.,  and  requires  such  transmission  to  be  authenticated 
by  a  declaration,  and  declares,  that  "until  such  trans- 
mission has  been  so  authenticated,  no  person  claiming 
by  virtue  of  any  such  transmission  shall  be  entitled  to 
receive  any  share  of  the  profits  of  the  undertaking,  nor 
to  vote  in  respect  of  any  such  share  as  the  holder  there- 
of." Therefore,  it  is  only  by  destroying  the  privity  of 
estate  that  the  bankrupt  ceases  to  be  liable  for  the 
calls.  In  general,  nothing  passes  to  a  bankrupt's  assig- 
nees but  that  which  is  beneficial;  and  if  shares  are 
to  be  treated  as  analogous  to  leases,  it  is  clear  that  the 
assignees  are  not  bound  to  accept  the  burthen  of  them. 
Copeland  v.  Stephens  (a)  decided,  that  the  general  assign- 
ment of  a  bankrupt's  personal  estate  does  not  vest  a  term 
of  years  in  the  assignees,  unless  they  do  some  act  to  mani- 
fest their  assent  to  the  assignment;  and  therefore,  until 
some  such  act  is  done  by  them,  the  term  still  remains  in 
the  bankrupt,  and  he  is  liable  to  the  payment  of  rent 
accruing  due  subsequent  to  the  bankruptcy.  The  prin- 
ciple is  not  that  the  property  immediately  passes  to  the  as- 
signees, defeasible  upon  their  actual  refusal,  or  their  ne- 
glect or  refusal  to  do  some  act  manifesting  their  acceptance 

(a)  1  B.  <fe  Aid.  593. 
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of  it,  but  that  it  remains  suspended  in  the  bankrupt 
until  their  acceptance:  Henley's  Bankrupt  Law,  237. 
Boorman  v.  Nash  (a),  and  Herbert  v.  Sayer  (5),  are  also 
authorities  to  shew  that  the  bankrupt  remains  liable,  un- 
less the  assignees  have  interfered.  Here  there  was  no  evi- 
dence of  an  acceptance  of  the  shares  by  the  assignees;  all 
that  they  did  was  with  the  view  of  disposing  of  them  to 
the  best  advantage.  In  Turner  Y.Richardson  (c),  the  assig- 
nees advertised  for  sale  by  auction,  the  lease  of  certain 
premises  of  which  the  bankrupt  was  lessee  (without  stating 
themselves  to  be  the  owners  or  possessed  thereof),  and,  no 
bidding  offering,  they  never  took  possession  in  fact  of  the 
premises;  and  it  was  held,  that  this  was  no  more  than  an 
experiment  to  ascertain  whether  the  lease  was  beneficial 
or  not  to  the  creditors,  and  did  not  amount  to  an  assent 
on  the  part  of  the  assignees  to  take  the  term. 

Secondly,  the  bankruptcy  and  certificate  is  no  bar  to  the 
fdture  calls,  for  they  were  not  debts  which  could  have  been 
proved  under  the  fiat  There  was  no  means  of  ascertain- 
ing the  amount  to  be  proved,  or  indeed  of  knowing  whether 
any  calls  would  be  made  or  not.  Where  a  policy  of  assur- 
ance was  assigned  as  a  security  for  a  debt,  and  the  debtor 
covenanted  to  pay  the  premiums,  it  was  held  that  his 
bankruptcy  did  not  discharge  him  from  liability  in  respect 
of  such  a  breach  of  covenant :  Toppin  v.  Field  (d).  So, 
where  an  execution  creditor  agreed  to  discharge  his  debtor 
out  of  custody,  on  his  executing  a  warrant  of  attorney  for 
payment  of  the  debt  by  instalments,  and  in  consideration 
of  the  discharge,  C.  undertook  that  the  debtor  should  pay 
the  debt,  with  interest,  by  instalments,  it  was  held  that 
C's  bankruptcy  and  certificate  were  no  bar  to  an  action 
against  him  for  an  instalment  accruing  due  after  the  fiat: 
Lane  v.  Burghart  (e). 


I860. 
South  Stav- 
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V, 

Bvtaamm, 


(a)  9  B.  <k  C.  145. 
lb)  5  Q.  B.  965. 
(e)  7  East,  335. 


(d)  4  Q.  B.  386. 

(e)  3  M.  &  G.  597. 
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1850.  Martin  and  J.  Addison  in  support  of  the  rule. — ^The  cer- 

SouTH  Stjlw-  tificate  is  a  bar  to  the  calls  made  after  the  fiat  issued. 
IU^Tt^  Shares  in  a  Railway  Company,  not  fully  paid  up,  constitute 
a  debt  payable  on  a  contingency,  within  the  meaning  of  the 
66th  section  of  the  6  Geo.  4,  c.  1 6  (a).  The  nature  of  the 
liability  of  a  railway  shareholder  is  an  engagement  by  him 
to  pay  a  certain  fixed  and  ascertained  amount  to  the  un- 
dertaking if  called  upon.  The  covenant  to  pay  calls  creates 
a  debitum  in  proesenti  solvendumin  futuro;  and  the  legis- 
lature has  converted  that  which  was  originally  a  contract 
by  deed  into  a  statutory  liability.  The  effect  of  a  certifi- 
cate in  bankruptcy  is  not  to  extinguish  the  debt,  but  only 
to  bar  the  remedy:  Newton  v.  ScoU{b),  The  shares  exist, 
and,  in  one  sense,  the  liability  exists ;  but  the  bankruptcy 
and  certificate  prevent  the  Company  from  proceeding  by 
action:  they  may,  nevertheless,  declare  the  shares  for- 
feited. [Rolfe,  B. — ^Who  would  be  the  shareholder  at  the 
time  of  the  forfeiture  ?]  It  is  enough  to  say,  that  the 
bankrupt  may  be,  subject  to  the  right  of  the  assignees  to 
interfere.  The  14th  to  the  18th  sections  of  the  8  &  9  Vict 
c.  16,  refer  to  voluntary  transfers  of  shares,  and  their  effect 
is  to  render  shares  an  assignable  property,  though,  in  order 
to  relieve  the  vendor  from  the  liability  for  calls,  the  trans- 


(a)  Enacts, ''  That  if  any  bank- 
rupt shall,  before  the  issuing  of 
the  commission,  haye  contracted 
any  debt  payable  upon  a  con- 
tingency which  shall  not  haye 
happened  before  the  issuing  of 
such  commission,  the  person  to 
whom  such  debt  has  been  con- 
tracted may,  if  he  think  fit,  ap- 
ply to  the  commissioners  to  set 
a  yalue  upon  such  debt,  and  the 
commissioners  are  hereby  required 
to  ascertain  the  value  thereof,  and 
to  admit  such  person  to  proye  the 
amount  so  ascertained,  and  to  re- 


ceiye  diyidends  thereon ;  or,  if  such 
yalue  shall  not  be  so  ascertained 
before  the  contingency  shall  haye 
happened,  then  such  person  may, 
after  such  contingency  shall  have 
happened,  proye  in  respect  of  such 
debt  and  receiye  dividend  with 
the  other  creditors,  not  disturbing 
any  former  dividends:  provided 
such  person  had  not,  when  such 
debt  was  contracted,  notice  of  any 
act  of  baekruptcy  by  such  bank- 
rupt committed." 
(b)  10  M.  t  W.  471. 
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fermust  be  registered.     So,  under  the  18th  section,  the        1850. 
transmission  of  shares  by  bankruptcy,  &c.,  must  be  authen-    g^^^  ^^^^ 
ticated,  but  there  is  nothing  in  that  clause  to  prevent  the    b*?"**'"^ 
property  in  the  shares  from  passing  to  the  assignees,  though  «. 

they  cannot  exercise  the  rights  of  shareholders  untU  the 
requisite  formalities  are  complied  witL  The  object  of 
those  provisions  was  to  facilitate  the  evidence  of  property. 
These  shares  are  not  analogous  to  the  case  of  a  lease,  but 
are  property  of  which  the  assignees  become  the  owners. 
Under  the  1  &  2  Will  4,  c.  56,  s.  25,  all  the  bankrupt's  per- 
sonal estate  and  effects,  present  and  future,  vest  in  his  as- 
signees. [Parke,  B. — ^A  damnosa  hsereditas  does  not  pass 
to  the  assignees  without  their  assent]  Then  there  is  evi- 
dence of  an  assent.  The  assignees  have  taken  possession 
of  the  scrip  certificates,  which  are  the  indicia  of  the  pro- 
perty, and  have  retained  them  up  to  the  present  time.  Be- 
sides, the  letters  from  the  trade  assignee  to  the  official  as- 
signee shew  that  they  treated  them  as  available  property. 
[ParkCy  R — The  8  &  9  Vict.  c.  16,  s.  18,  points  out  the  way 
by  which  the  assignees  might  become  the  holders  of  the 
shares,  and  they  have  not  complied  with  it  So  that  here 
there  are  two  equivocal  acts,  and  the  absence  of  a  third, 
which  would  have  been  unequivocal,  and  would  certainly 
have  authenticated  the  transmission  if  the  assignees  in- 
tended to  take  the  shares.]  Boorman  v.  Nash  (a),  and 
Tappin  Y.  F%dd(b)y  were  cases  of  unliquidated  damage; 
Herbert  v.  Sayer  (c)  merely  decided  that  an  uncertificated 
bankrupt  may  acquire  property,  unless  his  assignees  inter- 
fera  This  is  as  much  a  debt  payable  on  a  contingency  as 
a  guarantee  for  a  sum  certain,  which  has  been  held  to  be 
proveable  before  it  is  due,  under  the  6  Geo.  4,  c.  16,  s.  56: 
In  re  WiUis  (d).  At  all  events,  this  is  a  debt  in  futuro, 
and  therefore  proveable  under  the  51st  section  of  that 
Act  (e). 

(a)  9  B.  <k  C.  140.  (d)  4  Exch.  590. 

{h)  4  Q.  B.  386.  (e)  Which  enacts,  "  That  any 

(e)  5  Id.  965.  person  who  shall  have  given  ere- 
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Parke,  B. — ^With  respect  to  one  part  of  the  case,  we  are 
all  of  opinion  that  the  assignees  have  not  accepted  the 
shares.    On  the  other  point  we  will  take  time  to  consider. 

Alderson,  B. — It  is  clear  that  the  assignees  are  not 
liable;  the  only  question  is,  whether  the  bankrupt  is. 


Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — This  case  was  argued  before  us  at  the  sit- 
tings after  Trinity  Term,  on  shewing  cause  against  a  rule 
to  enter  a  verdict  for  the  defendant.  An  action  was 
brought  by  a  Railway  Company  for  calls.  There  were 
pleas  of,  first,  never  indebted;  secondly,  that  the  defendant 
was  not  holder  of  the  shares ;  and,  thirdly,  his  bankruptcy. 

The  defendant  was  the  holder  of  twenty  shares  of  20/. 
each.  There  were  four  calls  made ;  after  the  first  the  de- 
fendant became  bankrupt,  and  a  fiat  issued  on  the  8th  of 
February,  1848.  On  the  24th  of  April,  1848,  the  defend- 
ant obtained  his  certificate;  assignees  were  appointed,  and 
a  correspondence  took  place  between  the  official  assignee 
and  the  trade  assignee,  in  the  course  of  which  the  latter 
sent  to  the  former  a  statement  of  the  bankrupt's  property, 
comprising  in  it  the  value  of  the  shares  upon  which  the 


dit  to  the  bankrupt,  upon  valu- 
ftble  consideration,  for  any  money 
or  other  matter  or  thing  whatso- 
ever which  shall  not  have  become 
payable  when  such  bankrupt  com- 
mitted an  act  of  bankruptcy,  and 
whether  such  credit  shall  have 
been  given  upon  any  bill,  bond, 
note,  or  other  negotiable  security 
or  not,  shall  be  entitled  to  prove 
such  debt,  bill,  bond,  note,  or 
other  security,  as  if  the  same  was 


payable  presently,  and  receive  di- 
vidends equally  with  the  other 
creditors,  deducting  only  thereout 
a  rebate  of  interest  for  what  he 
shall  so  receive,  at  the  rate  of  five 
per  centum,  to  be  computed  from 
the  declaration  of  a  dividend  to 
the  time  such  debt  would  have 
become  payable  according  to  the 
terms  upon  which  it  was  con- 
tracted." 
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calls  were  made,  and  resulting  in  an  estimate  of  the  pro-        1850. 
bable  amount  that  would  be  forthcoming  to  work  the  fiat    South  Staf- 
and  pay  dividends,  and  he  subsequently  wrote,  suggesting    5^^"™ 
the  propriety  of  selling  the  share&  Three  calls  were  made  »• 

subsequently  to  the  fiat 

On  the  trial,  before  Lord  Crantvorth,  a  verdict  passed 
for  the  plaintifi^,  and  liberty  was  given  to  move  to  enter  it 
for  the  defendant 

As  to  the  first  call  there  is  no  question — ^the  plaintiffs 
are  not  entitled  to  recover.  As  to  the  others,  it  was  con- 
tended for  the  defendant,  first,  that  there  was  evidence 
that  the  assignees  had  taken  to  the  shares,  and  conse- 
quently that  the  shares  had  vested  in  them,  by  the  assign- 
ment before  the  three  last  calls  were  made;  and  if  so,  the 
bankrupt  would  be  no  longer  holder,  and  therefore  not 
liable.  We  intimated  our  opinion  during  the  argument, 
that  there  was  no  sufficient  evidence  to  warrant  the  jury 
in  coming  to  that  conclusion,  and  of  that  opinion  we  re- 
main. 

The  property  of  the  shares,  therefore,  continuing  in  the 
bankrupt,  the  next  question  is,  whether  the  Company  are 
barred  by  his  certificate,  on  the  ground  that  this  was  a 
debt  proveable  under  the  fiat  as  a  debt  due  in  futuro,  under 
the  51st  section,  or  on  a  contingency,  within  the  meaning 
of  the  56th  section  of  the  6  Geo.  4,  c.  16. 

That  it  was  not  a  debt  in  prsesenti  payable  in  futuro, 
ve  consider  to  be  quite  clear. 

The  statute  which  enables  the  Company  to  recover  calls, 
no  doubt  merely  enforces  an  obligation  on  the  sharehold- 
ers, created  by  contract  If  the  defendant  contracted  with 
the  Company  to  take  twenty  shares,  upon  each  of  which 
the  capital  to  be  contributed  was  20^.,  he  may  be  said  to 
have  agreed  with  them  to  pay  202.  per  share  by  such  in- 
stalments as,  according  to  the  statute,  they  were  entitled 
to  require.  If  he  purchased  the  shares  from  another,  he 
may  be  considered  as  having  taken  upon  himself  the  con- 
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I860.  tract  of  the  vendor  to  the  like  effect.  But  under  this 
Sooth  8taf-  section  (the  51st),  which  is  taken  from  the  7  Greo.  1,  a  31, 
bIjl^'oi.  8.  ^>  *^  d^^*"  under  such  a  contract  could  not  be  proved. 
^    *•  It  was  uncertain  how  much  of  the  20i  per  share  the  exi- 

gencies  of  the  Company  would  call  for,  nor  could  it  be  told 
what  the  time  of  payment  would  be,  and  consequently  what 
the  amount  to  be  rebated.  The  clause  of  the  stat.  7  Geo.  1 
applies  only  to  certain  debts  owing  at  the  time  of  the  bank- 
ruptcy, payable  at  a  certain  time:  Lord  Eldon,  in  Ex  parte 
Barker  (a),  in  effect  overruling  Ex  parte  Mitford  (b).  It 
is  clear,  therefore,  that  this  debt  could  not  have  been 
proved  under  the  51st  section. 

Is  this,  then,  a  debt  payable  on  a  contingency,  under  the 
56th  section?  The  contract  on  which  the  shareholder's  obli- 
gation is  founded,  is  not  to  pay  a  certain  fixed  sum  upon 
a  future  contingency,  but  such  sum  or  sums  as  may  be 
required  from  himself  and  all  the  other  shareholders  from 
time  to  time,  not  exceeding  a  certain  sum,  and  regulated 
by  the  wants  of  the  Company.  At  the  time  of  the  bank- 
ruptcy it  was  uncertain  what  the  sum  would  be  which  the 
defendant  would  be  called  on  to  pay,  and  no  certain  debt 
was  then  contracted. 

But,  in  order  to  bring  a  case  within  the  56th  section,  the 
bankrupt  must  have  contracted  a  certain  ddi  before  the 
bankruptcy,  payable  after  it  on  a  contingency.  The  clause 
was  meant  to  meet  cases  which  were  considered  as  operat- 
ing very  harshly,  and  which  the  51st  section  did  not  com- 
prise, such  as  sums  payable  under  marriage  settlements  by 
a  bankrupt,  after  his  death,  or  on  survivorship  (see  1  Mont 
&  A.  128,  Ex  parte  Marshall), 

If  it  were  also  necessary  that  the  contingency  should 
be  such  as  to  be  capable  of  valuation  (as  was  held  by 
Lord  Lyndhursty  see  1  Mont.  &  A.  124,  Ex  parte  Mar- 
shaU)y  this  is  a  contingency  which  never  could  be  the 

(a)  9  Ves.  jun.  114.  (b)  1  Bro.  C.  C.  398. 
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subject  of  YBluation,  depending  not  merely  on  the  wants 
of  the  Company,  but  the  ownership  of  the  shares  at  the 
time  of  the  call  by  the  bankrupt;  for  if  he  had  parted 
with  the  shares,  he  would  be  no  longer  responsible.  How- 
ever, it  does  not  seem  to  be  necessary  that  it  should  be 
capable  of  valuation,  (Ex  parte  Marshall,  Id.  156,  and  In  re 
WiUis  (a)) ;  therefore  we  do  not  decide  that  the  case  does 
not  fall  within  the  56th  section  on  that  ground ;  but  on 
the  other  ground,  of  the  uncertainty  of  the  claim,  we  are 
of  opinion  that  it  does  not.  The  situation  of  the  bank- 
rapt  in  this  respect  bears  a  close  resemblance  to  that  of  a 
lessee  who  has  become  bankrupt,  who  continues  liable  after 
his  certificate,  to  the  payment  of  rent  accruing  due  subse- 
quently to  the  bankruptcy.  The  contract  to  pay  rent  in 
futnro,  is  not  a  debt  contracted  at  the  time  of  the  bank- 
ruptcy, and  could  not  be  proved  under  the  fiat  against 
turn. 

We  may  add,  that,  to  make  the  bankrupt's  estate  pay  a 
dividend,  on  the  full  amount  of  the  sum  subscribed  for, 
when  no  other  shareholders  were  yet  required,  nor  sure  to 
be  required,  to  pay  a  call,  would  put  him  in  a  much  worse 
situation  than  others,  and  would  be  obviously  unjust 

We  think  the  rule  must  be  discharged. 


I860. 
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Rule  discharged. 


(a)  4  Exch.  530. 
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IN  THE  EXCHEQUER  CHAMBER. 

{In  Error  from  the  Court  of  Exchequer), 

/V6.  8.  M'ClURE  V,  RiPLBY. 

A  declaration      A  HIS  was  a  writ  of  error  brought  by  the  defendant  be- 
TrcelS^^  low,  upon  the  judgment  of  the  Court  of  Exchequer  (a), 
trac^  by  which        j|;  ^^s  an  action  of  assumpsit.     The  declaration  con- 

the  defiendant  ,  ,  f  . 

amed  to  take    tained  a  special  count     To  this  declaration  the  defendant 

a  certain  por>         iii*i  i/*i*i*  ••:i 

tionofaship'a     pleaded  SIX  pleas,  on  each  oi  which  issues  were  joined, 
^oon^hw      rpjjg  gj.g^  ^^^^  ^^^  ^^^  issues  were  found  for  the  plaintiff, 

after  an  aver-      the  fifth  for  the  defendant.     The  judgment  roll  set  forth 

ment  of  readi-  ,  ,  .  . 

neaa  and  will-     the  finding  of  the  jury  and  the  judgment  in  the  following 

ingneaa  on  the      . 

pvtofthepUdn.  terms:— 

tiff  to  deliver 

and^iSr  Ae  "  ^^^  ^^  jurors  now  here  appearing,  to  speak  the  truth 

diip*8  arrival  at   of  the  premises  within  contained,  being  elected,  tried,  and 

o,f  allied  as  ^  ..... 

a  breach,  that     swom,  on  their  oath  say,  as  to  the  issue  first  within  joined, 
before  ^e  am-    that  the  defendant  did  promise  in  manner  and  form  as 

val  of  the  ship 
at  B.,  dis- 

diaiged  the  plaintiff  from  delivering  the  cargo,  and  thenceforth  continually  afterwards  refused  to 
perform  the  agreement.  The  defendant,  after  pleading  several  pleas  to  the  whole  declaration,  pleaded, 
thirdly,  as  to  so  much  of  the  breach  as  related  to  the  discharging  the  plaintiff  from  delivering  the 
caigo,  and  to  the  refusing  to  perform  the  agreement,  by  a  traverse  of  those  allegations.  Fourthly,  as 
to  so  much  of  the  breach  as  related  to  the  defendant's  having,  before  the  arrival  of  the  ship,  dischaiged 
the  plaintiff  fixym  delivering  the  caigo,  and  refused  to  perform  the  agreement,  that,  before  the  arrival 
of  the  ship,  the  defendant  retracted  his  discharge  and  refusal.  Fifthly,  as  to  the  *'  residue  of  the  said 
breach,"  by  traversing  the  allegation  of  the  plaintiff's  readiness  and  willingness  to  deliver  the  cargo.  At 
the  trial,  a  verdict  was  found  for  the  plaintiff  upon  all  the  issues  but  the  fifth,  and  that  issue  was 
found  for  the  defendant.  In  the  judgment  roll  the  damages  were  assessed  "  on  occasion  of  the  breach 
of  promise  in  the  declaration  assigned  (other  than  the  part  of  the  said  breach  in  the  plea  mentioned)," 
at  a  certain  sum;  and  the  roll  concluded  by  stating  that  the  plaintiff  is  in  merey  as  to  the  premises,  as  to 
the  issue  found  for  the  defendant  on  the  fifth  plea : — Held,  on  error,  affirming  the  judgment  of  the 
Court  bdow,  that,  if  the  words  "  the  retidue  of  the  said  breach"  were  to  be  construed  as  meaning  such 
part  of  the  breach  as  was  uncovered  by  the  third  and  fourth  pleas,  the  residue  was  nothing,  and  the 
plea  was  immaterial,  as  the  third  plea  covered  the  whole  of  the  breach ;  but  if,  on  the  other  hand,  the 
words  in  question  were  to  be  taken  as  relating  to  so  much  of  the  breach  as  was  uncovered  by  the 
fourth  plea,  and  if  that  plea  covered  only  that  part  of  the  breach  which  related  to  what  took  place 
before  the  arrival  of  the  ship  at  B.,  as  the  third  and  fourth  issues  had  been  found  for  the  plaintiff, 
the  issue  raised  by  the  fifth  plea  was  altogether  immaterial,  and  the  plaintiff  was  substantisJly  enti- 
tled to  judgment  non  obstante  veredicto,  and  therefore  that  the  defendant  had  no  cause  to  complain ; 
so  that,  in  either  view,  the  fifth  plea  was  wholly  immaterial. 

(a)  See  the  case,  where  the  pleadings  are  fully  set  out,  4  Exch.  345. 
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the  plaintiff  has  within  thereof  complained.     And  as  to        1850. 
the  issne  secondly  within  joined,  the  jurors  aforesaid  on 
their  oath  aforesaid  further  say,   that  the  within-men- 
tioned cargo  of  congou  tea  was  consigned  to  and  for  ac- 
count of  the  plaintiff,  in  manner  and  form  as  in  the  de- 
claration is  alleged.     And  as  to  the  issue  thirdly  within 
joined  the  jurors  aforesaid  on  their  oath  aforesaid  fur- 
ther say,  that  the  defendant  did  discharge  the  plaintiff 
from  delivering  the  said  cargo  or  any  part  thereof,  and 
refuse  to  buy  or  pay  for  the  within- mentioned  one-third 
interest  in  the  said  cargo  or  any  part  thereof;  and  that 
the  defendant  did  refuse  to  receive  or  sell  the  said  cargo 
or  any  part  thereof,  and  to  observe,  perform,  and  fulfil 
the  within-mentioned  agreement  or  any  part  thereof,  in 
manner  and  form  as  in  the  within-mentioned  breach  of 
promise  is  in  that  behalf  within  alleged.     And  as  to  the 
issue  fourthly  within  joined,  the  jurors  aforesaid  on  their 
oath  aforesaid  further  say,   that  the  defendant  did  not 
retract  or  withdraw  the  discharge  or  refusal  or  either  of 
them  in  the  said  breach  mentioned,  nor  did  the  plaintiff 
refuse  to  deliver,  nor  was  the  defendant  ready  or  willing 
to  receive,  the  said  cargo  or  any  part  thereof,  according  to 
the  said  agreement,  in  manner  and  form  as  the  defendant 
has  within  in  his  fourth  plea  alleged.     And  as  to  the  issue 
fifthly  within  joined,  the  jurors  aforesaid  on  their  oath 
aforesaid  further  say,  that  the  plaintiff  was  not  ready  or 
willing  to  deliver  to  the  defendant  the  said  cargo  or  any 
part  thereof,  in  manner  and  form  as  in  the  declaration 
is  in  that  behalf  within   alleged.     And  as  to  the  issue 
lastly  within  joined,  the  jurors  aforesaid   on  their  oath 
aforesaid  fiirther  say,  that  the  plaintiff  did  not  cause  or 
procure  the  defendant  to  enter  into  or  make  the  said 
agreement  or  promise,  nor  was  the  defendant  induced  to 
enter  into  or  make,  nor  did  the  defendant  enter  into  or 
make,  the  said  agreement  or  promise  through  or  by  means 
of  fraud,  covin,  or  misrepresentation,  in  manner  and  form 
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1850.        as  in  the  defendant's  last  plea  is  alleged.   And  they  assess 
M'Clurb      ^^^  damages  of  the  plaintiff,  on  occasion  of  the  breach  of 
V-  promise  in  the  declaration  assigned  (other  than  the  part 

of  the  said  breach  in  the  fifth  plea  mentioned),  over  and 
besides  his  costs  and  charges  by  him  about  his  suit  in  this 
behalf  laid  out,  at  1423/.,  and  for  those  costs  and  charges 
at  40^.;  and  hereupon  the  said  justices  have  prefixed 
&c.,  next  to  the  said  parties  to  come  before  the  Barons 
of  the  Exchequer  of  our  Lady  the  Queen  at  Westmin- 
ster, to  hear  judgment  &c.  Whereupon  all  and  singu- 
lar the  premises  being  seen  and  by  the  Coiirt  here  fully 
understood,  and  mature  deliberation  being  had  thereon, 
it  is  considered  that  the  plaintiff  do  recover  against  the 
said  defendant  his  said  damages,  costs,  and  charges  by  the 
jurors  aforesaid  in  form  aforesaid  assessed;  and  also  5432. 
98.  lOd.  for  the  said  costs  and  charges  by  the  said  Court 
here  adjudged,  of  increase  to  the  plaintiff,  and  with  his 
consent,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  which  said  damages,  costs,  and  charges 
amount  in  the  whole  to  19662.  ds.  lOd;  and  the  defendant 
in  mercy  &c.  And  the  plaintiff  is  also  in  mercy  as  to 
the  premises  whereof  the  issue  above  joined  on  the  said 
fifth  plea  is  found  for  the  defendant  by  the  said  jury  in 
form  aforesaid;  and  let  the  defendant  go  thereof  without 
day,  &c.'' 

MeUish  (Unthank  with  him),  for  the  plaintiff  in  error. 
— The  judgment  of  the  Court  below  ought  to  be  reversed. 
The  issue  raised  by  the  fifth  plea  is  found  for  the  defend- 
ant, and  that  plea  is  a  complete  answer  to  the  whole  cause 
of  action  disclosed  by  the  declaration.  The  declaration  in 
truth  contains  two  breaches,  the  one  relating  to  a  period 
before  the  arrival  of  the  vessel  at  Belfast,  and  the  other 
to  the  time  after  such  arrival  The  damages  are  not  as- 
sessed upon  the  whole  declaration,  but  upon  "  the  breach 
of  promise  in  the  declaration  assigned,  other  than  the  part 
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of  the  said  breach  in  the  fifth  plea  mentioned."  The  fifth  isso. 
plea»  which  is  pleaded  to  the  reaidtLe  of  the  said  breach,  is 
directed  to  that  part  of  the  declaration  to  which  the  fourth 
plea  is  not  pleaded.  The  refusal  to  perform  the  contract 
before  the  stipulated  time  has  arrived,  is  no  ground  of  ac- 
tion. That  being  so,  and  the  fourth  plea  being  directed  to 
that  supposed  breach,  and  the  fifth  plea  being  pleaded  to 
the  residue,  and  being  found  for  the  defendant  below,  he 
was  properly  entitled  to  judgment.  [Cresswdl,  J. — The 
defendant's  pleader,  by  the  language  of  the  pleas,  has 
treated  the  declaration  as  containing  one  breach  only. 
The  fifth  plea,  is  ^'  as  to  the  residue  of  the  said  breack*'] 
That  all^ation  means  the  whole  breach  assigned.  The 
breach  may  be  considered  as  divided  into  two  distinct 
parts.  The  word  "residue"  clearly  refers  to  that  part  of 
the  declaration  which  is  not  covered  by  the  preceding  plea, 
inasmuch  as  the  first  plea  is  pleaded  generally  to  the  whole 
declaration,  and  the  third  also;  and  then  the  fourth  plea, 
which  immediately  precedes  the  plea  in  question,  is  only 
pleaded  to  a  part  of  the  breach ;  and  the  fifth  plea,  which 
is  pleaded  to  the  residue,  must  of  necessity  be  taken  as 
pleaded  to  that  part  which  had  been  left  unanswered  by 
the  preceding  plea.  [Maviey  J. — Does  not  the  "residue" 
mean  what  remains  uncovered  by  the  third  and  fourth 
pleas?  in  which  case  the  residue  would  amount  to  nothing, 
ftnd  the  plaintiff  would  be  entitled  to  judgment  on  that  is- 
sue, notwithstanding  the  verdict  in  favour  of  the  defendant 
Erley  J. — It  appears  to  me  that  that  is  the  solution  of  the 
question,  namely,  that  the  residue  does  amount  to  nothing. 
Matde,  J. — ^If  the  plaintiff  be  entitled  to  judgment  on  that 
issue  non  obstante  veredicto,  the  defendant  has  no  cause  of 
complaint.] 

Martin  (J.  Henderson  with  him),  contrk,  was  not  called 
upon. 
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1^60^  Patteson,  J. — The  proceedings  in  this  case  are  rather 
singular.  The  declaration  sets  out  a  specific  contract,  and 
states  a  breach,  in  language  which  may  apply  to  either  of 
two  states  of  things.  The  alleged  contract  is,  that  the 
plaintifi^  agreed  to  sell,  and  the  defendant  to  buy,  one- 
third  interest  in  a  cargo  of  tea,  on  or  after  the  arrival  of 
the  vessel  at  Belfast.  The  breach  is,  that  the  defendant, 
before  the  arrival  of  the  vessel  with  the  cargo  at  Belfast, 
wholly  discharged  the  plaintiff  from  delivering  the  cargo 
at  that  place,  and  then,  and  thenceforth  continually  after- 
wards, wholly  refused  to  perform  the  agreement.  That 
allegation  would  cover  the  refusal  to  perform  the  agree- 
ment at  the  time  the  discharge  was  given,  before  the  ar- 
rival of  the  vessel  at  Belfast,  and  also  any  subsequent  re- 
fusal, if  there  were  any.  If  the  cause  of  action  were  to 
depend  upon  a  refusal  to  receive  the  cargo  after  the  vessel 
had  arrived,  then,  on  the  supposition  that  there  had  been 
no  discharge,  the  averment  of  readiness  and  willingness, 
which  is  contained  in  the  declaration,  might  have  been 
material.  But,  on  the  other  hand,  if  there  was  a  discharge, 
the  averment  of  readiness  and  willingness  would  not  be 
material.  The  first  plea  denies  the  contract  alleged.  The 
third  plea  denies  altogether  any  discharge  or  any  refusal 
to  receive  the  cargo,  and  manifestly  applies  to  the  whole 
declaration.  As  to  the  fourth  plea,  the  learned  counsel 
contends,  and  perhaps  rightly,  that  it  is  confined  to  that 
which  took  place  before  the  arrival  of  the  vessel  at  Belfast, 
namely,  to  a  discharge  at  that  time,  and  the  refusal  to 
complete  the  agreement.  The  fifth  plea  is  as  to  the  resi- 
due of  the  breach,  and  is  a  mere  traverse  of  the  plaintiff's 
readiness  and  willingness  to  deliver  the  cargo.  Now,  if 
the  fifth  plea  is  to  be  construed  with  reference  only  to  the 
foiirth  plea,  and  the  contention  is  right  with  respect  to  the 
meaning  of  that  fourth  plea,  (which  I  do  not  say  it  is  not,) 
then  there  would  remain  a  residue  to  be  answered,  because 
the  breach  being,  that,  before  the  arrival  of  the  vessel  at 
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Belfast^  the  defendant  discharged  the  plaintiff  from  deli-  1850. 
vering  the  cargo,  and  then  and  thenceforth  continually  re- 
fused to  perform  the  agreement;  and  the  fourth  plea  being 
pleaded  onlj  to  the  refusal  to  perform  the  agreement  before 
the  aniyal  at  Belfast,  the  refusal  to  perform  the  agreement 
after  the  arrival  there  would  be  left  wholly  unanswered. 
Thus  the  contention  is,  that  the  fifth  plea,  by  the  word 
"residue,''  means  the  refusal,  if  any,  after  the  arrival  at 
Belfietst.  The  issue  on  that  fifth  plea  might  have  been  ma- 
terial, provided  the  fourth  plea  had  been  found  for  the  de- 
fendant as  to  the  retraction ;  and  in  that  case  it  might  have 
entitled  the  defendant  to  the  judgmentof  the  Court  upon  the 
whole  record.  But  the  issue  on  the  fourth  plea  being  found 
against  the  defendant,thatisto say, that  hedid  notretracthis 
discharge,  and  the  issue  on  the  third  plea  being  also  found 
against  him,  namely,  affirmatively  that  he  did  discharge  the 
plaintiff  from  delivering  the  cargo,  the  issue  upon  the  fifth 
plea,  at  all  events,  becomes  immaterial,  inasmuch  as  there 
was  no  necessity  for  any  readiness  and  willingness  to  be 
averred,  if  there  was  really  and  truly  a  discharge,  which  the 
jury  have  found  there  was.  The  real  and  true  substance  of 
what  is  contended  appears  to  me  to  be  neither  more  nor  less 
than  this:  that  whereas  the  judgment  is  entered  for  the  de- 
fendant on  the  fifth  issue,  (the  verdict  being  for  him  upon 
that  issue,)  and  that  the  plaintiff,  as  to  so  much,  shall  be 
m  mercy,  such  entry  is  not  a  proper  entry,  but  that  the 
judgment  ought  to  be  entered  for  the  plaintiff  non  obstante 
yeredicto  on  that  issue.  In  that  view  of  the  case,  I  do 
not  conceive  that  the  defendant  can  be  entitled  to  reverse 
this  judgment,  because  it  is  entered  for  him  on  that  part, 
whereas  it  ought  to  have  been  entered  for  the  plaintiff;  un- 
less, indeed,  Mr.  Mellishis  right  in  his  contention,  that,  the 
assessment  of  damages  being  made  on  the  breach,  excluding 
the  part  of  it  covered  by  the  fifth  plea,  there  is  nothing 
left  in  the  declaration  sufficient  to  sustain  the  assessment 
of  damages.     That,  however,  I  take  it,  is  not  the  case,  be- 

VOL.  V.  L  BXCH. 
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1850.  cause  really  the  issue  is  immaterial  with  respect  to  the  as- 
sessment of  damages.  There  could  be  no  assessment  on  it. 
The  declaration  would  be  good  enough  without  any  aver- 
ment of  readiness  and  willingness,  supposing  there  were 
only  an  averment  of  discharge,  and  that  averment  were 
traversed  and  found  for  the  plaintiff.  The  assessment  of 
damages  would  be  on  the  nonperformance  of  the  contract, 
mid  not  upon  the  question,  whether  the  plaintiff  was  rea- 
dy and  willing  or  not.  This  view  of  the  case  proceeds  on 
the  assumption  that  the  ^'  residue  "  means  the  residue  after 
the  fourth  plea.  Whether  that  be  the  proper  construction 
or  not,  it  is  not  now  necessary  to  decide.  I  do  not  say  it 
is  not.  On  the  other  view  of  the  case,  that  the  "  residue*' 
is  to  be  construed  as  having  reference  to  both  the  third 
and  fourth  pleas,  the  fifth  plea  is  quite  idle  and  immate- 
rial, because  there  is  no  residue  left,  and  the  plea  is  an  an- 
swer to  nothing.  It  is  just  as  much  irrelevant  as  if  it  had 
traversed  something  not  contained  by  averment  or  implictr 
tion  in  the  declaration.  In  such  a  case  the  plaintiff  would 
be  entitled  to  judgment.  On  either  construction,  we  all 
agree  that  the  judgment  of  the  Court  below  is  right,  and 
ought  to  be  affirmed. 

Judgment  affirmed. 


T 
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A8HPITEL  v.  Sebcombe.  FA,  7. 

HIS  iras  a  bill  of  exceptions  to  the  ruling  of  Cresswe^  In  July,  1845, 

J.,  on  the  trial  of  the  cause  at  the  Devonshire  Spring  As-  Jany  to  pro- 

riies,  1847.     The  action  vras  brought  by  the  defendant  in  J^^^aT*' 

error,  the  allottee  of  shares  in  a  projected  Railway  Com-  prMpecuu  u- 

'  ,  .  \  sued,  headed 

pany,  to  recover  2621  10s.,  being  the  amount  of  his  de "Capital, 

posits,  the  scheme  having  proved  abortive.     The  declara-  ioo,obo  sham 
tion  was  in  assumpsit  for  money  had  and  received,  and  ^^^^^^ 
the  defendant  pleaded  non  assumpsit,  upon  which  issue  Octoher,  1845, 

...  the  plaintiff  ap- 

was  joinecL  plied  for  200 

The  mat^al  facts  stated  in  the  bill  of  exceptions  to  Sj^^he**'' 
have  been  proved  on  the  part  of  the  plaintiff,  were  as  fol-  ^^* "  ^  ■?«• 

•^  x^r^  to  accept  the 

Icnrs: — ^In  July,  1845,  a  Joint-stock  Company,  called  "  The  same  or  any 
Metropolitan  Railways  Junction  Company,"  was  provision-  object  to  the 
ally  leistered,  pursuant  to  the  7  &  8  Vict.  c.  110;  and,  in  l^^^^^ 

agreement;  and 
1  fiirtiier  agree  to  execute  the  same  and  any  other  agreement  or  deeds,  and  to  pay  the  depotit  when 
ftqanvd.**  On  the  11th  of  October  a  letter  of  allotment  of  100  shares  was  sent  to  the  plaintiff,  con- 
tuuBg  notiee  to  par  the  deposit  on  or  before  the  20th  of  October,  and  adding — "  I  beg  idso  to  inform 
yon,  xnaX  scrip  for  the  shares  will  be  deliTered  to  you  in  exchange  for  this  letter  and  receipt,  upon  your 
izeeiitiag  tiie  pariiainentary  contract  and  mbscribers'  agreement,  which  lies  here  for  signature  until 
iiirther  notice,  and  afterwards  at  such  other  places  as  will  be  hereafter  notified."  The  plaintiff,  who 
lesided  at  Szeter,  paid  the  dqiosit  on  the  2(Hh  of  October,  and  on  the  3rd  of  December  the  subscrib- 
ing agreement  was  sent  to  Exeter,  and  the  plaintiff  had  an  opportunity  of  executing  it,  but  did  not. 
It  did  not^ppesTf  howerer,  that  he  was  called  upon  to  execute  it,  nor  that  any  notice  was  given  to  him 
that  the  deed  was  at  Exeter.  The  subscribers'  agreement,  which  bore  date  the  1 5th  of  October,  author- 
ised the  directors  to  take  such  measures  and  incur  such  preliminary  expenses  as  they  might  think 
adriaaUe^  to  increase  or  diminish  the  capital  of  the  Company,  to  extend  the  railway,  or,  if  they  should 
think  fit,  to  abandon  the  undertaking.  It  also  specially  authorised  them  to  apply  the  deposits  in  pay- 
ment of  the  expenses,  and  the  deposits  were  so  applied ;  but  the  undertaking  was  abandoned  in  con- 
sequence of  the  allottees  not  furnishing  sufficient  ftinds  to  carry  it  on,  and  without  any  firaud  or  mis- 
eondoct  on  the  part  of  the  managing  committee.  On  the  winding  up  of  the  concern,  a  committee  of 
mquiry  had  been  iqipointed,  and  the  defendant,  one  of  the  managing  committee,  handed  to  them  the 
Bdnnte-book,  containing  an  entry  made  by  the  secretary  of  the  Company  in  the  course  of  his  duty,  of 
a  eertain  reaolatum  proposed  by  the  defendant  at  a  meeting  of  the  oommittee  of  management.  In  an  ac- 
tion by  the  plaintiff  to  recover  back  his  depositas  upon  a  feolure  of  consideration,  the  learned  Judge  ruled 
diat  this  resolution  was  evidence  against  the  defendant,  and  he  told  the  jury  that,  if  they  thought  that 
the  project  had  been  abandoned  as  abortive  at  the  time  the  action  was  commenced,  they  should  find 
far  the  plaintiC  On  a  bill  of  exceptions  to  this  ruling, — Hddf  first,  that  the  learned  Judge  was  right 
iaadinitcii^  the  resolution  in  evidence. 

Secondly,  that  the  direction  of  the  learned  Judge  was  correct,  since  the  plaintiff's  daim  was  founded 
OB  tile  frilope  of  the  project,  and  his  want  ef  consent  or  acquiescence  in  the  application  of  the  money, 
■ad  tboe  was  no  evidence  of  consent  or  acquiescence  besides  the  letters  and  the  subscribers'  agreement; 
tad,  flatter  document  not  being  in  existence  at  the  time  of  the  plaintiff's  application  for  shares,  he 
VIS,  by  his  letter  of  the  6th  of  October,  subjected  only  to  the  terms  of  such  an  agreement  as  the  di- 
tectofs  might  properiy  call  on  him  to  execute,  and  that  the  agreement  in  question  was  not  of  that  de- 
■criptien,  inasmnoi  as  it  purported  to  give  the  directors  larger  powers  than  the  7  &  8  Yict  c.  110, 
*•  ^,  authorised  them  to  assume;  and  also  purported  to  enable  them  to  expend  the  deposits  in  the 
•mdw  eCfodi  ezeeMve  pof^eii. 

l2 
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^JS5a^  the  following  month,  a  prospectus  was  published  and  diJy 
AsHPiTiL  registered,  headed :  "  Capital,  2,500,000t,  in  100,000  shares 
SssooifBi.  ^^  25t  each.  Deposit,  2L  12a  6d.  per  share."  The  pros- 
pectus stated,  amongst  other  things,  that  the  object  of  the 
line  of  railway  was  to  connect  the  various  railways  lead- 
ing to  the  metropolis,  so  that  traffic  might  be  transferred 
from  one  such  line  to  the  other,  without  passing  through 
London,  and  to  connect  the  counties  of  Essex,  Hertford, 
Middlesex,  Buckingham,  Surrey,  and  Kent. 

A  provisional  committee  of  the  Company  was  appointed, 
published,  and  registered,  consisting  of  eighty  persons,  of 
which  the  defendant,  with  his  assent,  was  one.  A  meet- 
ing of  the  provisional  committee  was  held  on  the  22nd  of 
September,  1845,  at  whichthe  defendant  was  present  It 
was  resolved,  that  fourteen  gentlemen,  then  named,  be  ap- 
pointed managing  directors  of  the  Company,  with  power 
to  add  to  their  number.  The  defendant  was,  with  his  as- 
sent, appointed  one  of  the  fourteen ;  and  these  managing 
directors  were  sometimes  called  the  directors,  sometimes 
the  managing  committee,  and  sometimes  the  committee 
of  management.  Before  the  2nd  of  October,  1845,  the 
managing  directors  reduced  the  capital  of  the  Company 
from  2,500,000t  to  2,000,000Z.,  alleging  that  the  estimate  of 
capital  was  larger  than  was  necessary  for  the  completion  of 
the  line;  and  they  thereupon  published  a  notice  thereof  in 
the  newspapers  of  the  2nd  of  October,  1 845. 

On  the  10th  of  October,  1845,  the  defendant  and  others, 
as  promoters,  signed  a  consent  to  be  the  acting  provisional 
committee  of  the  Company,  and  to  take  shares  in  the  un- 
dertaking. 

On  the  21st  of  October,  1845,  a  list  of  the  acting  pro- 
visional committee  of  the  said  railway  was  duly  registered 
by  the  solicitor  of  the  Company,  including  the  name  of  the 
defendant.  The  following  letter  of  allotment  was  issued 
by  the  committee  of  management  to  the  plaintiff,  on  the 
day  on  which  it  bears  date,  and  the  following  bankers' 
receipt  was  given  to  the  plaintiff,  by  the  authority  of  such 
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committee,  on  the  day  on  which  it  bears  date,  upon  pay-        1850. 
ment  by  the  plaintiff  of  the  money  in  such  receipt  men-      aotpitil 
tioned : —  ^     »• 

SlBOOMBI. 

"No.  Shares. 

.  "  Metropolitan  Railways  Junction  Company. 
"  (Provisionally  registered,  pursuant  to  7  &  8  Vict  c.  110.) 

"  11,  Clement's  Lane,  London, 
"11th  October,  1845. 
"  Sir, — ^The  Committee  of  Management  having  allotted  to 
you  100  shares  of  251.  each  in  this  undertaking,  I  am  in- 
structed to  request  that  you  will  pay  the  deposit  thereon 
of  2/.  128.  6d.  per  share,  (amounting  to  262Z.  10^.,)  to  one 
of  the  undermentioned  bankers,  who  will  sign  the  receipt 
at  the  foot  thereof,  on  or  before  Monday,  the  20th  of  Octo- 
ber instant,  or  the  directors  will  be  empowered  to  cancel 
the  allotment.  I  beg  also  to  inform  you,  that  scrip  for 
the  shares  will  be  delivered  to  you  in  exchange  for  this 
letter  and  receipt,  upon  your  executing  the  Parliamentary 
contract  and  subscribers'  agreement,  which  lies  here  for 
signature  until  further  notice,  and  afterwards  at  such 
other  places  as  will  be  hereafter  notified. 

"  By  order  of  the  Board, 

"  JoHU  Chbesb,  Secretary. 
"To  J.  C.  Sercombe,  Exeter." 

[Then  followed  a  list  of  bankers.] 

Bankers'  Receipt. 
"  Na  104a  October  20,  1845. 

''  Received  on  account  of  the  Committee  of  Management 
of  the  Metropolitan  Railways  Junction  Railway  Company, 
the  sum  of  Two  hundred  and  sixty-two  pounds,Ten  shillings. 

" je262  :  10  :  0  "For  Cubbib  &  Co. 

"  W.  HOWABTH. 

"  This  receipt  and  letter  are  to  be  exchanged  for  scrip 
certificates,  at  the  office  of  the  Company." 
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1850.  ^  At  a  meeting  of  shareholders,  held  on  the  5th  of  Janu- 

ary, 1846,  pursuant  to  adyertisement,  a  committee  of  fiye 
shareholders,  with  the  addition  of  an  accountant,  was  ap- 
pointed to  investigate  the  accounts  of  the  Company.  Such 
committee  met  from  time  to  time  at  the  Company's  offices, 
No.  11,  Clement's  Lane,  and  there  examined  the  books, 
cheques,  and  other  documents  of  the  Company,  which  were 
laid  before  them  by  the  secretary  of  the  Company  by  order 
of  the  chairman  of  the  Company  (who  was  also  chairman 
of  the  committee  of  management).  The  said  chairman, 
and  other  members  of  the  committee  of  management,  and, 
among  others,  the  defendant,  attended  there  from  time  to 
time  while  some  of  the  documents  were  being  examined, 
and,  while  such  books  were  lying  on  the  desk  for  the  ex- 
amination of  the  committee  of  shareholders.  And  there- 
upon and  after  giving  the  evidence  aforesaid,  the  counsel 
for  the  plaintiff  tendered  and  offered  to  read  in  evidence, 
and  (after  the  exception  of  the  counsel  for  the  defendant  to 
the  admissibility  of  the  said  evidence  hereinafter  men- 
tioned) did  give  in  evidence,  a  certain  resolution  in  one  of 
the  books  of  the  Company;  namely,  a  minute-book  kept 
and  written  by  the  secretary  of  the  Company,  in  the  course 
of  his  duty,  and  purporting  to  be  a  resolution  made  at  a 
meeting  of  the  committee  of  management,  and  purportii^ 
to  have  been  proposed  by  the  defendant,  which  said  reso- 
lution was  as  follows : — 

"  22nd  September,  a.d.  1845. 
"  It  was  proposed  by  William  Hurst  Ashpitel,  Esq.,  and 
seconded  by  John  Benson,  Esq. — '  That  the  solicitors  and 
promoters  of  the  Company  will  not  in  any  way  seek  for 
payment  of  their  expenses  from  the  provisional  committee, 
but  will  only  look  to  the  deposits;  and  the  solicitors,  being 
present,  assented  thereto.'  Carried  imanimously." 

That,  after  the  examination  of  the  accounts  of  the  Com- 
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panj  bj  the  committee  of  shareholders,  a  meeting  took  1850. 
place  between  them  (as  such  committee)  and  the  commit- 
tee of  management^  at  which  the  defendant  acted  as  chair- 
man of  the  committee  of  management,  and  at  which  the 
accounts  of  the  Company  were  discussed.  The  plaintiff 
farther  gave  in  evidence,  that  65,900  shares  in  the  Com- 
paajy  and  no  more,  were  allotted  to  yarious  persons,  upon 
letters  of  allotment  similar  to  that  issued  to  the  plaintiff; 
and  that  the  sum  of  between  16,000Z.  and  17,0002.,  and  no 
more,  was  paid  by  such  allottees,  including  the  plaintiff, 
npon  the  shares  so  allotted;  and  that  such  sum  would  not 
have  enabled  the  Company  to  go  before  Parliament  ac- 
cording to  the  Standing  Orders,  but  that  a  deposit  to  the 
amount  of  150,0002.  was  required  for  that  purpose;  and  it 
▼as  further  proved,  that  a  sum  of  16,325Z.,  or  thereabouts, 
had  been  expended  by  the  committee  of  management  in 
expenses  incidental  to  the  line,  and  in  advertisements,  and 
surveying;  that  is  to  say,  6000/L  had  been  so  spent,  and  a 
debt  of  above  10,0002.  incurred  for  similar  purposes.  The 
counsel  for  the  plaintiff  also  gave  in  evidence  divers  mat- 
ters and  things,  in  order  to  prove  that  the  said  undertak- 
ing could  not,  by  reason  of  the  want  of  sufficient  monies, 
and  by  the  failure  of  the  majority  of  the  allottees  to  pay 
np  their  deposit,  be  carried  out,  and  that  the  same  had 
thereupon,  and  before  the  commencement  of  this  suit,  been 
abandoned  as  abortive. 

The  evidence  on  the  part  of  the  defendant  was  as  fol- 
lows : — ^The  survey  of  the  line  by  the  engineer  of  the  Com- 
pany was  commenced  in  August,  1845,  and  about  122 
miles  of  the  line  were  surveyed,  and  plans  and  sections  for 
the  same  were  prepared  and  deposited,  pursuant  to  the 
Standing  Orders  of  Parliament,  and  great  expenses  were 
tbereby  incurred.  The  notices  of  an  intended  application 
to  Parliament  in  the  session  of  the  year  1846,  for  a  bill  to 
carry  out  the  undertaking,  were  given  to  the  landowners 
along  the  line^  and  otherwise^  pursuant  to  the  Standing 
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1850*  ^  Orders  of  Parliament,  and  great  expenses  were  thereby 
incurred;  and,  at  a  meeting  of  the  shareholders  of  the  Com- 
pany, on  the  19th  of  December,  1845,  such  meeting  resolv- 
ed that  a  further  sum  of  500Z.  should  be  expended  in  the 
service  of  notices  on  the  landowners. 

On  the  6th  of  October,  1845,  the  plaintiff  wrote  and 
sent  to  the  provisional  committee  of  the  Company  a  letter 
of  application  for  shares,  of  which  the  following  is  a 
copy: — 

"  To  the  Provisional  Committee  of  the  Metropolitan  Rail- 
ways Junction  Company. 

"11,  Clement's  Lane,  Lombard-street. 
"  Gentlemen, — I  request  you  to  allot  me  200  shares  in 
the  undertaking,  and  I  agree  to  accept  the  same,  or  any 
portion  thereof,  subject  to  the  provisions  of  the  subscribers' 
agreement;  and  I  further  agree  to  execute  the  same,  and 
any  other  agreement  or  deeds,  and  to  pay  the  deposit  when 
required. 

"  Name — J.  C.  Sercombb. 

"  Residence — Exeter. 

"  Description — ^Merchant. 

"  Date— 6th  October,  1845. 

"  Reference — J.  Addbs,  Esq." 

The  Parliamentary  contract  and  subscribers'  agreement 
were  prepared  by  the  Company,  and  are  dated  the  16th  of 
October,  1 845,  and  were  then  ready  for  the  execution  of 
the  allottees,  and  on  the  3rd  of  December,  1845,  such  deeds 
were  sent  to  Exeter,  where  the  plaintiff  then  resided,  for 
execution  by  the  allottees  there.  The  plaintiff  had  an  op- 
portunity of  executing  the  deeds,  but  did  not  execute  them. 
Several  of  the  allottees  did  execute  the  deeds,  and  to  such 
of  the  allottees  scrip  for  their  shares  was  delivered,  upon 
their  execution  thereof 

The  subscribers'  agreement,  which  was  made  between 
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the  several  persons  if  hose  names  were  subscribed  and  seals         iS60. 
affixed  in  the  schedule  thereto,  of  the  first  part,  and  certain      ^^ 
trustees  of  the  second  part,  after  reciting  the  objects  of  the  ^^ 

Company,  appointed  certain  persons,  (amongst  whom  was 
the  defendant,)  as  the  managing  committee  or  directors  of 
the  undertaking,  and,  amongst  other  provisions,  it  declared, 
"  that,  for  the  purposes  of  the  undertaking,  a  capital  not 
exceeding  2,000,000/.  in  the  first  instance  shoiild  be  raised 
and  subscribed  in  shares  of  251.  each;  but  that  the  com- 
mittee of  management,  or  directors  for  the  time  being, 
should  have  power  of  their  own  authority  to  increase  such 
capital,  in  case  the  amount  of  the  engineer's  estimate 
(which  was  not  yet  completed)  for  the  main  line  of  the 
railway  should  exceed  that  amount,  and  to  raise  the  re- 
quisite additional  capital  by  shares  to  be  allotted  to  such 
persons,  or  otherwise,  in  such  manner  as  the  committee 
should  think  fit;  and  also  from  time  to  time,  if  they  should 
think  proper,  so  to  increase  or  diminish  the  capital  for  the 
time  being,  provided  that  in  such  last  case  such  increase  or 
diminution  of  capital  should  previously  be  assented  to  by 
a  majority,  in  the  proportion  of  three  to  two  at  least,  of 
the  subscribers,''  &c.  "  That,  in  case  any  subscriber  should 
n^lect  or  refuse  to  pay  any  money  which  he  should  be  re- 
quired to  pay,  for  the  space  of  one  calendar  month,  it  should 
be  lawful  for  the  committee  or  directors  to  pass  a  resolu- 
tion declaring  the  shares  of  the  defaulting  party  forfeit- 
ed," &c.  ''  That  the  committee  shall  have  full  power  to 
take  such  measures  as  they  may  deem  expedient  to  carry 
the  undertaking  into  effect,  and,  for  that  purpose,  to  cause 
such  surveys  and  estimates  to  be  made  as  they  may  think 
advisable,  and  for  all  or  any  of  the  purposes  aforesaid, 
and  for  examining  or  testing  the  correctness  of  the  plans, 
estimates,  and  calculations  of  the  promoters  of  any  com- 
peting or  other  lines  of  railway,  or  of  any  party  opposing 
the  undertaking,"  &c.  "  With  full  power  also,  if  the  com- 
mittee or  directors  shall  think  fit,  to  extend  the  said  rail- 


154  BXCHEQUEB  BEP0BT8. 

1860.  Tf  ay  to  any  distances  whatsoever  beyond  the  proposed  ier- 
Abhpitil  niini,  or  either  of  them,  in  such  manner  as  the  committee 
a     *'  or  directors  shall  think  fit,  or  to  abandon  or  defer  the  said 

undertaking,  or  any  part  thereof,"  &c.  "  And  also,  to 
make  application  to  Parliament  in  the  ensuing  session  for 
an  Act  or  Acts  for  all  or  any  of  the  purposes  aforesaid,  &c.; 
and  to  take  such  proceedings  in  Parliament,  or  elsewhere, 
as  they  may  deem  expedient,  for  the  purpose  of  opposing 
or  altering  the  provision  of  any  bill  or  bills  that  may  be 
solicited  for  the  establishment  of  any  railway  or  other 
work  or  undertaking  which  may,  in  their  judgment,  inter- 
fere with,  or  tend  to  defeat  or  impede  the  accomplishment 
or  success,  or  to  affect  its  interest,"  &c.  "  That  the  com- 
mittee or  directors  shall  have  full  power,  out  of  the  money 
which  shall  come  to  their  hands,  or  to  be  placed  to  their 
credit  by  way  of  deposit,  or  payment  of  calls,  or  otherwise 
in  relation  to  the  undertaking,  to  make  such  deposit  or  in- 
vestment as  are  or  may  be  required  by  the  Standing  Or- 
ders of  both  or  either  of  the  Houses  of  Parliament;  and  also 
to  pay  or  allow  to  each  director  or  member  of  the  manag- 
ing committee  a  fair  and  reasonable  sum  for  his  trouble 
and  loss  of  time,  as  well  in  respect  of  his  office  or  capacity 
of  member  of  the  managing  committee  or  director  as  in 
that  of  sub-committee  man,  as  the  managing  committee  or 
directors  shall  think  right;  and  also  to  pay  and  allow  all 
such  fees,  salaries,  and  recompense  to  bankers,  counsel,  so- 
licitors, secretaries,  engineers,  brokers,  clerks,  servants^ 
and  other  persons  who  may  be  employed  by  them,  or  may 
have  been  already  employed  in  relation  to  the  undertak- 
ing, as  they  shall  think  right;  and  generally  to  apply  such 
monies  in  and  towards  the  fulfilment  and  enforcement  of 
any  bargains,  engagements,  contracts,  arrangements,  reso- 
lutions, or  agreements  into  which  they  may  have  entered, 
or  into  which  they  are  hereby  empowered  to  and  shall  or 
may  enter,  for  the  purposes  aforesaid,  and  towards  the  costs 
of  any  works  or  proceedings  connected  therewith,  and  in 
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and  towards  the  soliciting,  supporting,  or  opposing  such  bill  185a 
or  bills  in  Parliament,  as  hereinbefore  mentioned,  and  in  ob- 
taining the  necessary  Act  or  Acts  for  carrying  out  the  un- 
dertaking, and  generally  in  paying  and  satisfying  all  other 
costs,  charges,  expenses,  and  liabilities,  which  they,  or 
either  of  them,  may  sustain  or  incur,  or  which  may  hare 
been  already  sustained  or  incurred  in  relation  to  the  said 
undertaking,  or  otherwise,  in  pursuance  of  or  under  and 
by  virtue  of  these  presents,  or  in  the  execution  or  enforce- 
ment of  the  agreements,  provisions,  and  stipulations  here- 
in contained,'^  &c. 

Upon  the  counsel  for  the  plaintiff  tendering  in  evidence 
the  resolution  of  the  22nd  of  September,  1845,  contained 
in  the  said  minute-book,  the  counsel  for  the  defendant  in- 
sisted that  the  resolution  was  not  admissible  evidence 
against  the  defendant,  for  that  the  entries  of  a  living  per- 
son who  might  be  called  as  a  witness  were  not  admissible 
evidence  of  the  facts  and  occurrences  stated  in  such  en- 
tries. The  learned  Judge  overruled  the  objection,  and 
admitted  the  resolution  in  evidence,  and  in  summing  up 
directed  the  jury,  "that  if  they  thought  that  the  said 
project  had  been  abandoned  as  abortive  at  the  time  the 
said  action  was  commenced,  they  should  find  a  verdict  for 
the  plaintiff"  To  the  above  ruling  and  direction  of  the 
learned  Judge  the  counsel  for  the  defendant  tendered  a 
biQ  of  exceptions,  and  a  verdict  was  found  for  the  plaintiff 
for  2G21.  lOsi,  upon  which  judgment  was  entered  up,  and  a 
mrit  of  error  brought. 

The  errors  assigned  were  in  substance,  that  the  learned 
Judge  allowed  the  resolution  of  the  22nd  of  September, 
1845,  to  be  given  in  evidence,  whereas  it  was  not  good  and 
admissible  evidence.  Also,  that  the  direction  of  the  learn- 
ed Judge  was  wrong,  inasmuch  as  the  fact  that  the  pro- 
ject had  been  so  abandoned  at  the  time  the  action  was 
commenced  was  not  sufficient  to  entitle  the  plaintiff  to  the 
verdict. 


SiBOOMBI. 
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1850.  The  case  was  argued  (a)  (June  16,  1849,)  by 

Abhpitkl 

V.    _  Crowder  {Montague  Smith  with  him),  for  the  plain- 

tiff in  error. — First,  the  resolution  of  the  22nd  of  Sep- 
tember, 1845,  was  not  admissible  in  evidence  against 
the  plaintiff  in  error.  All  that  was  shewn  was,  that 
the  book  in  which  the  resolution  in  question  was  en- 
tered was  a  minute-book  kept  by  the  secretary,  who  at- 
tended with  it  at  the  board  of  the  managing  committee, 
of  which  the  plaintiff  in  error  was  one.  It  did  not  appear 
that  he  ever  saw  the  resolution,  nor  was  there  any  evidence 
that  he  was  present  at  the  board  on  the  22nd  of  Septem- 
ber, 1845.  This  is  not  like  the  case  of  an  entry  made  by 
the  clerk  of  a  tradesman  in  the  ordinary  course  of  business; 
nor  is  the  resolution  admissible  as  an  entry  made  by  a  de- 
ceased person,  but,  the  secretary  being  alive,  he  ought  to 
have  been  called. 

Secondly,  the  direction  of  the  learned  Judge  was  wrong. 
Upon  the  facts  of  this  case,  the  action  is  not  maintainable. 
[He  referred  to  the  7  &  8  Vict.  c.  110,  ss.  2,  3,  4,  and  23.] 
The  deposits  were  paid  upon  the  terms  of  the  letters  of  ap- 
plication and  allotment,  and  consequently  subject  to  the 
provisions  of  the  subscribers'  agreement,  which  empowers 
the  directors  to  expend  the  deposits  for  the  purpose  of  car- 
rying the  scheme  into  execution.  That  distinguishes  the 
present  case  from  Walstab  v.  SpoUi$woode(b),  Besides,  the 
23rd  section  of  the  7  &  8  Vict,  a  110,  authorises  the 
promoters  of  a  Company  provisionally  registered  to  allot 
shares  and  receive  deposits  by  way  of  earnest  thereon,  at  a 
rate  not  exceeding  lOL  per  cent,  on  the  amount  of  every 
share,  and  in  the  case  (amongst  others)  of  Railway  Com- 
panies, such  further  sum  as  may  be  required  by  the  Stand- 
ing Orders  of  either  House  of  Parliament,  before  obtaining 

(a)  Before  Pattesoriy  J,,  Cole-      liamsy  J. 
ridffe,  J.,  Matde,  J.,  CresatoeUy  J.,  {b)  16  M.  <Sr  W.  601. 

Wiffktniany  J.,  Erl^y  J.,  and  Wil- 
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an  Act  of  Parliament    The  case  of  Garwood  v.  Ede(a)  no        i860, 
doubt  differs  from  this,  inasmuch  as  there  the  plaintiff  had      a«hpitil 
executed  the  "  Parliamentary  contract,"  and  also  the  "  sub-     „    •• 
scribers'  agreement;"  however,  in  Clements  v.  Todd(b)  the 
plaintiff  had  never  in  fact  executed  either;  but  the  letter 
of  application  having  contained  the  usual  undertaking  to 
execute  those  documents  when  required,  it  was  held,  that 
the  plaintiff  had  paid  his  money  upon  the  same  terms  as 
if  he  had  executed  them.    In  Jones  v.  Harrisonip)  the 
letter  of  allotment  contained  this  term : — "  The  directors 
assume  the  right  to  apply  the  amount  paid  for  deposits  in 
discharge  of  any  liabilities  incurred  by  them  under  the  ge- 
neral powers  vested  in  them  for  the  prosecution  of  the  un- 
dertaking;" and  it  was  held,  that  the  directors  had  author- 
itj  to  lay  out  the  deposits  in  such  necessary  expenses  as 
bd  been  incurred  by  them  in  the  prosecution  of  the  scheme, 
and,  all  the  deposits  having  been  so  expended,  that  the 
plaintiff  was  not  entitled  to  recover.     The  principle  of  that 
decision  must  govern  this,  the  only  difference  between  the 
tvo  cases  being,  that  there  the  terms  were  embodied  in  the 
letter  of  allotment,  here  another  document  is  referred  to  as 
containing  them.  But,  further,  it  is  submitted  that  WcUstab 
y-Spottiswoode  cannot  be  supported.    That  case  was  in  its 
circomstances  peculiar;  for,  although  the  scheme  had  been 
proyisionally  registered,  nothing  had  been  done  with  re- 
ference to  a  subscribers'  agreement,  or  the  issuing  of  scrip. 
The  important  fact  upon  which  the  decision  proceeded  was, 
that  the  directors  had  determined  not  to  issue  any  scrip, 
*nd  it  was  assumed  that  the  doctrine  in  Nockels  v.  Cros- 
h[^  applied  in  all  its  particulars.     Some  preliminary  ex- 
panses must,  however,  be  necessarily  incurred  by  the  pro- 
inoters  of  these  schemes;  and  can  it  be  said  that  they  en- 
gage to  guarantee  the  formation  of  the  Company,  or  to  be 


(a)  1  Exch.  264.  (c)  2  Exch.  62. 

%  II  268.  ((^  3  B.  «k  C.  814. 
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1850.  responsible  for  the  expenses  if  it  fail,  though  without  any 
fault  on  their  part?  They  are  trustees  for  the  sharehold- 
ers, and  as  such  are  bound  to  use  their  best  endeavours  to 
carry  out  the  undertaking.  The  7&  8  Vict  a  110,  s.  23, 
evidently  means  that  the  promoters  shall  have  power  to 
expend  the  amount  which  they  are  thereby  authorised  to 
receive  as  deposits,  in  such  acts  as  are  necessary  for  con- 
stituting the  Company;  but  no  such  authority  would  be 
required  if  they  are  to  be  responsible  out  of  their  own 
funds.  In  addition,  the  Standing  Orders  of  Parliament  re- 
quire a  deposit  of  1 W.  per  cent,  on  the  amount  of  capital 
subscribed,  which  must  be  at  least  three-fourths  of  the  es- 
timated expense.  This  is  not  like  the  case  where  a  parti- 
cular thing  alone  is  to  be  done,  and  no  relation  of  part- 
nership arises  until  that  thing  is  accomplished;  but  during 
all  the  time  intervening  between  the  payment  of  the  de- 
posits and  the  obtaining  the  Act  of  Parliament  there  is  a 
connection  between  the  parties  which  prevents  them  from 
suing  one  another.  It  is  immaterial  whether  they  are 
promoters  or  subscribers:  they  are  associated  together  for 
a  common  purpose,  and  are  in  the  same  situation  as  if  they 
had  met  together  and  jointly  done  what  was  done:  Hohnes 
V.  Higg%n8(a).  In  Lucas  v.  BeachQ)),  the  plaintiff  had  en- 
tered into  an  express  contract  with  the  committee  before 
he  became  a  subscriber,  and  on  that  ground  it  was  held 
that  he  was  not  precluded  from  recovering.  [He  also  re- 
ferred to  ReynsU  v.  Leun8{c),  Atkinson  v.  Pocock(d)y  and 
Vane  v.  Cobbold{e),] 

Butt  {Greenwood  with  him),  for  the  defendant  in  error. — 
First,  the  book  containing  the  resolution  was  admissible 
in  evidence,  on  the  principle  that,  "in  some  cases  the 
possession  of  documents,  or  the  circumstance  that  a  party 

{a)  1  B.  &  C.  74.  {d)  1  Exch.  796. 

if)  1  M.  &  G.  417.  (e)  Id.  798. 

(c)  15  M.  &  W.  617. 
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hiLS  access  to  them,  has  been  considered  as  a  ground  for  ^  i860, 
affecting  him  irith  the  admission  of  the  facts  stated  in 
them:"  Phillips  on  Evidence  (a),  Alderson  v.  ClayQ)).  The 
book  in  question  was  a  minute-book  of  the  committee  of 
management,  of  which  the  plaintiff  in  error  was  a  mem- 
ber, and  was  produced  by  him  as  such  to  the  committee 
of  shareholders,  and  examined  by  them  in  his  presence, 
together  with  other  documents  relating  to  the  undertaking. 
Secondly,  the  direction  of  the  learned  Judge  was  cor^ 
lect  As  the  provisional  registration  continued  in  force 
for  one  year  only,  and  it  is  found  as  a  fact  that  the  un- 
dertaking was  abandoned  as  abortive,  unless  NockeUs  v. 
Cro86y(c)  and  WalstaJ)  v.  SpoUiawoode  (d)  ure  bad  law, 
the  defendant  in  error  is  entitled  to  succeed.  It  is  said 
that  the  letter  of  allotment  must  be  read  as  subject  to  the 
provisions  of  the  subscribers'  agreement ;  but  no  such  agree- 
ment was  in  existence  at  the  time  the  allotment  was  made ; 
and  though  one  was  afterwards  drawn  up,  it  does  not  ap- 
pear that  the  defendant  in  error  was  aware  of  its  contents. 
But^  assuming  that  he  was  bound  to  execute  a  subscribers' 
igreement,  his  contract  was  a  contract  upon  the  terms  of 
ttie  prospectus,  and  he  would  only  be  bound  to  execute 
such  an  agreement  as  contained  the  powers  and  authori- 
ties conferred  on  the  promoters  of  the  -Company  by  the 
23rd  section  of  the  7  &  8  Vict.  c.  110.  This  deed  gives 
them  unlimited  power  either  to  increase  or  diminish  the 
capital  of  the  Company,  also  to  extend  the  railway  to  any 
distance,  and  to  apply  the  deposits  in  a  manner  wholly 
imauthorised  by  the  statute.  Such  a  deed  no  allottee 
oould  have  been  compelled  to  execute.  The  terms,  ''  sub- 
ject to  the  provisions  of  the  subscribers'  agreement,"  mean 
an  agreement  in  pursuance  of  the  statute.  WcUstab  v. 
SfoUiswoode  expressly  decided,  that  the  application  for 


(a)  YoL  1,  p.  357,  9th  edit.  •  (c)  3  B.  &  C.  814. 

W  1  Stark.  406.  \d)  16  M.  <fc  W.  601. 
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1860.  shares,  and  the  allotment  and  payment  of  the  deposit,  do 
AsHPiTiL  ^^^  make  the  allottees  and  promoters  in  any  respect  part- 
ners in  the  proposed  association.  ReyneU  y.  Lewi^ipi)  and 
Wyld  V.  Hopkins  (a)  are  authorities  to  the  same  effect  The 
7  &  8  Vict  c.  110,  does  not  alter  the  nature  of  the  con- 
tract between  the  promoters  and  the  subscribers,  but  the 
former  are  merely  placed  in  the  same  position,  after  the 
concern  is  provisionally  registered,  as  they  were  at  com- 
mon law.  The  deposit  of  each  subscriber  is  a  mere  earnest 
until  the  whole  is  subscribed  for,  and  if  the  promoters  of 
the  scheme  think  fit  to  proceed  before  that  time,  they  do 
so  at  their  own  risk.  Then  NockeUs  v.  CroAy(b)  is  an 
express  authority  in  favour  of  the  direction  of  the  learned 
Judge,  that,  upon  the  final  abandonment  of  the  scheme  as 
abortive,  the  plaintiff  below  was  entitled  to  recover  back 
his  money.  In  the  present  case,  the  question  was  left  to 
the  jury  in  the  same  way  as  in  Wwvtner  v.  Shairp(c), 
There  the  deed  had  been  executed,  yet,  there  being  fraud, 
the  plaintiff  recovered.  In  Garwood  v.  Ede(d),  the  deed, 
which  gave  the  directors  power  to  dispose  of  the  deposits, 
had  been  executed  by  the  plaintiffs,  and  it  was  conceded 
that  no  fraud  could  be  imputed  to  the  directors,  and  that 
the  whole  of  the  deposits  had  been  expended.  In  Clements 
V.  Todd(e)y  the  plaintiff  paid  his  money  on  the  same  terms 
as  the  person  who  signed  the  deed.  Atkinson  v.  Pocock{/), 
Vane  v.  Cohbold{g)y  Jones  v.  Harrison(h),  and  WiMey  v. 
ParraU(j)y  are  the  same  in  principle  as  Garwood  v.  Ede. 

Crowder  replied. — As  to  the  admissibility  of  the  reso- 
lution in  evidence,  he  cited  Bumside  v.  DayrellQe),  With 
respect  to  the  other  point,  he  argued  that  the  plaintiff  be- 

(a)  16  M.  &  W.  617.  (/)  1  Exch.  796. 

(b)  3  B.  <b  C.  814.  {g)  Id.798. 

(c)  4  C.  B.  404.  (A)  2  Exch.  62. 
(i)  1  Exch.  264.  (0  3  Exch.  211. 
\e)  Id.  268.  \k)  Id.  224. 
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low  ought  to  have  put  in  the  subscribers'  agreement,  and        1850. 
have  shewn  that  it  contained  terms  enabling  him  to  reco-     ashpitil 
Ter  back  his  money  if  the  scheme  were  abandoned    Also     _    *- 
that  the  23rd  and  24th  sections  of  7  &  8  Vict  a  110,  em- 
powered the  promoters  to  expend  the  deposits  for  the  pur- 
pose of  carrying  the  scheme  into  effect. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pattbson,  J. — ^This  was  an  action  for  money  had  and  re- 
cdved,  brought  by  the  plaintiff,  an  allottee  of  shares  in  a  pro- 
posed Railway  Company,  which  had  been  abandoned  before 
the  commencement  of  the  action,  without  any  Araud  or  mis- 
conduct, against  the  defendant,  one  of  the  managing  com- 
nuttee,  to  recover  back  the  plaintiff's  deposit  The  plain- 
tiff applied  for  shares  on  the  6th  of  October,  1845,  by  let- 
ter, in  which  he  says,  "  I  agree  to  accept  the  same,  or  any 
portion  thereof,  subject  to  the  provisions  of  the  subscribers' 
agreement;  and  I  further  agree  to  execute  the  same,  and 
any  other  agreement  or  deeds,  and  to  pay  the  deposit  when 
required."  On  the  11th  of  October,  a  letter  of  allotment 
vas  sent  to  the  plaintiff,  containing  notice  to  pay  the  de- 
posit on  or  before  the  20th  of  October,  and  adding,  "  I  beg 
^  to  inform  you,  that  scrip  for  the  shares  will  be  deli- 
▼ered  to  you,  in  exchange  for  this  letter  and  receipt,  upon 
7oar  executing  the  parliamentary  contract  and  subscribers' 
agreement,  which  lies  here  (11,  Clement's  Lane,  London) 
for  signature  until  further  notice,  and  afterwards  at  such 
other  places  as  will  be  hereafter  notified."  The  plaintiff 
resided  at  Exeter.  He  paid  the  deposit  on  the  20th  of 
October,  as  required.  On  the  3rd  of  December,  the  sub- 
scribers' agreement  was  sent  to  Exeter,  and  the  plaintiff 
W  an  opportunity  of  executing  it,  but  did  not  It  was 
^ot,  however,  proved  that  he  was  called  upon  to  execute, 

TOL  V.  M  KXCH. 
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1850.  nor  that  any  notice  was  given  to  him  that  the  deed  was 
at  Exeter.  The  subscribers'  agreement  authorises  the  di- 
rectors to  take  such  measures,  and  incur  such  preliminary 
expenses,  as  they  may  think  advisable;  also  to  extend  the 
railway,  or,  if  they  shall  think  fit,  to  abandon  the  under- 
taking; and  it  also  specially  authorises  them  to  apply  the 
deposits  in  payment  of  the  expenses;  and  the  deposits  have 
been  so  applied;  but  the  undertaking  was  abandoned,  in 
consequence  of  the  allottees  not  furnishing  sufficient  money 
to  carry  it  on. 

On  the  trial  of  the  cause,  a  bill  of  exceptions  was  ten- 
dered to  the  learned  Judge,  by  the  learned  counsel  for  the 
defendant,  on  two  grounds.  The  first  ground  was,  that  he 
had  received  in  evidence  a  certain  resolution,  to  which  it 
was  urged  that  the  defendant  was  not  sufficiently  shewn 
to  be  a  party.  It  appeared  that,  on  the  winding  up  of  the 
concern,  a  committee  of  inquiry  had  been  appointed,  and 
the  defendant  had  handed  to  them  the  minute-book,  con- 
taining the  resolution  in  question,  as  part  of  the  proceed- 
ings of  the  directors.  We  think  this  an  abundant  recogni- 
tion by  the  defendant,  and  that  the  learned  Judge  was 
quite  right  in  admitting  the  evidence. 

The  other  ground  of  exception  was,  that  the  learned 
Judge  told  the  jury,  that,  if  they  thought  that  the  project 
had  been  abandoned  as  abortive  at  the  time  the  action 
was  commenced,  they  should  find  a  verdict  for  the  plain- 
tiff There  seems  to  be  no  doubt  that  the  plaintiff,  having 
paid  his  money  for  shares  in  a  concern  which  never  came 
into  existence,  or  a  scheme  which  was  abandoned  before  it 
was  carried  into  execution,  has  paid  it  on  a  consideration 
which  has  failed,  and  may  recover  it  back  as  money  had 
and  received  to  his  use,  unless  he  can  be  shewn  to  have 
consented  to  or  acquiesced  in  the  application  of  the  mo- 
ney which  the  directors  have  made.  On  these  two  grounds, 
— the  failure  of  the  project,  and  the  want  of  consent  or  ac- 
quiescence,— ^the  plaintiff's  claim  is  founded.      They  are 
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both  of  them  questions  of  fact^  and  ought  both  to  be  de-         1850. 
termined  for  the  plaintiff,  to  enable  him  to  recover.  Asupitel 

We  think  it  clear  that  the  onus  probandi  on  the  first      ^    ^• 

SiRCOXBB. 

question  is  with  the  plaintiff,  on  the  second  with  the  de- 
fendant. That  it  is  so  with  respect  to  the  first  cannot  be 
questioned ;  and,  as  to  the  second,  there  seems  no  doubt 
that,  in  the  absence  of  all  evidence,  documentary  or  other, 
the  plaintiff  cannot  be  presumed  to  have  consented  to  the 
expenditure.  Each  of  these  questions,  being  one  of  fact,  is 
for  the  jury,  unless  the  evidence  on  either  of  them  should 
consist  of  written  documents  only,  in  which  case  it  must 
be  determined  by  the  Court 

In  the  present  case  the  learned  Judge  left  the  first  ques- 
tion only  to  the  jury,  and  they  having  decided  it  in  the 
affirmative,  the  verdict  was  directed  for  the  plaintiff;  and 
the  ground  of  the  exception  is,  that  the  verdict  was  direct- 
ed to  depend  on  the  first  question  only,  to  the  exclusion  of 
flic  second.  This  direction  is  wrong,  if  there  were  any 
evidence  for  the  jury  on  the  second  question,  or  if  it  were 
a  question  for  the  Judge,  and  he  ought  to  have  determined 
it  in  favour  of  the  defendant  The  case  was  treated,  in 
some  part  of  the  argument  for  the  defendant,  as  if  the 
learned  Judge  had  affirmed  as  a  general  proposition,  that 
in  all  cases  where  a  project  has  been  abandoned  as  abor- 
tive, the  deposit  may  be  recovered ;  but  that  is  not  the  right 
view  of  his  decision,  which  was  not  general,  but  only  that  in 
this  particular  case  there  was  no  other  question  for  the 
jury,  and  no  question  for  the  Judge  which  he  ought  to 
have  decided  for  the  defendant,  and  which  would  entitle 
him  to  a  verdict 

It  is  necessary,  therefore,  to  inquire — First,  whether 
there  was  any  evidence  of  consent  or  acquiescence  in  the 
application  of  the  money  besides  the  written  documents, 
viz.  the  letters  of  application  and  allotment,  and  the  sub- 
Kfibers'  agreement;  and,  secondly,  whether,  if  there  were 
no  such  evidence,  upon  the  true  construction  of  these  do- 

m2 
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1850.  cuments,  the  directors  were  entitled  to  retain  the  whole 
or  part  of  the  plaintiff's  deposit  As  to  the  first  question, 
there  does  not  appear  to  be  any  eyidence  of  consent  or 
acquiescence,  other  than  what  may  arise  out  of  the  letters 
and  subscribers'  agreement  The  plaintiff  is  not  shewn  to 
have  known  of  the  expenditure  in  question,  or  of  the 
power  to  make  it,  which  the  subscribers'  agreement  pur- 
ports to  give  the  directors.  It  was,  indeed,  given  in  evi- 
dence that  the  deed  was  sent  to  Exeter,  where  the  plain- 
tiff resided,  and  that  he  had  an  opportunity  of  executing 
it ;  but  we  do  not  think  that  his  knowledge  of  or  acqui- 
escence in  its  contents  can  be  inferred  from  these  circum- 
stances. The  learned  Judge,  therefore,  seems  to  us  to 
have  been  right  in  not  leaving  this  question  to  the  jury. 

The  remaining  question  is,  whether  the  Judge  ought, 
on  the  true  construction  of  the  letters  and  subscribers' 
agreement,  to  have  directed  a  verdict  for  the  defendant 
By  the  plaintiff's  letter  of  the  6th  of  October,  he  applies 
for  shares,  to  be  taken  subject  to  the  provisions  of  the 
subscribers'  agreement ;  and  by  the  letter  of  the  secretary, 
of  the  11th  of  October,  this  proposal  is  accepted:  and  these 
two  letters  constitute  the  contract  on  which  the  plaintiff 
paid  his  money.  If  the  application  which  has  been  made 
of  that  money  is  according  to  the  terms  of  this  contract, 
the  plaintiff  cannot  recover  it,  and  the  direction  was  wrong. 
Now  the  terms  of  the  subscribers'  agreement  given  in  evi- 
dence,  do  purport  to  authorise  the  expenditure  in  question ; 
and  if  that  agreement  were  such  a  subscribers'  agreement 
as  the  plaintiff  agreed  by  his  letter  of  application  to  be 
bound  by,  he  cannot  recover.  Did  he,  then,  agree  by  his 
letter  to  be  bound  by  this  subscribers'  agreement?  The 
letter  certainly  does  not  refer  to  this  agreement  in  particu- 
lar, nor  any  specified  agreement,  nor  indeed  does  the  agree- 
ment given  in  evidence  appear  to  have  existed  at  the  time 
of  the  application  for  shares,  the  6th  of  October.  Still  less 
is  there  any  ground  for  saying  that  the  plaintiff  was  aware 
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of  its  contents.     The  secretary's  letter,  indeed,  of  the  11th        i860, 
of  October,  does  speak  of  a  subscribers'  agreement  as  then      abrpitel 
lying  for  signature  at  London:  but  there  is  no  evidence     „    *• 
that  in  fact  that  instrument  was  then  in  existence,  and 
when  it  is  produced,  it  appears  to  have  borne  date  the  15th 
of  October.     The  plaintiff  therefore  was  not,  by  his  letter 
of  the  6th  of  October,  subjected  to  the  terms  of  this  parti- 
cular deed,  or  of  any  specific  deed,  but  to  the  terms  of  any 
such  deed  as  the  directors  might  properly  call  on  him  to 
execute.     If  the  directors  prepared  such  a  deed,  and  gave 
Um  the  opportunity  of  executing  it,  he  might  be  bound  by 
its  terms,  though  he  did  not  execute  it;  but  if  no  deed  at 
all,  or  no  deed  such  as  he  could  properly  be  called  upon 
to  subscribe,  were  prepared  by  the  directors,  the  condition 
in  the  letter  of  application,  that  the  shares  should  be  ac- 
cepted subject  to  the  provisions  of  the  subscribers'  agree- 
ment, became  inoperative;  and  in  that  event,  the  plaintiff 
would  not  be  bound  by  the  application  of  his  money,  for 
he  does  not  by  his  letter  agree  in  any  other  way  to  the  ex- 
penditure of  the  deposits,  than  as  such  an  agreement  is 
comprehended  in  an  agreement  to  be  bound  by  such  a 
subscribers'  agreement  as  he  may  properly  be  called  on  to 
subscribe,  if  it  should  contain  some  authority  to  apply  the 
money. 

The  question  therefore  is  reduced  to  this, — was  the  agree- 
ment dated  the  15th  of  October,  and  given  in  evidence, 
such  a  subscribers'  agreement  as  the  directors  could  pro- 
perly call  on  the  subscribers  to  execute — and  it  seems  clear 
that  it  was  not,  inasmuch  as  it  purports  to  give  the  direc- 
tors a  much  larger  power  than  the  Act  of  7  &  8  Vict.  c. 
110,  s.  23,  authorises  them  to  assume,  and  also  purports  to 
enable  them  to  expend  the  deposits  on  the  exercise  of  such 
excessive  power.  The  learned  Judge  therefore  rightly  de- 
cided that  the  written  documents  did  not  entitle  the  de- 
fendant to  a  verdict;  and  as  there  was  no  evidence  for  the 
jury  of  consent  or  acquiescence  of  the  plaintiff  in  the  ex- 
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IB50.  penditure  of  the  deposit,  the  learned  Judge  was  right  in 
AflHPiTBL  directing  that,  in  this  case,  if  the  project  was  abandoned  as 
„    *'•  abortive,  the  plaintiff  was  entitled  to  a  return  of  his  depo- 

SSAOOJIBK.  .  . 

sit.     The  judgment  should  therefore  be  affirmed. 

Judgment  affirmed. 


Feb.  7.  De  BeaUVOIR  V.  OwEN. 

A  defendant  in  AN  this  case,  a  special  verdict  having  been  agreed  to  (a), 

S^uSd^Jof *^  and  judgment  entered  up,  the  defendant  below  brought  a 

the  goods  for  yfx{i  of  error  thereon. 

ancient  quit-  The  declaration  was  in  replevin,  for  a  cart  distrained  m 

of  a  t«iement"  ^  Certain  bam,  in  the  parish  of  West  Ilslej,  in  the  county 

held  of  him  a.  of  Berkshire. 

lord  of  a  certain 

manor  by  fealty       Avowrv. — ^That,  at  the  said  time  when  &c.,  the  said  bam 

and  9#.  rent  .-i.!/,  i/»  .  h-ittji 

The  pUintiff  iu  which  &c.,  was  parcel  of  a  certain  tenement  called  Hod- 

al5  non  te^t  ^^^*  Farm,  with  the  appurtenances,  situate  and  being  in  the 

The  last  pay-  countv  of  Berks,  and  holden  of  the  manor  of  Stratfield  Mor- 

ment  was  made  ^         "^     ^      ^         ' 

on  the  26th  of  timer,  within  the  said  county,  by  fealty,  and  the  rent  of  9«. 

for  rent  due  on  yearly,  to  be  paid  at  the  Feast-day  of  St.  Michael  in  every 

ber\824f  T^  year,  according  to  the  old  style  and  computation  of  time 

disteeMwas  formerly  used  in  this  kins^om,  of  which  said  manor  the 

madeonthelSth  ^  . 

ofMay,i84(>:—  defendant,  before  and  at  the  time  when  &c.,  was  the 

intheExche^  owner,  and  thereof  lawfully  possessed;  and  because  the 

2^Jj^^^'  plaintiff  held  and  occupied  the  said  bam,  with  the  appur- 

jadgment  of  tenances,  in  which  &:c.,  at  the  said  time  when  &a,  and 

theCourtofEx- 

chequer),  that,  because  the  sum  of  22.  14&  of  the  rent  aforesaid,  for  six 

o?the  ?&?°"  years  next  before  and  ending  at  the  Feast-day  of  St 

^*ft"  i'  ^'  ?  o'i  MichaeL  which  was  in  the  year  of  our  Lord  1844,  accord- 
as.  2, 3,  and  34,  ^  ^  ^  •^  ^  ' 

the  rent  was  ing  to  the  said  old  style,  at  the  said  time  when  &c.,  was 

the  lapse  of  then  due,  in  arrear,  and  unpaid  to  the  defendant,  he  the 

twenty  years 

from  Uie  day  on 

which  the  last  payment  was  made;  and  that  the  limitation  need  not  be  pleaded  tpedally,  but  was 

available  under  the  plea  of  non  tenuit 

(a)  See  Owen  v.  De  Beauvoir,  16  M.  &  W.  547. 
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defendant  well  avows  the  taking  of  the  said  cart,  goods,         18/K). 
and  chattels  in  the  said  barn  in  which  &c.,  so  being  a   p^  BxAuyon 
parcel  of  the  aforesaid  tenement  called  Hodcott  Farm,        ^' 
with  the  appurtenances,  and  holden  of  the  said  manor  of 
Stratfield  Mortimer  as  aforesaid,  and  justly  &c.,  as  a  dis- 
tress for  the  aforesaid  rent  so  then  being  due,  in  arrear, 
and  unpaid  to  the  defendant,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided. — Verification 
and  prayer  of  judgment,  and  a  return  of  the  said  cart, 
goods,  and  chattels,  together  with  the  defendant's  damages, 
be 

Plea  in  bar. — ^First^  that  the  said  bam  in  which  &c., 
was  not  parcel  of  the  said  tenement  called  Hodcott  Farm, 
in  manner  and  form  as  in  the  avowry  alleged.  Secondly, 
that  the  said  bam  in  which  &a,  was  not  holden  of  the 
Baid  manor,  in  manner  and  form  as  in  the  avowry  alleged. 
Thirdly,  that  the  defendant  was  not  the  owner  and  pos- 
sessed of  the  said  manor,  in  manner  and  form  as  in  the 
avowry  alleged.  Fourthly,  that  no  part  of  the  said  rent 
was  due  or  in  arrear,  in  manner  and  form  as  in  the  avowry 
alleged. — Issues  thereon. 

The  special  verdict  stated  the  following  facts: — ^That 
long  before  and  on  the  13th  of  May,  1845,  the  bam  in  the 
declaration  mentioned  was  parcel  of  a  certain  tenement 
called  Hodcott  Farm,  with  the  appurtenances,  situate  and 
being  in  the  county  of  Berkshire;  and  that  the  same  tene- 
ment was  before  and  on  the  11th  of  October,  1824,  holden 
of  the  manor  of  Stratfield  Mortimer  within  the  said  county, 
by  fealty  and  the  rent  of  9s.  yearly,  to  be  paid  at  the  Feast- 
day  of  St.  Michael  in  every  year,  according  to  the  old  style 
and  computation  of  time  formerly  used  in  this  kingdom. 
The  bam  in  the  declaration  mentioned  was  parcel  of  the 
same  tenement  during  all  the  time  last  aforesaid,  and 
holden  of  the  said  manor,  by  reason  of  being  such  parcel 
as  aforesaid,  during  all  the  time  last  aforesaid,  and  the 
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1850.        said  bam  continued  to  be  and  was  parcel  of  the  same 
Ds  BiAUToiB  tenement  and  holden  of  the  same  manor  as  aforesaid,  on 

Ownr.  ^^^  from  the  said  11th  of  October,  1824,  until  and  on  the 
13th  of  May,  1845,  and  thence  afterwards;  unless  by 
reason  of  no  rent  having  been  paid  subsequent  to  the  pay- 
ment of  3/.  I2s,  hereinafter  mentioned,  and  of  the  statute 
3  &  4  Will.  4,  c.  27,  the  said  bam  ceased  to  be  so  holden 
as  aforesaid.  On  the  15th  of  January,  1825,  the  sum  of 
3L  128,  was  paid  by  Edward  Tull,  the  then  possessor  and 
occupier  of  the  said  tenement,  to  the  defendant,  as  and  for 
the  arrears  of  quit-rent  due  up  to  the  11th  of  October,  being 
the  Feast-day  of  St.  Michael,  according  to  the  old  style  and 
computation  of  time  formerly  used  in  this  kingdom,  in 
the  year  of  our  Lord  1824,  in  respect  of  the  said  tenement, 
to  the  defendant  as  lord  of  the  said  manor.  The  defend- 
ant, before  and  at  the  time  last  aforesaid,  and  at  the  time 
of  the  making  of  the  distress,  was  the  lord  and  owner  and 
possessed  of  the  said  manor;  by  reason  of  which  payment^ 
all  arrears  of  the  said  rent  due  in  respect  of  the  said  tene- 
ment up  to  the  said  11th  of  October,  1824,  were  ftdly  paid 
and  satisfied;  and  nothing  was  paid  in  respect  of  any  part 
of  the  said  rent  after  the  said  15th  of  January,  1825;  and 
on  the  13th  of  May,  1845,  the  defendant,  then  being  such 
owner  and  possessed  of  the  said  manor  as  aforesaid,  took 
the  said  carts,  goods,  and  chattels  in  the  declaration  men- 
tioned, in  the  said  barn,  as  a  distress  for  six  years'  arrear  of 
the  said  rent  alleged  to  have  accrued  due  to  him  on  and 
up  to  the  11th  of  October,  1844,  being  the  Feast-day  of 
St.  Michael,  according  to  the  old  style  and  computation  of 
time  formerly  used  in  this  kingdom.  The  said  barn  in 
which  &c.,  was  parcel  of  the  said  tenement  called  Hod- 
cott  Farm,  in  manner  and  form  as  in  the  avowry  alleg- 
ed, and  the  defendant  was  the  owner,  and  possessed  of 
the  said  manor,  in  manner  and  form  as  in  the  avowry 
alleged. 


HILART  VACATION,   13  nCT. 


169 


Errors  having  been  assigned  thereon,  the  case  was  ar- 
gued, February  5, 1849  (a),  by 

Cowling,  for  the  plaintiff  in  error. — ^The  first  question  is, 
whether  the  period  of  twenty  years,  mentioned  in  the  3  & 
4  WilL  4,  c.  27y  commenced  running  from  the  time  of  the 
lad  payment  of  rent,  viz.  the  1 5th  of  January,  1835,  or  from 
the  time  when  the  first  arrear  of  rent  accrued  due,  viz. 
on  the  11th  of  October,  1825.  That  depends  upon  the  con- 
struction of  the  2nd  and  3rd  sections  of  the  3  &  4  Will.  4, 
c.27(6).     That  Act  does  not  profess  to  repeal  any  former 


1850. 


Di  BsAUYOim 

V. 
OWIH. 


(a)  Before  Patteson,  J.,  Cole- 
rid^Cy  J^  CoUmany  J.,  Maule,  J., 
Crettwdl,  J.,  Erie,  J.,  Wiffhimany 
J.,  and  Williams,  J. 

(f)  The  following  sections  were 
referred  to: — 

Sect.  2.  *'  That,  after  the  31st 
of  December,  1833,  no  person  shall 
make  an  entry  or  distress  or  bring 
an  action  to  recover  any  land  or 
rent  but  within  twenty  years  next 
after  the  time  at  which  the  right 
to  make  such  entry  or  distress  or 
to  bring  such  action  shall  have 
first  accraed  to  some  person 
tbiDUgh  whom  he  claims;  or  if 
such  right  shall  not  have  accrued 
to  any  person  through  whom  he 
daima,  then  within  twenty  years 
next  after  the  time  at  which  the 
right  to  make  such  entry  or  dis- 
tress or  to  bring  such  action  shall 
have  first  accrued  to  the  person 
mating  or  bringing  the  same." 

Sect.  3. ''  That,  in  the  construc- 
tion of  this  Act,  the  right  to 
make  an  entry  or  distress,  or  bring 
an  action  to  recover  any  land  or 
rent,  shall  be  deemed  to  have  first 
accrued  at  such  time  as  herein- 


after is  mentioned;  (that  is  to 
say),  when  the  person  claiming 
such  land  or  rent,  or  some  person 
through  whom  he  claims,  shall,  in 
respect  of  the  estate  or  interest 
claimed,  hare  been  in  possession 
or  in  receipt  of  the  profits  of  such 
land,  or  in  receipt  of  such  rent, 
and  shall  while  entitled  thereto 
have  been  dispossessed,  or  have 
discontinued  such  possession  or 
receipt,  then  such  right  shall  be 
deemed  to  have  first  accrued  at 
the  time  of  such  disposition  or 
discontinuance  of  possession,  or 
at  the  last  time  at  which  any  such 
profits  or  rent  were  or  was  so 
received;  and  when  the  person 
claiming  such  land  or  rent  shall 
claim  the  estate  or  interest  of 
some  deceased  person  who  shall 
have  continued  in  such  posses- 
sion or  receipt  in  respect  of  the 
same  estate  or  interest  until  the 
time  of  his  death,  and  shall  have 
been  the  last  person  entitled  to 
such  estate  or  interest  who  shall 
have  been  in  such  possession  or 
receipt,  then  such  right  shall  be 
deemed  to  have  first  accrued  at 
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1850.  ^      statute,  or  to  introduce  a  new  system,  but  only  modifies 
Db  Bbautoib   the  prior  law.     In  order,  therefore,  to  understand  its  pro- 


V, 

Owen. 


the  time  of  such  death ;  and  when 
the  person  claiming  such  land  or 
rent  shall  claim  in  respect  of  an 
estate  or  interest  in  possession 
granted,  appointed,  or  otherwise 
assured  by  any  instrument  (other 
than  a  will)  to  him,  or  some  per- 
son through  whom  he  claims,  by  a 
person  being  in  respect  of  the 
same  estate  or  interest  in  the  pos- 
session or  receipt  of  the  profits  of 
the  land,  or  in  the  receipt  of  the 
rent,  and  no  person  entitled  un- 
der such  instrument  shall  have 
been  in  such  possession  or  receipt, 
then  such  right  shall  be  deemed 
to  have  first  accrued  at  the  time 
at  which  the  person  claiming  as 
aforesaid,  or  the  person  through 
whom  he  claims,  became  entitled 
to  such  possession  or  receipt  by 
virtue  of  such  instrument,"  &c. 
[The  rest  of  the  section  relates  to 
persons  entitled  in  reversion  or 
remainder.] 

Sect.  14.  ^'  Provided  always,  that, 
when  any  acknowledgment  of  the 
title  of  the  person  entitled  to  any 
land  or  rent  shall  have  been  given 
to  him  or  his  agent  in  writing,  sign- 
ed by  the  person  in  possession  or  in 
receipt  of  the  profits  of  such  land, 
or  in  receipt  of  such  rent,  then 
such  possession  or  receipt  of  or  by 
the  person  by  whom  such  acknow- 
ledgment shall  have  been  given, 
shall  be  deemed,  according  to  the 
meaning  of  this  Act,  to  have  been 
the  possession  or  receipt  of  or  by 
the  person  to  whom  or  to  whose 
agent  such  acknowledgment  shall 


have  been  given  at  the  time  of 
giving  the  same,  and  the  right  of 
such  last-mentioned  person,  or 
any  person  claiming  through  him, 
to  make  an  entry  or  distress  or 
bring  an  action  to  recover  sueh 
land  or  rent,  shall  be  deemed  to 
have  first  accrued  at  and  not  be- 
fore the  time  at  which  such  ac- 
knowledgment, or  the  last  of  such 
acknowledgments,  if  more  than 
one,  was  given." 

Sect.  15.  ''  Provided  also,  that, 
when  no  such  acknowledgment  as 
aforesaid  shall  have  been  given  be- 
fore the  passing  of  this  Act,  and  the 
possession  or  receipt  of  the  profits 
of  the  land,  or  the  receipt  of  the 
rent,  shall  not  at  the  time  of  the 
passing  of  this  Act  have  been  ad- 
verse to  the  right  or  title  of  the 
person  claiming  to  be  entitled 
thereto,  then  such  person,  or  the 
person  claiming  through  him, 
may,  notwithstanding  the  period 
of  twenty  years  hereinbefore  li- 
mited shall  have  expired,  make 
an  entry  or  distress  or  bring  an 
action  to  recover  such  land  or 
interest  at  any  time  within  five 
years  next  after  the  passing  of 
this  Act." 

Sect.  16.  "  Provided  always, 
that  if  at  the  time  at  which  the 
right  of  any  person  to  make  an 
entry  or  distress  or  bring  an  ac- 
tion to  recover  any  land  or  rent 
shall  have  first  accrued  as  afore- 
said, such  person  shall  have  been 
under  any  of  the  disabilities  here- 
inafter mentioned,    (that  is    to 
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Tisions,  it  is  necessary  to  refer  to  the  21  Jac.  1,  c.  16,  s.  1.  ^10^*  ^ 
The  earliest  case  which  arose  on  that  statute  is  Reading  v.  Di  Biautoib 
Rotfslon(a)y  where  it  was  construed  to  mean  that  the  entry  owur. 
must  be  within  twenty  years  after  the  claimant  is  actual- 
Ijr  disseised  or  ousted.  Such  has  been  considered  the  true 
construction  from  that  period  up  to  the  time  of  the  pass- 
ing of  the  3  &  4  WilL  4.  Therefore,  in  order  to  bar  the 
claimant^  he  must  not  only  have  been  out  of  possession 
and  another  in,  but  the  possession  of  that  other  must 
have  been  adverse.  The  language  of  the  21  Jac.  1,  c.  16, 
8. 1,  is  substantially  the  same  as  that  of  the  3  &  4  Will.  4, 
c  27,  &  2,  the  latter  statute  merely  extending  to  the  case 
of  rent  the  provisions  of  the  former  as  to  lands.  If,  then, 
the  2nd  section  of  the  latter  Act  had  stood  alone,  the 
same  construction  must  have  been  put  upon  it  as  on  the 
former  Act^  and  the  same  ingredients  would  have  been  re- 
quisite to  bar  the  claimant  But  the  3rd  section  shews 
that  some  alteration  was  intended  to  be  introduced;  and 
it  is  submitted  that  the  intention  was  not  to  do  away  with 


ny^  in&ncj,  coyerture,  idiotcy, 
lunacy,  unfloimdness  of  mind,  or 
ahience  beyond  seas,  then  such 
penon,  or  the  person  claiming 
through  him,  may,  notwithstand- 
ing the  period  of  twenty  years 
hereinbefore  limited  shall  hare 
expired,  make  an  entry  or  distress 
or  bring  an  action  to  recover  such 
land  or  rent  at  any  time  within 
(en  years  next  after  the  time  at 
which  the  person  to  whom  such 
light  shall  first  hare  accrued  as 
iforesaid  shall  have  ceased  to  be 
under  any  such  disability,  or  shall 
have  died,  (which  shall  have  first 
happened)." 

Sect.  34.  "*  That,  at  the  deter- 
mination of  the  period  limited  by 
this  Act  to  any  person  for  making 


an  entry  or  distress,  or  bringing 
any  writ  of  quare  impedit  or 
other  action  or  suit,  the  right 
and  title  of  such  person  to  the 
land,  rent,  or  advowson  for  the 
recovery  whereof  such  entry,  dis- 
tress, action,  or  suit  respectively 
might  have  been  made  or  brought 
within  such  period  shall  be  ex- 
tinguished." 

Sect.  35.  "  That  the  receipt  of 
the  rent  payable  by  any  tenant 
from  year  to  year,  or  other  lessee, 
shall,  as  against  such  lessee  or 
any  person  claiming  under  him 
(but  subject  to  the  lease),  be 
deemed  to  be  the  receipt  of  the 
profits  of  the  land  for  the  pur- 
poses of  this  Act." 

(a)  2  Salk.  423. 
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1850.  adverse  possession,  but  with  the  difficulty  of  proving  whe- 
Di  Bkauyoie   ther  the  possession  was  adverse  or  not     That  such  was 

OwBw.  *^^  remedy  intended  is  clear  from  a  passage  in  the  "  First 
Report  of  the  Commissioners  on  the  Law  of  Real  Pro- 
perty," p.  47,  where  it  is  said,  "  Great  practical  difficulty 
has  arisen  in  determining  what  is  adverse  possession,  and 
when  it  shall  have  been  considered  to  have  begun.  This 
must  generally  be  left  as  a  question  of  fact  for  a  jury;  but 
there  are  some  rules  of  law,  prsesumptiones  juris  et  de  jure, 
which  absolutely  prevent  the  possession  from  being  consi- 
dered adverse,  and  the  expediency  of  which  is  very  ques- 
tionable, as  they  do  not  seem  necessary  for  preserving 
rightful  claims,  and  they  greatly  impair  the  healing  ten- 
dency of  the  Statute  of  Limitationsw"  To  obviate  that 
difficulty,  the  3rd  section  of  the  3  &  4  Will  4,  c.  27,  ren- 
ders the  mere  circumstance  of  the  claimant  being  out  of 
possession  and  another  in,  evidence  of  adverse  possession, 
unless  the  legal  presumption  is  rebutted  in  some  of  the 
modes  pointed  out  by  the  statute.  So  that  it  is  not  enough 
to  bar  the  claimant,  that  he  is  out  of  possession  for  a  pre- 
scribed period,  but  another  must  be  in.  In  this  case  no 
person  could  be  in  possession  until  the  11th  October, 
1825,  therefore  the  statute  would  not  run  until  afler  that 
tima  That  the  statute  was  never  intended  to  do  away 
with  adverse  possession  also  appears  from  the  follovring 
passage  in  the  Report  of  the  same  Commissioners,  p.  40: 
"  We  propose  that  the  law  should  be  rendered  simple  and 
consistent — by  giving  a  uniform  and  certain  effect  to  ad- 
verse enjoyment — by  giving  all  persons  alleging  that  they 
are  unjustly  deprived  of  their  estates  the  same  time  for 
enforcing  their  claims,  with  a  certain  indulgence  to  claim- 
ants under  disabilities — and  by  giving  one  remedy  at  law 
with  regard  to  lands  instead  of  the  existing  variety  of  re- 
medies to  which  the  different  periods  of  limitation  are  at- 
tached/'   So  far  from  doing  away  with  adverse  possession, 
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the  statute  treats  the  mere  continuance  of  another  party  1S50. 
in  possession  as  adverse.  It  was  observed  by  Patteson,  J.,  Di  Bbauyoie 
in  Loe  d.  Jones  v.  Williams(a)y  that,  "  from  the  language  o^'n, 
of  the  15th  section,  it  plainly  appears  that  something  or 
other  was,  after  the  Act  passed,  to  be  considered  as  ad- 
Terse  possession,  which  was  not  so  before  the  Act  passed ; 
for  in  that  section  it  seems  to  be  considered  that  the  pos- 
session, which,  up  to  the  passing  of  the  Act,  was  not  ad- 
verse as  the  law  then  stood,  would,  by  the  operation  of  the 
Act,  become  so  on  the  very  day  after  the  Act  passed,  and 
tliat  by  relation;  otherwise  the  provision  as  to  the  five 
years  was  not  needed  to  protect  the  right  of  the  party 
agiunst  whom  such  adverse  possession  might  be  set  up.'' 
The  14th  section,  which  renders  an  acknowledgment  in 
writing  given  to  the  person  entitled,  or  his  agent,  equiva- 
lent to  possession  or  receipt  of  rent,  also  supports  the  con- 
struction contended  for.  [PattesoUj  J. — That  section  goes 
farther;  it  says  that  "  such  possession  or  receipt,  of  or  by 
the  person  by  whom  such  acknowledgment  shall  have 
been  given,  shall  be  deemed  to  have  been  the  possession 
or  receipt  of  or  by  the  person  to  *whom  or  to  whose  agent 
mch  acknowledgment  shall  have  been  given."]  The  effect 
of  the  2nd  and  3rd  sections  of  the  statute  is  to  bar  the 
claimant,  where  twenty  years  have  elapsed  since  his  right 
accrued,  whatever  be  the  nature  of  the  possession,  except 
in  cases  falling  within  the  15th  section:  Nepean  v.  Doe  d. 
Knight  (b).  But  there  must  be  some  possession  to  affect 
the  interest,  for  the  statute  will  not  run  until  it  is  possi- 
ble to  be  dispossessed  of  what  is  claimed.  The  former 
part  of  the  3rd  section  applies  to  persons  entitled  to 
estates  in  possession,  whether  in  fee  or  otherwise,  the  lat- 
ter to  those  entitled  in  reversion  or  remainder.  That  sec- 
tion was  not  intended  to  explain,  in  every  instance,  the 

(a)  6  A.  &  E.  296.  (h)  2  M.  <fe  W.  894. 
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1850.  enactment  contained  in  the  2nd  section  as  to  ''  the  time 
Di  BiAUYoiE  &t  which  the  right  to  make  a  distress  for  any  rent  shall  be 
Ow«!i  deemed  to  have  first  accrued/'  but  those  cases  only  in 
which  doubt  or  difficulty  might  occur:  James  v.  Salter  {a); 
as,  for  instance,  whether  the  possession  was  to  be  consi- 
dered as  adverse,  and  when  the  adverse  possession  was  to 
begin.  As  respects  "  land,"  the  meaning  of  the  section 
is  clear,  viz.  that  where  the  person  in  actual  occupation, 
or  in  virtual  occupation  by  receipt  of  the  profits  (and  a 
person  who  lets  from  year  to  year  is  considered  as  such, 
sect  35),  shall  be  dispossessed  or  discontinue  such  pos- 
session or  receipt,  the  period  of  limitation  shall  run  from 
such  dispossession  or  discontinuance,  unless  in  either  case 
there  appears  to  have  been  a  subsequent  receipt  of  '^  any 
such  profits;"  that  is,  unless  proof  can  be  given  of  the  re- 
ceipt of  any  portion  of  the  profits,  in  which  case  the  time 
is  not  to  run  till  such  receipt;  so  that  part  payment  has  a 
similar  effect  to  an  acknowledgment  in  writing  under  the 
1st  sect  of  the  9  Geo.  4,  c.  14.  The  same  construction 
ought  to  apply  to  the  case  of  rent,  otherwise  there  would  be 
this  incongruity,  that  the  right  to  bring  an  action  or  make 
a  distress  would  accrue  before  the  rent  was  due.  And,  fur- 
ther, a  person  who  came  under  disability  between  the  time 
when  the  right  to  bring  an  action  or  make  a  distress  is  to 
be  deemed  to  have  first  accrued,  and  when  it  did  actually 
accrue,  could  not  avail  himself  of  the  provisions  of  the  16th 
section.  The  phrase  "  while  entitled  thereto,"  means  while 
entitled  to  the  possession  of  the  land  or  receipt  of  the  pro- 
fits; and,  in  this  case,  the  plaintiff  in  error  could  not  be 
entitled  to  the  rent  until  the  11th  of  October,  1826.  If 
the  plaintiff  in  error  had  claimed  as  heir  to  his  father, 
who  had  received  the  rent  in  January  1 825,  and  had  died 
after  the  13th  of  May,  he  would  have  had  twenty  years 

(a)  3  Bing.  N.  C.  644. 
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from  his  father's  death  before  his  right  was  barred.    So    '    i860, 
also,  if  the  rent  had  been  conveyed  to  the  plaintiff  in  error   d,  bbauvoib 
by  any  instrument,  except  a  will,  at  any  time  after  Jan-        ^^'^^ 
nary,  1826 :  Sugd.  Vend.  &  Pur.  61 7, 1 1  th  ed.   If  the  words 
^or  at  the  last  time  at  which  any  such  profits  or  rent  were 
or  was  so  received"  be  read  literally,  and  as  applicable  to  a 
Tirtoal  possession,  it  would  follow  that,  in  the  case  of  a 
long  lease,  the  lessor  would  be  barred  by  the  non-receipt 
of  rent  for  twenty  years,  although  the  lease  was  running, 
which  is  inconsistent  with  the  decision  in  Orant  v.  El- 
b(a).    But  the  7th,  8th,  and  9th  sections  shew  that  the 
right  is  not,  in  all  cases  of  virtual  possession,  to  be  deem- 
ed to  accrue  on  the  last  payment    Therefore,  in  order  to 
make  those  sections  consistent  with  the  3rd,  the  latter 
must  be  construed  as  meaning  that  the  discontinuance  of 
the  receipt  of  the  profits  shall  commence  only  from  the 
time  when  the  rent  was  payable.     [He  also  referred  to 
Owen  V.  De  BeauvoirQ)).] 

Then  with  respect  to  the  other  point. — The  fourth  plea 
fnimta  that  the  defendant  in  error  held  the  premises  of 
the  plaintiff  at  the  rent  in  the  avowry  alleged,  and  the 
onlj  issue  raised  is,  whether  that  rent  was  in  arrear.  He 
was,  therefore,  not  entitled  to  shew  that  the  right  to  re- 
cover the  rent  was  barred  by  the  statute. 

Carrington,  for  the  defendant  in  error. — The  3  &  4 
Will.  4,  c.  27,  cannot  be  explained  by  the  21  Jac.  1,  c.  16; 
for,  as  Lord  Chancellor  Sugden  observed,  in  The  Incorpo- 
rated  Society  v.  Richards  {c),  "  There  is  a  marked  distinction 
between  the  old  Statutes  of  Limitation  and  the  present 
one.  The  former  statutes  only  bar  the  remedy,  but  did 
not  touch  the  right — ^possession  at  all  times  gave  a  certain 
right;  but,  under  the  new  Act,  where  the  remedy  is 
barred,  the  right  and  title  of  the  real  owner  are  extin- 

(a)  9  M.  &  W.  113.  (b)  16  M.  <fe  W.  647. 

(c)  1  Dru.  A  W.  289. 
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1850.  guished,  and  are,  in  effect,  transferred  to  the  person  whose 
Di  BiAuvoiB   possession  is  a  bar."    The  3rd  section  includes  this  casa 

Owiur  ^hat  and  the  2nd  section  must  be  read  together,  as  ex- 
plaining one  another.  The  right  to  make  a  distress  is,  hj 
the  terms  of  the  3rd  section,  to  be  deemed  to  have  first 
accrued,  not  from  the  time  when  the  rent  was  payable, 
but  from  the  time  of  its  last  receipt  Wherever  the  legis- 
lature intended  the  statute  to  run  from  the  last  payment 
they  have  expressly  said  so,  as  in  the  8th  section.  The 
words  "  disposition  or  discontinuance  of  possession,"  in 
sect  3,  do  not  apply  to  rent,  which  is  provided  for  by  the 
last  branch  of  the  section.  [He  then  referred  to  the  judg- 
ment of  the  Court  in  Owen  v.  De  Beauvoir(a),] 

Cur  adv.  vult 
The  judgment  of  the  Court  was  now  delivered  by 

Patteson,  J. — This  was  the  case  of  a  distress,  made  by 
the  plaintiff  in  error,  for  arrears  of  an  ancient  quit-rent, 
issuing  out  of  a  tenement  held  of  him  as  lord  of  the  manor 
of  Stratfield  Mortimer,  by  fealty  and  9«.  rent.  Such  a  rent 
is  clearly  within  the  2nd,  3rd,  and  34th  sections  of  the  sta- 
tute 3  &  4  Will-  4,  c.  27,  and  the  question  turns  entirely 
upon  the  construction  to  be  put  upon  those  sections.  The 
last  payment  was  made  on  the  25  th  of  January,  1825,  for 
rent  due  on  the  11th  of  October,  1824.  The  distress,  in 
respect  of  which  this  action  is  brought,  was  made  on  the 
13th  of  May,  1845.  If  the  twenty  years  mentioned  in  the 
2nd  and  3rd  sections  had  then  expired,  the  right  and  title 
of  the  plaintiff  in  error  to  the  rent  had  become  extinguish- 
ed by  sect.  34,  and  the  tenement  was  no  longer  held  of  the 
manor  by  the  rent  of  98,  per  annum.  The  question  was 
therefore  properly  raised  on  the  issue  of  non  tenuit,  without 
pleading  the  lapse  of  twenty  years  specially,  notwithstand- 

(a)  16  M.  <fe  W.  647. 
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ing  the  saving  for  disabilities  in  sect.  16.    The  necessity  to         1850. 
plead  a  Statute  of  Limitations  applies  to  cases  where  the    de^eauvoib 
remedy  only  is  taken  away,  and  in  which  the  defence  is  *• 

by  way  of  confession  and  avoidance;  not  where  the  right 
and  title  to  the  thing  is  extinguished  and  gone,  and  the 
defence  is  by  denial  of  that  right 

With  respect  to  the  argument,  that  the  case  falls  within 
the  reason  which  has  been  sometimes  given  for  requiring 
the  Statute  of  Limitations  to  be  pleaded ;  that  is,  that  the 
exceptions  in  favour  of  persons  under  disability  might  not 
be  rendered  useless,  and  they  taken  by  surprise  at  the  trial, 
by  finding  the  Statute  of  Limitations  then  first  relied  on, 
it  is  to  be  observed,  that  the  true  reason  for  requiring  the 
statute  to  be  pleaded  is,  that  it  confesses  and  avoids  the 
declaration,  and  therefore  is  not  comprehended  within  any 
plea,  which  merely  denies  the  whole  or  part  of  the  declar- 
ation: Oale  V.  Capem(a),  MargetU  v.  Bays(b).    The  gene- 
ral role,  that  matter  in  confession  and  avoidance  could  not 
be  given  in  evidence  under  a  plea  merely  negative,  was 
subject  to  an  exception,  real  or  apparent,  in  actions  of  as- 
sumpsit, in  which  many  matters,  which  might  have  been 
pleaded  in  confession  and  avoidance,  were,  before  the  New 
fiules,  allowed  to  be  shewn  under  the  general  issue;  and 
probably  the  reason  for  requiring  the  Statute  of  Limita- 
tions to  be  pleaded  in  assumpsit,  and  not  allowing  it  to  be 
comprehended  among  those  matters  in  confession  and 
avoidance,  which  might  be  shewn  under  the  general  issue, 
uuty  have  been  the  inconvenience  suggested  in  this  argu- 
uient    But  in  the  present  case,  the  defence  is  not  that 
tbe  cause  of  action  did  indeed  accrue,  but  not  within  the 
time  of  limitation,  but  that  the  tenure  alleged  in  the  avowry 
^  extinguished  and  put  an  end  to  before  the  time  of 
tbe  distress. 
Great  difficulties  undoubtedly  present  themselves  to  our 

(a)  1  A.  &  R  102.  (h)  4  A.  &  E.  489. 

Vol  v.  n  excii. 
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ifOfx        minds  in  endeaTouiing  to  ascerudn  the  meaning  of  the  le- 
hm  BEAVTon,   g^I^^^^^^  ^  sects.  2  and  3 :  and  those  difficoMes  hare  been 
*•  pressed  upon  us  by  the  learned  ooxmsel  with  great  force 

and  abilitr.  and  we  feel  that  it  b  impossible  by  any  con- 
struction to  aroid  some  apparent  inooi^niity:  but  upon 
the  best  consideration  which  we  can  gire  to  the  case,  we 
are  compeUed,  by  the  express  words  of  the  3rd  section,  to 
hold,  that  the  construction  put  upon  them  by  the  Court 
below  is  correct 

The  plaintiff  in  error  was  himself  the  person  who  re- 
ceived the  last  rent,  and  who  remained  entitled  thereto. 
Taking  such  of  the  words  of  the  ind  and  3rd  sections  as 
are  applicable  to  this  case,  we  find  it  enacted,  ^  that  no 
person  shall  make  a  distress  to  recover  any  rent,  but  within 
twenty  years  next  after  the  time  at  which  the  right  to 
make  such  distress  shall  have  first  accrued  to  the  person 
making  the  same;  that  the  right  to  make  such  distress 
shall  be  deemed  to  have  first  accrued  at  such  time  as  there- 
inafter mentioned ;  that  is  to  say,  when  the  person  claim- 
ing such  rent  shall  have  been  in  receipt  of  such  rent,  and 
shall,  while  entitled  thereto,  have  discontinued  such  re- 
ceipt, then  such  right  shall  be  deemed  to  have  first  accrued 
at  the  last  time  at  which  such  rent  was  so  received."  In 
this  case,  that  last  time  was  on  the  25th  of  January,  1825, 
more  than  twenty  years  before  the  distress  in  question  was 
made.  It  is  obvious,  that,  as  the  rent  due  11th  of  October, 
1824,  had  been  paid,  and  as  no  further  rent  was  due  till 
the  11th  of  October,  1825,  the  right  to  make  a  distress  is, 
by  the  express  words  of  the  statute,  deemed  to  have  first 
accrued,  and  the  twenty  years  therefore  to  have  commenced 
many  months  before  any  rent  which  could  be  distrained 
for  was  due;  and  we  are  asked  to  put  some  construction 
upon  the  words,  which  shall  avoid  this  apparent  absurdity. 
We  cannot  derive  any  assistance  from  the  other  words 
of  the  section,  "  at  the  time  of  such  dispossession  or  discon- 
tinuance of  possession;"  for  they  are  not  applicable  to 
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renty  but  to  land  only;  and,  therefore,  unless  we  give  to        1850. 
the  words  "  at  the  last  time  at  which  such  rent  was  so    d,  Biautoib 
received''  their  plain  and  direct  meaning,  we  must  read        ^ 
them  as  if  they  were  "  at  the  first  time  at  which  rent 
being  due  has  not  been  received," — a  meaning  of  which 
the  words  as  they  stand  in  the  statute  are  not  capable. 
One  of  the  arguments  adduced  to  lead  us  to  some  such  con- 
struction was,  that,  by  adhering  to  the  literal  meaning  of 
the  words  of  the  statute,  we  should  be  obliged  to  hold, 
ibat  if  a  lease  for  fifty  years  rendering  rent  were  made, 
and  no  rent  received  for  twenty  years,  all  right  to  rent  for 
the  remaining  thirty  years  would  be  extinguished,  and 
yet  the  right  to  have  the  land  at  the  end  of  fifty  years 
woidd  remain.     But  that  is  not  so ;  for  these  sections  do 
not  apply  to  leases  on  which  a  conventional  rent  is  re- 
served, as  was  held  by  the  Court  of  Exchequer,  in  Orant 
V.  EUis  (a).     But  the  two  main  objections  to  the  construc- 
tion adopted  by  the  Court  below  are,  first,  that  it  requires 
the  limitation  of  twenty  years  against  a  right  of  action  or 
distress  to  b^in,  in  the  case  of  rent,  from  the  time  before 
the  right  to  bring  an  action  or  to  distrain  had  accrued, 
which  it  was  urged  was  something  so  anomalous  and  un- 
reasonable, that  it  raised  a  presumption  against  such  being 
the  real  intention  of  the  Act;  and,  secondly,  that  a  per- 
son coming  under  disability  between  the  time  when  the 
right  of  action,  &c.,  is  to  be  deemed  to  have  first  accrued, 
and  the  time  when  it  actually  did  first  accrue,  would  not 
^  protected  by  the  saving  in  sect.  16.     It  may  be  con- 
venient, with  a  view  to  those  objections,  to  consider  what 
was  the  law  respecting  limitations  of  claims  of  real  pro- 
perty, particularly  of  rents,  before  the  passing  of  the  Act 
in  question.     Those  limitations  depended  on  the  stat.  32 
Hen.  8,  a  2,  and  21  Jac.  1,  a  16.     The  latter  statute  li- 
fted entries,  and  consequently  ejectments,  to  twenty 

(a)  9  M.  &  W.  113. 
n2 
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I8fi0.  years  after  the  right  and  title  of  entry  accrued,  and  li- 
Di  Beautoxs   niited  formedons  in  descender,  remainder,  or  reverter,  to 

OwMi.  twenty  years  after  the  title  and  cause  of  action  first  de- 
scended or  fallen.  This  statute  had  no  application  to  dis- 
tresses, or  to  any  action  for  rent,  except  actions  of  forme- 
don.  Real  actions  in  general,  and  distresses  for  rent,  were 
limited,  at  the  time  of  the  passing  of  the  3  &  4  Will.  4,  as 
far  as  they  were  subject  to  limitation  by  the  32  Hen.  8, 
c.  2.  The  1st,  2nd,  and  3rd  sections  of  this  Act  limited 
the  time  for  bringing  writs  of  right  on  the  seisin  of  an 
ancestor  to  sixty  years,  possessory  actions  on  the  seisin  of 
the  ancestor  to  fifty  years>  and  all  actions  on  the  seisin 
of  the  demandant  to  thirty  years,  respectively.  Each  of 
these  terms  began  from  the  time  of  seisin  of  the  ancestor  or 
the  demandant,  not  from  the  time  of  the  first  accruing  of 
the  action;  and  in  the  case  of  rent,  the  seisin  to  maintain 
such  action  must  be  actual  seisin  by  receipt  of  rent  (a); 
so  that,  under  this  statute,  the  limitation  for  real  actions 
for  the  recovery  of  rents  ran  from  the  last  receipt,  not 
from  the  accruing  of  the  cause  of  action.  By  sect.  4  of 
this  Act  of  Hen.  8,  it  is  provided,  ^^  that  no  person  shall 
make  any  avowry  or  cognisance  for  any  rent,  &c.,  and  al- 
lege any  seisin  of  any  rent,  &;c.,  in  the  same  avowry  or 
cognisance,  in  the  possession  of  his  or  their  ancestor  or 
predecessor,  or  in  his  own  possession,  or  in  the  possession 
of  any  other  whose  estate  he  shall  pretend  or  claim  to 
have  above  fifty  years  next  before  the  making  of  the  said 
avowry  or  cognisance."  And  by  sect.  6,  if  the  avowrant^ 
&c.,  could  not  prove  the  seisin  within  the  time  appointed, 
if  the  same  seisin  were  traversed,  he  was  barred.  It  was 
by  these  sections  only  that  the  time  for  making  distresses 
for  rent  was  limited,  down  to  the  time  of  the  3  &  4  Will.  4, 
c.  27.  Upon  these  sections  it  was  held,  that  they  did  not 
extend  to  a  rent  created  by  deed,  or  reserved  on  a  gift  in 

(a)  Littleton,  ss.  235,  465. 
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tail,  as  to  whidi  diere  was  no  term  of  limitation:  Sir  W.        1850. 
Foster's  case  (o).     It  was  also  detennined,  that  these  sec-   Da^BsAuvoi* 
ions  did  not  require  seisin  in  fact,  but  would  be  satisfied  v- 

by  seisin  in  law,  which,  before  the  statute,  was  sufficient 
to  enable  the  person  so  seised  to  distrain,  though  not  to 
maintain  an  assize,  for  which  seisin  in  fact  by  payment 
was  necessary.    But  whether  the  seisin  were  one  in  fact, 
as  by  payment  of  rent,  or  in  law,  as  by  attornment,  or  by 
actual  seisin  of  some  other  service  than  the  rent,  as  fealty, 
&c^  or  by  the  acquisition  of  an  estate  which  authorised  a 
distress  without  attornment,  as  by  devise,  &c.,  the  time  of 
limitation  ran,  not  from  the  accruing  of  the  right  to  dis« 
train,  but  from  the  time  of  the  seisin,  in  fact  or  in  law, 
wMch  time  might  be  before  the  right  to  distrain  accrued: 
Bmts  cassQi) ;  Intt  ss.  565,  585 ;  and  see  the  stat.  4  Anne, 
c  16,  8&  9  and  10.    It  may  also  be  remarked,  that,  in  ap- 
pointing the  seisin  as  the  point  at  which  limitation  should 
begin,  the  statute  of  32  Hen.  8  followed  the  still  older  sta- 
tutes of  limitations ;  the  Statute  of  Mert(m,  20  Hen.  3,  c.  8, 
and  diat  of  Westminster  1st,  3  Edw.  1,  c.  39,  fixing  a  limi- 
tation firom  the  time  of  seisin  in  real  actions,  and  that  of 
Westminster  2nd,  13  Edw.  1,  stat  1,  c.  2,  limiting  the  time 
for  distresses  for  services  in  like  manner.    The  present  Act, 
therefore,  in  directing  the  limitation  to  run  fV-om  a  time 
bef(^  the  right  accrues,  would  not  be  adopting  any  new 
principle,  but  would  be  conformable  to  the  law  which  pre- 
VMled  from  the  time  of  Hen.  3  till  3  Will.  4.    The  form, 
indeed,  in  which  this  intention  is  expressed,  is  somewhat 
strange  and  paradoxical,  in  directing  a  right  of  action  to 
^  deemed  to  have  first  accrued,  when  none  has  accrued  at 
&U;  but  the  words  of  the  Act  are  certainly  capable  of  this 
sense,  which  is,  indeed,  the  most  obvious  one;  and  a  simi- 
lar arbitrary  use  of  language  is  not  without  example  in  re- 

(a)  8  Rep.  U  b.  (b)  4  Rep.  8. 
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1860.  cent  legislation;  and  the  substance  and  effect  of  the  pro- 
Di  Bkautoib  vision,  in  pointing  out  the  time  from  which  limitation  is 
Q^;^  to  run,  is  nothing  more  than  might  be  expected,  looking 
to  the  law  as  it  had  long  existed,  and  at  the  precedents  of 
legislation  on  the  subject.  There  does  not  therefore  seem 
to  be,  in  this  respect,  such  a  contradiction  between  the 
probable  intent  of  the  legislature  and  the  construction  of 
the  words  of  the  Act,  adopted  by  the  Court  of  Exchequer, 
as  makes  it  necessary  to  have  recourse  to  a  forced  construc- 
tion to  reconcile  the  words  and  the  intent.  The  inconve- 
nience of  a  person  coming  under  disability  after  the  receipt 
of  rent,  and  before  the  right  of  action,  &c.  accrued,  was 
strongly  pressed,  and  is  indeed  more  substantial;  but  it  is 
to  be  observed,  that  the  legislature,  in  passing  this  Act,  has 
in  a  much  more  important  instance  left  the  rights  of  per- 
sons under  disability  unprotected,  inasmuch  as  sect  42, 
which  bars  the  recovery  of  arrears  after  six  years,  has  no 
proviso  in  favour  of  such  persons.  The  circumstance, 
therefore,  of  their  not  being  perfectly  protected  by  the  1 6th 
section,  does  not  afford  a  ground  for  presuming  against  a 
construction  which  involves  that  consequence. 

We  do  not  think  it  necessary  to  review  some  other  argu- 
ments and  possible  cases  which  were  put  at  the  bar,  nor  to 
pursue  the  reasonings  upon  them,  which  will  be  found  in 
the  report  of  this  case  in  16  M.  &  W.  547.  We  proceed  upon 
the  words  of  the  2nd  and  3rd  sections  of  the  statute,  which 
are  plain,  and  to  which  we  do  not  feel  ourselves  justified 
in  giving  any  other  meaning  than  that  which  was  given  to 

them  by  the  Court  below. 

Judgment  aflSrmed. 
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MEMORANDA. 


In  this  Vacation,  owing  to  continued  illness,  Lord  Den- 
man  resigned  the  office  of  Lord  Chief  Justice  of  the  Court 
of  Queen's  Bench;  in  which  he  was  succeeded  by  the 
Right  Honourable  John  Lord  Campbell,  His  Lordship 
was  first  called  to  the  degree  of  the  coif,  and  gave  rings 
with  the  motto  JustiticB  tenax. 

The  following  gentlemen  were  in  this  Vacation  appointed 
Her  Majesty's  Counsel: — Michael  Prendergast,  Esq.,  of 
Lincoln's  Inn;  Charles SprengelOreaves,  Esq.,  of  Lincoln's 
Inn;  William  Charles  Townsendy  Esq.,  of  Lincoln's  Inn; 
Christopher  Hoggins,  Esq.,  of  the  Middle  Temple;  Wil- 
Ikm  Carpenter  Eowe,  Esq.,  of  the  Inner  Temple;  Thomxis 
Cclpitts  Oranger,  Esq.,  of  the  Inner  Temple ;  Peter  Frederic 
O'ltaUer/y  Esq.,  of  the  Middle  Temple;  Barnes  Peacock^ 
Esq.,  of  the  Inner  Temple;  Edwin  James,  Esq.,  of  the 
Inner  Temple;  and  Kenneth  Macavlay,  Esq.,  of  the  Inner 
Temple. 


^^tijequer  Utfnt^^ 
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Sybilla  Grover,  Henry  Montague  Grover,  Clerk,  and 
Charles  Ehret  Grover,  v.  Henry  Burninqham  and 
TuoMAS  Neville  Abdy. 

J.  D.  at  the       X  HIS  was  a  case  sent  by  the  Vice-Chancellor  of  England 

herVm  was^   ^^^  ^^®  Opinion  of  this  Court. 

entitled  to  two        tj^q  ^^q  stated  in  substance,  that  Joan  Day,  at  the  time 

freehold  c»-  ... 

tates,  one  in  of  making  her  will  hereinafter  mentioned,  and  up  to  the 
Westmoreland,    time  of  her  decease,  was  seised  of  and  entitled  to,  as  tenant 

Se^un^tf"  i°  co'"'non.  one  eq«al  undivided  third  part  of  certain 

Berks,  and  also   freehold  lands  and  hereditaments  in  the  county  of  West- 
two  copy- 
hold estates, 

one  called  Hempstead,  and  the  other  Cock  Coms.  In  1778,  J.  D.  made  her  will,  and  deyised  her 
freehold  estate,  after  certain  life  estates,  to  her  great  nephew  T.  B.  for  life,  then  to  his  issue  for  their 
respective  lives,  remainder  to  his  hrother  H.  B.  for  life,  then  to  his  issue  for  their  respective  lives,  and 
then  to  S.  £.  for  life  and  her  issue,  remainder  to  the  right  heirs  of  the  testatrix.  She  devised  the 
copyhold  estate  of  Hempstead,  after  certain  life  estates,  to  H.  B.  for  life,  remainder  to  his  issue,  re- 
mainder to  T.  D.,  and  the  copyhold  estate  of  Cock  Coms,  after  the  same  life  estate,  to  H.  D.  for  life, 
remainder  to  his  issue,  remainder  to  H.  D.  The  freehold  estate,  in  the  county  of  Berks,  the  testatrix 
devised,  after  certain  life  estates,  to  T  D.,  remainder  to  his  issue  for  their  respective  lives,  remainder 
to  his  bfothcr  H.  D.  and  his  issue  in  like  manner,  remainder  to  S.  E.  for  life  and  her  issue,  and 
then,  with  limitations  over  in  strict  settlement,  to  certain  collateral  relations  of  the  testatrix.  In  1784, 
the  testatrix  made  the  following  codicil :  ''And  whereas  I  have  in  and  by  my  said  will,  in  the  dispo- 
sition I  have  therein  made  of  my  shore  of  the  real  estates  in  the  county  of  Westmoreland,  after  the 
several  limitations  in  &vour  of  my  great  nephew  T.  B.  shall  be  spent,  limited  the  same  precisely  in  the 
same  manner  to  his  brother  H.  D.  B.,  I  do  hereby  confirm  the  same,  and  further  declare  my  mind 
and  will  to  be,  that,  in  the  next  disposition  made  in  my  said  will  of  and  to  my  share  of  the  several 
copyhold  estates  of  Cock  Coms,  &c.,  the  said  T.  B.  shxdl,  after  the  limitations  in  fisivour  of  his  brother 
H.  D.  B.  shall  be  spent,  have  precisely  the  same  estate  and  interest  therein  before  the  subsequent 
limitations  to  T.  D.  and  R.  D.  shall  respectively  take  place  as  the  said  H.  D.  B.  shall  in  and  by  my 
said  will  in  the  estates  in  the  said  county  of  Westmoreland;  and  I  do  hereby  give  and  devise  the 
copyhold  estate  which  I  lately  purchased  of  the  widow  K.,  and  which,  after  my  admittance  to  the 
same,  I  surrendered  to  the  use  of  my  will,  to  the  said  H.  D.  B.,  with  the  like  limitations  over  as  are 
contained  in  my  said  will  and  this  codicil,  concerning  my  other  copyhold  estates  in  the  said  county  of 
Hertford  or  elsewhere : " — If  eld,  that,  according  to  the  true  construction  of  this  codicil  and  will,  the 
copyhold  estate  of  Cock  Coms  was  devised  to  T.  B.  and  his  iwue  for  life. 
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moreland,  and  of  a  certain  freehold  messuage,  &c.  at      ^^Q^', 
Maidenhead,  in  the  county  of  Berks,  and  was  at  the  time       Gbotbb 
of  the  making  of  the  surrenders  hereinafter  mentioned,    BuwrnroHAii. 
and  up  to  the  time  of  her  decease,  entitled  as  tenant  in 
common  to  one  equal  undivided  third  part  of  certain  copy- 
hold lands  and  hereditaments,  held  of  the  manor  of  Parks, 
in  the  county  of  Hertford ;  and  also  a  copyhold  estate 
called  Oock  Corns,  held  of  the  manor  of  Saundridge  with 
Walmond  in  that  county,  and  of  the  inheritance  of  the 
mi  third  part  of  all  those  copyhold  hereditaments  in 
possession  to  her  and  her  heirs,  according  to  the  custom 
of  the  respective  manors,  of  which  the  same  were  respec- 
tively holden. 

In  May,  1776,  Joan  Day  surrendered  these  copyholds  to 
the  uses  of  her  wilL    On  the  3rd  of  August,  1778,  she 
duly  made  and  executed  her  will,  by  which  she  devised 
W  Westmoreland  estate  to  her  two  sisters  Elizabeth  and 
Amy  Day  for  their  respective  lives,  with  remainder  to  her 
sister  Sarah,  the  wife  of  John  Lane,  and  to  John  the  hus- 
band of  the  said  Sarah  for  their  respective  lives,  with 
remainder  to  her  great  nephew  Thomas  Bumingham  for 
liis  life  (with  a  limitation,  in  the  usual  form,  to  support 
contingent  remainders),  with  remainder  to  the  first  and 
other  sons  of  the  said  Thomas  Bumingham,  successively 
in  tail  general,  with  remainder  to  the  daughters  of  the 
said  Thomas  Bumingham,  as  tenant  in  common  in  tail ; 
''and  in  default  of  all  such  issue  of  the  said  Thomas  Bur- 
ningham,  then  to  the  use  of  his  brother  Henry  Day  Bur- 
ningham  in  like  manner,  for  his  life,  with  like  remainder 
to  my  said  trustees,  to  preserve  contingent  remainders; 
and  from  and  after  the  decease  of  the  said  Henry  Day 
Bumingham,  then  to  the  use  of  the  first  and  other  sons 
of  his  body,  and  afterwards  to  his  daughters,  in  like  man- 
ner as  the  same  is  hereinbefore  limited  to  his  brother 
Thomas  Bumingham  and  his  issue;  and  in  default  of  all 
such  issue  of  the  said  Henry  Day  Bumingham,  then  to 
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I860,  the  use  of  his  sister  Sarah  Elizabeth  Bumingham,  then  to 
Gbotba  the  use  of  the  first  and  other  sons  of  her  bodj,  and  after- 
JBuKHurGHxif.  "^^r^s  to  her  daughters,  in  like  manner  as  the  same  is 
hereinbefore  limited  to  her  brothers  and  their  respective 
issue;  and  in  default  of  all  such  issue  of  the  said  Sarah 
Elizabeth  Bumingham,  then  to  the  use  of  my  own  right 
heirs  for  ever/'  The  will  having  set  forth  all  the  preced- 
ing limitations  in  full,  proceeded  to  declare  that  the  trus- 
tees, during  the  minority  of  the  respective  parties,  and  the 
parties  themselves  after  attaining  their  majority,  should 
have  power  of  leasing  the  property,  with  power  to  the 
nephews  who  might  be  in  possession  to  settle  the  same 
by  way  of  jointure  in  case  of  their  marriage.  The  will  also 
contained  a  provision,  that  during  the  respective  minorities 
of  Thomas,  Henry  Day,  and  Elizabeth  Bumingham,  in  case 
they  should  be  in  possession,  their  father  should  receive 
the  rents  for  them. 

The  testatrix,  after  thus  disposing  of  the  Westmoreland 
estate,  proceeded  in  her  will  to  dispose  of  her  two  copy- 
hold estates  of  Hempstead  and  Cock  Coms.  These  were 
disposed  of  in  precisely  similar  terms,  with  the  exception 
of  the  ultimate  gift  in  fee,  which,  as  respected  the  first  of 
these  copyholds,  was  devised  to  one  Thomas  Day,  and  in 
the  latter  to  one  Ralph  Day,  distant  kinsmen  of  the  tes- 
tatrix. 

With  respect  to  the  copyhold  estate  of  Cock  Coms,  the 
testatrix  devised  her  share  therein  to  her  sisters  Elizabeth 
and  Amy  Day,  for  their  respective  lives,  remainder  to  her 
great  nephew  Henry  Day  Bumingham  for  life,  with  limi- 
tations (at  full  length)  to  his  first  and  other  sons  and  the 
heirs  of  their  bodies  in  tail,  with  limitations  to  all  the 
daughters,  as  tenants  in  common  in  tail;  and  in  default 
of  such  issue  of  Henry  Day  Bumingham,  "  then  to  the 
use  of  my  kinsman  Ralph  Day,  of  Watford,  in  the  county 
of  Hertford,  gentleman,  and  his  heirs  and  assigns  for  ever."' 
The  testatrix  then  devised  the  Maidenhead  estate  to  her 
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sisters  Elizabeth  and  Amy  for  life,  with  remainder  to        1850. 
Sarah  and  her  husband  for  their  lives,  and  then  to  Thomas       Gbotib 
Bnmingham,  with  Umitations  during  his  Hfe  to  trustees   B,rEH«GHAH. 
to  support  contingent  remainders,  with  remainder  to  his 
first  and  other  sons  and  daughters,  &c.  (as  before) ;  and  in 
default  of  such  issue,  to  his  brother  Henry  Day  Burning- 
ham  for  life^  with  limitation  in  like  manner  to  trustees, 
with  remainder  to  his  sons  and  daughters,  &;c.,  with  limit- 
ations over  in  strict  settlement  to  certain  other  collateral 
relations  of  the  testatrix. 

The  testatrix,  Joan 'Day,  duly  made  and  executed  two 
codicils  to  the  foregoing  will,  bearing  date  respectively  the 
29th  of  July,  1784,  and  the  26th  of  May,  1792.  The  for- 
mer codicil,  so  far  as  it  is  material  to  the  present  question, 
is  as  follows: — 

"And  whereas  I  have,  in  and  by  my  said  will,  in  the 
disposition  I  have  therein  made  of  my  share  or  third  part 
of  the  real  estates  in  the  county  of  Westmoreland,  after  the 
seyeral  limitations  in  favour  of  my  great  nephew  Thomas 
Bamingham  shall  be  spent,  limited  the  same  precisely  in 
the  same  manner  to  his  brother  Henry  Day  Bumingham, 
I  do  hereby  confirm  the  same,  and  further  declare  my  mind 
and  will  to  be,  that,  in  the  next  disposition  made  in  my 
said  will,  of  and  to  my  share  or  third  part  of  the  several 
copyhold  estates  holden  of  the  respective  manors  of  Parks 
and  Saundridge  with  Walmond,  in  the  county  of  Hertford, 
the  said  Thomas  Bumingham  shall,  after  the  limitations 
in  favour  of  his  brother  Henry  Day  Bumingham  shall  be 
^t,  have  precisely  the  same  estate  and  interest  therein, 
before  the  subsequent  limitations  to  Thomas  Day,  of  Al- 
dersgate-street,  and  Ralph  Day,  of  Watford,  shall  respect- 
ively take  place,  as  the  said  Henry  Day  Bumingham  hath 
ui  and  by  my  said  will,  in  the  estates  in  the  said  county 
^f Westmoreland;  and  I  do  hereby  give  and  devise  the 


V. 

BvBvnraHAX. 
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1850.  copyhold  estate  which  I  lately  purchased  of  the  widow 
Gboyu  Kinder,  and  which,  after  my  admittance  to  the  same,  I 
surrendered  to  the  use  of  my  will,  to  the  said  Henry  Day 
Bumingham,  with  the  like  limitations  over  as  are  con- 
tained in  my  said  will  and  this  codicil,  concerning  my 
other  copyhold  estates  in  the  said  county  of  Hertford  or 
elsewhere." 

The  other  codicil  did  not  relate  to  the  property  called 
Cock  Coms. 

The  testatrix  died  in  1794,  without  having  revoked  her 
will  or  the  said  codicils.  Her  sisters,  Elizabeth  and  Amy 
Day,  survived  her,  and  died  in  the  lifetime  of  Thomas  Bur- 
ningham.  Henry  and  Thomas  Burningham  and  Ralph 
Day  all  survived  the  testatrix.  Henry  Day  Bumingham 
died  in  1794,  and  in  the  lifetime  of  Thomas  Bumingham, 
never  having  married.  Thomas  Burningham  died  in  1846. 
The  defendant  Heniy  Burningham  was  the  eldest  son  of 
Thomas  Bumingham.  The  estate  and  interest  in  the  copy- 
hold of  Cock  Coms,  to  which  Ralph  Day,  his  heirs  or  as- 
signs, might  be  entitled  under  the  preceding  will  and  co- 
dicils, became  vested  in  the  plaintiffs. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
upon  the  death  of  Thomas  Bumingham,  the  one  undivided 
part  or  share  in  the  copyhold  estate  of  Cock  Coms  did,  un- 
der or  by  virtue  of  the  said  will  and  codicils  or  any  of  them, 
pass  to  the  said  Ralph  Day,  his  heirs  or  assigns;  or  whe- 
ther, upon  the  death  of  the  said  Thomas  Bumingham,  Hen- 
ry Bumingham,  as  the  first  son  of  Thomas  Burningham,  be- 
came entitled  to  any  and  to  what  estate  and  interest  there- 
in, by  virtue  of  the  said  will  and  codicils  or  any  of  them. 

The  case  was  argued  by 

Hnmphryy  for  the  plaintiffs,  who  cited  the  following  au- 
thorities as  to  the  true  mle  in  the  constmction  of  wills: — 
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1  Jannan^  465;  2  Roper  on  Legacies,  1463;  Ferguson  ▼.  1850. 

])mhar(a)y  Harrison  v.  Foreman(b),  ThomhiU  v.  HaU(c),  aBovia 

Doe  d.  Hearle  ▼.  Hicks  (d)^  Stokes  v.  Heron  {e\  and  Doe  v.  bumuwhail 
Dtmesif). 

J.  Parker,  for  the  defendants. 

Pollock,  C.  B. — In  this  case  we  shall  certify  to  the  Vice- 
Chancellor  of  England,  that,  in  our  opinion,  upon  the 
death  of  Thomas  Bumingham,  one  undivided  third  part 
of  the  copyhold  estate  called  Cock  Corns  did  not,  by  vir- 
tue of  the  will  and  codicils,  pass  to  Ralph  Day,  his  heirs 
or  assigns;  but  that  Henry  Burningham,  as  the  first  son 
of  Thomas,  became  entitled  to  an  estate  tail  in  possession 
therein. 

In  stating  my  own  view  upon  the  subject,  I  do  not  in 
the  slightest  degree  mean  to  question  the  authorities  that 
were  cited  by  the  learned  counsel  on  behalf  of  the  plain- 
ti£  I  have  the  greatest  respect  for  the  principle  that  has 
been  frequently  supported  in  this  Court,  namely,  that  we 
&re  to  look,  not  so  much  at  the  intention  of  the  testator, 
u  at  what  is  the  legal  meaning  of  the  language  he  has 
^;  and  if,  therefore,  it  is  a  matter  of  conjecture,  or  of 
loatter  merely  of  doubt  and  uncertainty,  the  true  meaning 
of  the  language  used  must  be  adhered  to,  and  that  cannot 
be  supplied  which,  from  other  circumstances,  one  may 
have  a  strong  opinion  that  the  testator  may  have  meant. 
It  is  not  allowable  to  supply  language  in  order  to  carry 
oat  such  supposed  intention.  Now,  applying  that  rule  to 
the  present  case,  the  question  then  is,  whether  the  inten- 
tion for  which  the  defendant  contends  is  expressed  on  these 
instruments.  Now,  I  think  I  cannot  convey  my  view  of 
it  better  than  by  saying,  that  it  appears  to  me  that  there  are 

W  3  Bro.  C.  C.  469.  (d)  8  Bing.  476. 

(*)  6  Veg.  207.  (<f)  12  0.  &  P.  161. 

(*)  «C.  ii  p.  M.  if)  AlA.il  W.  607. 
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1860.        three  steps,  as  put  by  Mr.  Parker ,  which  carry  the  logical  con- 
Grovm       viction, — which  do  not  raise  a  conjecture  upon  the  subject, 
*'•  but  which  really  leave  no  doubt  whatever  on  the  mind. 

The  first  inquiry  is,  as  to  the  true  meaning  of  the  expres- 
sion "limitations  in  favour  of  Thomas  Bumingham." 
It  seems  to  me,  that  there  can  be  no  doubt,  from  the  ex- 
pression "  after  the  several  limitations  in  favour  of  my 
great  nephew  shall  be  spent,"  that  it  is  impossible  to  read 
that  in  any  other  sense  than  as  after  the  limitations  in 
favour  of  him  and  his  issue.  The  whole  scope  of  the  limit- 
ations connected  with  his  name  and  his  family  are  m- 
cluded  in  the  expression  "  limitations  in  favour  of  him." 
Then  the  testatrix  goes  on  to  say,  that  she  has  "  limited  the 
same  precisely  in  the  same  manner  to  his  brother  Henry." 
I  collect  from  that,  that  when  she  speaks  of  a  limitation 
to  a  person  in  this  codicil,  she  means,  with  reference  to 
these  parties,  to  that  person  and  his  issue;  for  it  is  clear 
that  the  limitation  to  Henry  has  precisely  the  same  mean- 
ing as  the  expression  "  limitation  in  favour  of  Thomas." 
Then  comes  the  next  expression,  "  estate  and  interest" 
Does  that  mean  in  this  codicil  the  same  thing  as  "  limita- 
tion?" The  testatrix  says,  that  Thomas  shall  have  pre- 
cisely the  same  estate  and  interest  therein  as  the  estate 
and  interest  which  Henry  Day  hath  in  and  by  my  said 
will  in  the  estates  in  the  said  county  of  Westmoreland. 
Now,  looking  to  the  will,  it  appears  that  that  expression 
means  an  estate  for  life  to  himself,  with  a  series  of  limit- 
ations to  his  issue;  and  it  appears  to  me,  that  the  testa- 
trix most  unquestionably  must  have  meant  in  any  view 
of  construction,  as  if  she  had  said,  "  as  the  said  Henry  Day 
Bumingham  hath  in  and  by  the  said  limitations  in  my 
said  will."  I  think  that  such  an  expression  would  have 
left  no  doubt  or  ground  for  argument  whatever.  Then, 
really  is  there  any  difference  between  "  as  Henry  Day  hath 
in  and  by  the  limitations  in  my  will,"  and  "  in  and  by  my 
said  will?"    It  appears  to  me  logically  to  follow  that  the 
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testatrix  did  mean  by  the  expression  "  estate  and  interest        1850. 
therein,'*  coupled  with  the  reference  to  the  estate  "  that       Gbotba 
Henry  Day  hath  in  and  by  my  said  will/'  that  she  meant    BinuriHaHAK. 
that  Thomas  was  to  take  the  estate  with  the  same  several 
limitations,  and  therefore,  that  the  defendants  who  claim 
the  estate  in  question  upon  such  an  interpretation,  are  the 
persons  properly  entitled  to  it. 

Parke,  B. — I  am  of  the  same  opinion  as  my  Lord  Chief 
Baron  in  this  case.  I  do  not  mean  at  all  to  throw  the 
least  doubt  about  the  propriety  of  adhering  to  the  rules 
that  are  laid  down  in  the  different  cases  which  have  been 
dted;  and  I  entirely  concur  in  the  propriety  of  what  has 
been  said  in  this  case  by  my  Lord  Chief  Baron,  of  not 
conjecturing  what  the  testator  has  intended  to  have  done, 
but  simply  of  construing  the  words  of  the  will.  I  appre- 
hend that  a  great  many  mistakes  and  difficulties  have 
been  occasioned  by  not  sufficiently  attending  to  the  proper 
rule  in  the  construction  of  wills, — of  looking  strictly  to 
the  meaning  of  the  words  used  by  a  testator,  and  not  to  his 
supposed  intention.  We  are  therefore  to  say,  what  is  the 
meaning  of  the  words  she  has  here  used.  The  question  in 
this  case  is,  whether  the  context  does  not  enable  us  to  say 
that  the  words  are  not  used  by  the  testatrix  according  to 
their  strict  grammatical  construction.  I  think  the  con- 
text does,  though  certainly,  at  the  time  I  first  addressed 
my  attention  to  this  case,  I  did  not  think  it  so  clear  as, 
on  further  consideration,  I  now  do.  The  whole  case  de- 
pends upon  the  construction  of  the  clause  in  the  codicil 
to  which  the  Lord  Chief  Baron  has  referred;  and  I  think 
that  clause  enables  us  to  see  distinctly,  from  the  recital,  in 
what  sense  the  words  are  used  by  the  testatrix.  She  be- 
piis  by  saying,  that  "  whereas  I  have,  in  and  by  my 
K^d  will,  in  the  disposition  I  have  therein  made  of  my 
share  or  third  part  in  the  real  estates  in  the  county  of 
Westmoreland,  after  the  several  limitations  in  favour  of 
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1860.  my  great  nephew  Thomas  Buruingham  shall  be  spent, 
Gbotxb  limited  the  same  precisely  in  the  same  manner  to  his  bro- 
BuRHiiiaHAM.  *^^^  Henry  Day  Bumingham/'  Now  I  think  it  is  per- 
fectly clear,  that  by  the  words  "  several  limitations  in  fa- 
vour of  my  great  nephew  Thomas  Bumingham/'  the  testis 
trix  means  limitations  in  favour  of  him  and  his  sons  and 
daughters;  because  she  says,  that  after  those  are  spent 
the  estate  is  to  go  over  to  his  brother  Henry  Day  Burning- 
ham;  but  by  the  will  it  is  not  to  go  over  till  all  the  limita- 
tions in  favour  of  the  issue,  as  well  as  the  limitations  in 
favour  of  his  brother  Thomas  Burningham  himself,  shall  be 
spent;  therefore,  it  seems  to  me  perfectly  clear,  that  by  the 
use  of  the  words  "  several  limitations  in  favour  of  my  great 
nephew,'"  the  testatrix  means  ''  several  limitations  in  fa- 
vour of  my  great  nephew,  his  sons  and  daughters.''  What 
is  the  meaning  of  the  word  limitations?  It  implies  gifts 
of  estates  to  him  and  to  his  sons  and  daughters,  and  gifts 
of  powers.  Then,  in  the  next  place  she  says,  in  like  man- 
ner the  same  is  to  go  to  his  brother  Henry  Day  Bur- 
ningham. There  is  no  question  that,  "  to  hb  brother,"  cou- 
pled with  the  words  "precisely  in  the  same  manner," 
gives  the  estates  to  Henry  Day  Burningham  and  all  his 
issue;  and  that  is  what  she  means  by  the  use  of  these 
terms,  namely,  that  they  are  to  go  over  to  Henry  Day  Bur- 
ningham and  his  issue,  precisely  in  the  same  way;  so  that 
the  words  "his  brother  Henry  Day  Burningham"  mean 
Henry  Day  Burningham  and  his  issue.  Then  follows 
the  dispository  part  of  the  codicil;  and  the  question  is, 
what  is  its  true  meaning: — "And  I  further  declare  my 
mind  and  will  to  be,  that,  in  the  next  disposition  made  in 
my  said  will  of  and  to  my  share  or  third  part  of  the  several 
copyhold  estates  holden  of  the  respective  manors  of  Parks 
and  Saundridge  with  Walmond,  in  the  county  of  Hertfordi 
the  said  Thomas  Burningham  shall,  after  the  limitations  in 
favour  of  his  brother  Henry,  "  have  a  certain  estate."  That 
is  clearly  the  limitations  to  the  said  Henry  Day,  in  the 
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sense  in  which  she  has  declared  she  understands  those  words        1850. 
before;  that  is,  after  the  gifts  of  the  several  estates  to  him       Gbotkb 
and  his  issue  in  the  will;  so  that  the  estates  to  Thomas  BuRMiHaHAii. 
would  not  come  in  until  after  the  estate  to  Henry  Day  and 
Ms  issue  were  all  spent.     Then  what  estate  is  Thomas  to 
take?    He  is  to  take  precisely  the  same  estate  and  interest 
before  the  subsequent  limitations  to  Thomas  Day,  of  Al- 
dersgate-street,  and  Ralph  Day,  of  Watford,  shall  respect- 
ively take  place,  as  the  said  Henry  Day  Burningham.    Now 
the  sole  question  in  this  case  is,  whether  the  words  "  es- 
tate and  interest''  are  to  be  read  in  the  same  sense  as  the 
word  "  limitations."    If  you  consider  the  word  "  limita- 
tions" as  a  gift  of  estate  and  interest  to  him  and  his  chil- 
dren, the  words  "  estate  and  interest"  must,  I  think,  be 
lead  in  the  same  sense;  and  therefore,  the  estate  does  not 
p  over  to  Thomas  Day,  of  Aldersgate-street,  and  Ralph 
Day,  of  Watford,  until  the  estates  and  interest  given  to 
Thomas  Burningham  and  his  children  are  both  exhausted. 
It  seems  to  me,  therefore,  on  looking  at  this  clause,  that  the 
testatrix  has  enabled  us  by  the  context  to  judge  in  what 
sense  the  words  are  used,  and  that  they  are  not  used  in 
tlieir  strict  grammatical  sense.     I  own  I  think,  that,  on 
considering  the  will  itself,  and  this  clause  in  the  will  also, 
in  connection  with  the  observations  made  by  Mr.  Parker 
^  to  the  probable  intent  of  the  testatrix,  looking  only  to 
the  rule  of  construction,  and  the  words  used  in  the  instru 
nient  itself,  the  intention  of  the  testatrix  is  abundantly 
clear.    I  think,  therefore,  that  our  certificate  to  the  Vice 
Chancellor  must  be  in  favour  of  the  defendants. 

RoLFB,  R — I  am  entirely  of  the  same  opinion  ;  and  in 
no  part  of  the  judgment  of  the  Court  do  I  more  entirely 
concur  than  in  the  observation,  that  our  decision  in  this 
case  must  not  be  taken  as  trenching  in  the  slightest  degree 
on  that  cancm  of  construction  by  which  we  are  called  upon 
only  to  interpret  the  language  we  have  before  us.    We  are 
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1850.        to  ascertain  by  construing  the  will  non  quod  voluit  sed  quod 
Gboybb       dixit,  or  rather,  we  are  to  ascertain  quod  voluit  by  interpret- 
BuBvur  ^^  quod  dixit     Now,  that  being  the  case,  let  us  see  what 

the  testatrix  has  said.  By  her  will  she  has  given  certain 
estates  to  Thomas  for  life,  remainder  to  his  issue,  remain- 
der to  Henry  for  life,  remainder  to  his  issue.  She  had  given 
certain  other  estates  to  Henry  for  life,  remainder  to  his 
issue,  remainder  over  to  a  stranger,  without  giving  any- 
thing to  Thomas.  That  having  been  the  state  of  the  will, 
she  says,  in  this  codicil,  "  Whereas  I  have  in  and  by  my 
said  will,  in  the  disposition  I  have  therein  made  of  my 
share  or  third  part  of  the  real  estates  in  the  county  of 
Westmoreland,  after  the  several  limitations  in  favour  of 
my  great  nephew  Thomas  Bumingham  shall  be  spent, 
limited  the  same  precisely  in  the  same  manner  to  his  bro- 
ther Henry  Day  Burningham."  What  does  she  mean  by 
that  ?  Why,  clearly,  by  the  "  limitations  in  favour  of  my 
great  nephew  Thomas,"  she  means  the  limitations  in 
favour  of  him  and  his  issue ;  for,  otherwise,  it  is  untrue. 
I  cannot  think  there  is  the  least  doubt  that  when  she  says, 
"  after  I  have  given  it  over,"  she  must  mean  immediately 
after ;  and,  that  being  so,  it  is  perfectly  plain,  by  logical 
conclusion  which  admits  of  no  doubt,  that  by  "  limitations 
in  favour  of  my  great  nephew,"  she  means  'limitations  in 
favour  of  my  great  nephew  and  his  issue."  And  then  she 
says,  "  I  have  limited  it  precisely  in  the  same  manner  to 
him  and  his  brother."  Now,  I  think  there  can  be  no 
possible  doubt  that,  as  she  had  in  fact  given  it  to  the  bro- 
ther and  his  issue  just  in  the  same  way,  she  means  the  ex- 
pression limitations  in  favour  of  the  brother,  to  mean  just 
the  same  thing — limitations  in  favour  of  the  brother  and 
his  issue.  Then,  observing  she  had  done  the  thing  unequally, 
for  she  had  given  one  estate  to  Thomas  and  his  issue,  with 
remainder  to  Henry  and  his  issue,  and  the  other  to  Henry 
and  his  issue  without  a  corresponding  limitation  to  Thomas, 
she  goes  on  to  say,  having  noticed  that, — "  I  do  hereby 
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confirm  the  same,  and  fxirther  declare  my  mind  and  will        1850. 
to  be,  that,  in  the  next  disposition  made  in  my  said  will       Gbovxr 
of  and  to  my  share  or  third  part  of  the  several  copyhold   BuBroroHAit 
estates/'  that  is,  the  estate  that  Henry  took,  ''  holden  of 
the  respectiye  manors  of  Parks  and  Saundridge  with  Wal- 
mond,  in  the  county  of  Hertford,  the  said  Thomas  Bum- 
in^iam  shall,  after  the  limitations  in  favour  of  his  brother 
Henry  Day  Bumingham  shall  be  spent,  have  precisely  the 
same  estate  and  interest  therein,"  before  the  remainder- 
men. I  must  own,  that  when  we  once  arrive  at  the  conclu- 
sion, that  in  the  first  instance  she  meant,  under  the  term 
limitations  in  fi^vour  of  Thomas,  limitations  in  favour  of 
him  and  his  children,  it  would  be  absurd  to  doubt  that  she 
meant  to  cany  that  throughout.    It  would  not  be  true  in 
the  recital,  and  it  would  be  imputing  an  intention  which 
the  words  themselves  do  not  at  all  warrant.     I  will  only 
add  one  observation,  which  is  this:  Mr.  Parker  pressed  us 
Teiy  ingeniously,  that  this  makes  the  whole  intelligible 
and  reasonable.     That  I  think  of  itself  is  not  a  sufficient 
reason;  but  when  you  are  construing  words  upon  which  it 
is  conceded  there  is  some  doubt  about  the  meaning,  the 
circumstance,  that  a  construction  coincides  with  a  reason- 
^e  mtention,  is  a  very  strong  argument  that  the  words 
ue  used  in  that  sense  rather  than  in  a  sense  which  would 
tend  to  introduce  an  anomaly.    In  this  case  I  have  no  sort 
rf  doubt  that  we  are  fiilly  warranted  in  saying  this  to  be 
the  construction  to  be  deduced  from  the  language  which 
the  testatrix  has  used. 

Putt,  R — I  am  also  of  the  same  opinion.  The  ques- 
tion really  is,  whether  the  testatrix  has  sufficiently  ex- 
iwased  the  intention  which  the  Court  are  now  giving  to 
this  will  Now  it  seems  she  commences  this  codicil  by 
piloting  the  will  and  the  dispositions  made;  and  she  at  the 
Bttne  time  says,  that  when  a  certain  disposition  is  spent, 

o2 
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1850.  an  estate  attaches  to  another  of  the  objects  of  her  bounty. 
Gbovkb  She  says: — "  I  have  in  and  by  my  said  will,  in  the  disposi- 
BuBNmoHAM.  *^^^  ^  hB,Ye  therein  made  of  my  share  or  third-part  of  the 
real  estates  in  the  county  of  Westmoreland,  after  the  seve- 
ral limitations  in  favour  of  my  great  nephew  Thomas 
Burningham  shall  be  spent,  limited  the  same  precisely  in 
the  same  manner  to  his  brother  Henry,"  &a  Now,  by  the 
will  she  certainly  had  not  limited  the  estate  to  Henry  un- 
til all  the  remainders  were  disposed  of;  that  is,  till  the 
whole  of  the  issue  of  Thomas  had  failed.  That  being  so, 
is  it  possible  to  give  any  other  meaning  to  the  words  "  se- 
veral limitations  in  favour  of  Thomas  Burningham,"  than 
by  holding  that  the  word  "  limitations"  included  all  those 
limitations  in  remainder  to  the  different  sons,  and  ulti- 
mately to  the  daughters  of  the  first  object  of  her  bounty? 
That  being  so,  how  is  it  possible  to  suggest  another  meaning 
to  the  limitations  afterwards  used?  I  put  the  question 
several  times  in  the  course  of  the  argument,  which  had 
pressed  upon  my  mind,  and  Mr.  Humphry  could  not  explain 
it  in  any  way  so  as  to  get  rid  of  the  impression  which  ex- 
isted in  my  mind  at  the  time.  I  should  have  been  most 
happy  to  have  received  that  explanation,  but  I  did  not 
The  testatrix  then  goes  on  to  say: — "I  do  hereby  con- 
firm the  same,  and  further  declare  my  mind  and  will  to 
be,  that  in  the  next  disposition," — as  to  the  copyholds, 
"  made  in  my  said  will  of  and  to  my  share  or  third  part 
in  the  several  copyhold  estates  holden  of  the  respective 
manors  of  Parks  and  Saundridge  with  Walmond,  in  the 
county  of  Hertford,  the  said  Thomas  Burningham  shall, 
after  the  limitations  in  favour  of  his  brother  Henry  Day 
Burningham" — not  strictly  limitations  in  favour  of  his  bro- 
ther alone — "  shall  be  spent,  have  precisely  the  same  estate 
as  his  brother."  Every  person  reading  this  with  the  desire 
to  find  out  what  is  the  meaning  of  the  party,  must  say 
that  she  meant  by  this,  to  grant  to  Thomas  the  same  es- 
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tates,  and  to  his  family  the  same  interests,  as  were  to  be 
enjoyed  by  Henry  Day  Burningham  and  his  issue,  so  long 
as  they  should  exist.     It  seems  to  me,  therefore,  that  our  „      *• 
judgment  must  be  m  favour  of  the  defendants. 

A  certificate  in  accordance  with  the  preceding  opinion 
was  subsequently  sent  to  the  Vice-Chancellor  of  England. 


Assi 


CoRLBTT  V,  Booker.  ^p^  18- 

iUMPSIT. — ^The  first  count  of  the  declaration  was  To  an  action 
opon  a  foreign  bill  of  exchange  for  120Z.,  of  the  3rd  of  Xo7^ 
July,  1847,  drawn  by  Macdowall  &  Sons  upon  and  ac-  ^^*^^^ 
cepted  by  the  defendant,  payable  to  the  plaintiff  or  his  upon  and  ao- 
order  three  months  after  date.     The  second  count  was  defendant,  and 
ona  simUar  bUl  for  400i,  of  the  2nd  of  August,  1847,  and  j^uff  !J  ^ 
payable  sixty  days  after  sight     The  third  count  was  on  a  *^  ^**^ 
similar  bill  of  the  same  date,  for  322Z.  10^.,  payable  two  defendant 
months  after  date.    The  defendant  pleaded,  eighthly,  to  the  luer  the  bUla 
first  three  counts,  that  the  said  three  bills  of  exchange  JjJ^^^' 
therein  mentioned  were  respectively  accepted  by  the  de-  niade  an  agree- 

_  ^  nent  with  the 

fendant  and  one  William  Lane  Booker,  and  not  by  the  de-  acceptor  to  dia- 
fendant  alone;  and  that,  at  the  time  the  same  respectively  recemng2».*9d. 
became  due  and  payable,  they  remained  and  were  and  had  ^  ^*£J^^ 
been  continually,  from  the  time  of  the  acceptance  thereof  aUa,  the  said 

1  1  .  .         1       1        J        <•    "I  •  1    acceptance,  in 

respectively,  up  to  that  time,  m  the  hands  of  the  said  comideration  of 
Macdowall  &  Sons  in  the  said  counts  mentioned,  for  value,  ^  ^J^tJJed- 
and  had  not  been,  or  either  of  them,  during  all  that  time,  ^^  "^^^  fV 

'  ^      ^  .  tlement  of  their 

delivered  over  to  the  plaintiff  by  the  said  Macdowall  &  differences  of  ao- 

,  •i/»>«  i»  1     •     count,  and  that 

Sons,  and  so  contmued  respectively  from  the  times  of  their  the  piaintar 
respectively  becoming  due  and  payable  until  the  time  of  ^^e^^ 

ment  The 
pka  contained  aTerments  that  M.  &  Sons  were  the  holders  of  the  bills  at  the  time  the  agreement  was 
nude,  and  that  they  afterwards  ddivtrtd  them  to  the  plaintiff.  The  replication  traversed  the  former 
of  these  all^rations  : — II rid,  that,  although  the  replication  admitted  u  delivery  of  the  bill  by  M.  ft 
Sons  to  the  plaintiff  after  the  making  of  the  agreement,  that  it  did  not  admit  such  a  delivery  as  tc  give 
tile  f^ntiff  a  new  title  to  the  bill,  and,  consequently,  that  the  replication  was  good  as  putting  in  issue 
aiubstantial  averment  in  the  plea. 
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jQ^'  ^  making  the  agreement  hereinafter  mentioned,  to  wit,  on 
the  21st  of  August,  1848,  in  the  hands  of  the  said  Mao- 
do  wall  &  Sons,  for  value;  and  further,  that  afterwaidg 
and  while  the  said  bills  respectively  were  so  in  the  hands 
of  the  said  Macdowall  &  Sons,  as  the  holders  thereof  for 
value,  to  wit,  on  the  21st  of  August,  1848,  it  was  agreed 
by  and  between  the  said  Macdowall  &  Sons  and  the  de- 
defendant  and  the  said  William  Lane  Booker,  in  manner 
following,  i.  e.  in  consideration  of  the  defendant  and  the 
said  William  Lane  Booker  paying  to  the  said  Macdowall 
&  Sons  the  sum  of  500/.  sterling  in  settlement  of  their  the 
said  Macdowall  &  Sons'  and  the  defendant's  and  the  said 
William  Lane  Booker's  difiPerence  of  account,  the  said 
Macdowall  &  Sons  thereby  engaged  to  accept  their  the 
defendant's  and  the  said  William  Lane  Booker's  dividend 
of  2^.  9A  in  the  pound  on  the  following  bills  accepted  by 
them  the  said  defendant  and  the  said  William  Lane  Boo- 
ker, and  which  they  the  said  Macdowall  &  Sons  bound 
themselves  to  deliver  to  them  within  one  calendar  month 
of  the  date  of  that  agreement,  receiving  the  said  dividend 
on  each  acceptance  as  it  should  be  delivered  up,  L  e.  the 
acceptances  of  the  said  defendant  and  the  said  William 
Lane  Booker  in  favour  of  (here  followed  the  names  of 
different  persons  and  firms,  with  different  sums  set  oppo- 
site their  respective  names);  that  is  to  say,  10,0252w  12&  Gd,: 
it  being  clearly  understood  between  them  the  said  Mac- 
dowall &  Sons  and  the  said  defendant  and  the  said  William 
Lane  Booker,  that  the  defendant  and  the  said  William  Lane 
Booker  were  to  be  at  liberty  to  pay  the  said  composition  of 
28,  9d.  in  the  pound  on  the  said  acceptances,  at  any  time 
within  the  period  of  one  calendar  month,  and  to  tender  the 
same  at  the  office  of  Mr.  A.  B.,  &c.,  where  such  settlement 
would  have  place  accordingly,  holding  them  the  defend- 
ant and  the  said  William  Lane  Booker  harmless  for  any 
further  liability  on  the  said  acceptances;  but  in  default 
of  the  fulfilment  of  that  agreement  within  the  time  speci- 
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fied  on  either  side,  the  defaulter  to  be  subject  to  a  penalty        1850. 
of  5002.  as  liquidated  damages;  and  further,  that  the  said 
agreement  being  so  made  as  aforesaid,  and  whilst  the  said 
Hacdowall  &   Sons  were  such  holders  of  the  bills  as 
aforesaid,  to  wit,  on  &a,  the  defendant  and  the  said  Wil- 
liam Lane  Booker  did  pay  to  the  said  Macdowall  &  Sons, 
who  then  accepted  and  received  of  and  from  the  defend- 
ant and  the  said  William  Lane  Booker  the  said  sum  of 
50OI  in  settlement  of  the  said  differences  of  account,  ac- 
cording to  the  true  effect,  &c.,  of  the  said  agreement;  and 
they  the  defendant  and  the  said  William  Lane  Booker  fur- 
ther were  ready  and  willing,  within  one  calendar  month 
from  the  making  of  the  said  agreement,  to  pay  the  said 
composition  or  dividend  of  is.  9cL  in  the  pound  on  the  said 
acceptances  in  the  said  agreement  mentioned,  and  did 
within  one  calendar  month  as  aforesaid,  to  wit,  on  &&, 
tender  the  same  to  the  said  Macdowall  &  Sons  at  the  office 
of  Mr.  A.  R,  &c,  according  to  the  true  effect,  &c.,  of  the 
said  agreement;  and  they  the  defendant  and  the  said  Wil- 
liam Lane  Booker  have  from  the  time  of  the  making  the 
said  agreement  hitherto  always  been  ready  to  perform  the 
said  agreement,  of  all  which  the  said  Macdowall  &  Sons 
had  notice;  nevertheless,  the  said  Macdowall  &  Sons  did 
not  nor  would  accept  and  receive  the  said  dividend  of 
2«.  9d  in  the  pound  on  the  said  acceptances  in  the  said 
Agreement  mentioned,  so  tendered,  &c.,  according  to  the 
trae  intent,  &c.,  of  the  said  agreement,  but  wholly  refused 
&€.;  nor  would  they  deliver  up  the  said  acceptances  to 
the  defendant  and  the  said  William  Lane  Booker  on  the 
unonnt  of  the  dividend,  on  each  acceptance  being  tendered 
to  them;  and  further,  that  the  said  acceptances  of  the  said 
l^ills  of  exchange  by  the  defendant  and  the  said  William 
^e  Booker  are  the  same  bills  as  in  the  said  agreement 
Mentioned,  described  as  the  acceptances  of  the  defendant 
^Ji  favour  of  J.  Corlett,  842Z.  10&,  and  not  other,  &c.;  and 
^pon  which,  as  part,  &c.,  of  the  said  acceptances  in  the  said 
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1850.  agreement  mentioned,  the  said  dividend  was  tendered  by 
the  defendant  and  the  said  William  Lane  Booker,  to  wit, 
on  &c. ;  and  the  defendant  in  fact  says,  that  after  the  mak- 
ing the  said  agreement,  the  said  Macdowall  &  Sons  de- 
livered the  said  bills  in  the  declaration  mentioned  over  to 
the  plaintiff,  in  fraud  and  violation  of  the  said  agreement; 
and  that  the  plaintiff  took  and  received  the  said  bills  with 
notice  of  the  premises,  and  with  such  notice  from  thence 
continually  hath  held,  and  now  holds  the  same. — ^Verifica- 
tion. 

Replication  to  that  plea,  so  far  as  it  relates  to  the  first 
count,  that  the  bill  in  that  count  mentioned  was  before 
and  at  the  time  of  the  making  the  agreement  in  that  plea 
alleged,  in  the  hands  of  the  plaintiff  as  holder  thereof,  and 
held  by  him  for  value,  and  was  not  at  the  time  of  the  allied 
agreement  in  the  hands  of  the  said  Macdowall  &  Sons,  mode 
et  forma;  concluding  to  the  country. 

The  replications  to  the  eighth  plea,  so  far  as  it  related 
to  the  other  counts,  were  similar  in  form.  Upon  these  re- 
plications issues  were  joined. 

At  the  trial,  before  Wilde,  C.  J.,  at  the  last  Spring  As- 
sizes for  the  county  of  Surrey,  it  was  contended,  on  the 
part  of  the  defendant,  that,  with  respect  to  the  issue  raised 
by  the  eighth  plea,  that,  inasmuch  as  the  replication  ad- 
mitted that  the  bills  were  delivered  to  the  plaintiff  after 
the  agreement  mentioned  in  the  plea,  and  with  notice  of 
it,  that  the  plea  was  a  good  answer  to  the  action;  and 
that,  at  all  events,  the  plaintiff,  by  the  allegations  in  the 
plea,  which  he  had  admitted  by  this  form  of  replication, 
was  bound  to  shew  that  he  had  given  a  good  considera- 
tion for  the  bills.  The  learned  Judge,  however,  being  of 
a  contrary  opinion,  under  his  direction  the  plaintiff  had  a 
verdict. 

In  the  present  Term  (April  1 7), 

Peacock  moved  for  a  new  trial,  on  the  ground  of  misdi- 
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wction,  or  to  arrest  the  judgment,  or  for  a  repleader,  and        1850. 
renewed  his  objections,   citing  Bingham  v.  Stanley  (a),       Coblxtt 
Crosdey  v.  Ham  (6),  and  Gordon  v.  Ellis  (c).  Booua. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Pa&ke,  B. — ^The  only  question  in  this  case  which  was 
not  disposed  of  yesterday  was,  whether  the  replication  to 
the  eighth  plea  was  sufficient. 

It  was  contended,  that  it  was  no  answer  to  the  whole 
of  the  material  part  of  the  plea.    We  think  it  was. 

The  plea  is  to  the  effect,  that,  after  the  biUs  became  due, 
Hacdowall  &  Sons  made  an  agreement  with  the  accept- 
on  to  discharge  them,  on  receiving  2$.  9d.  in  the  pound, 
upon,  inter  alia,  the  acceptance  in  question,  in  considera- 
tion of  the  payment  of  3002.  sterling,  in  settlement  of  their 
diferences  of  account,  and  that  the  plaintiff  took  the 
bills  after  the  agreement,  and  consequently  after  the  bills 
were  due.    To  make  this  plea  a  good  answer,  it  was  ne- 
cessary to  aver  that  the  plaintiff  derived  his  title  to  the 
bills  through  Macdowall  &  Sons,  and  therefore  that  they 
were  holders  of  them  either  when  the  agreement  was  made 
or  after  it  was  made,  (assuming,  that  if  the  bills  came  into 
their  hands  after  the  agreement,  they  would  not  enforce 
it  against  the  acceptors  nor  those  who,  after  they  were  due, 
took  them  from  them).  It  would  not  have  been  enough  to 
say  that  they  were  holders  at  some  time  after  the  bills  were 
due.    It  was  essential  to  the  validity  of  the  plea  to  aver 
that  Macdowall  &  Sons  were  holders  when  the  agreement 
was  made,  or  afterwards,  at  one  time  or  the  other,  before 
they  indorsed  to  the  plaintiff. 

{«)  2  Q.  B.  117.        (b)  13  East,  498.       (c)  2  D.  «fe  L.  P.  C.  308. 
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1850.^  The  pleader  selects  the  fonner  as  the  time,  and  the  plea 

avers,  that  when  the  agreement  was  made,  (not  after- 
wards,) they  were  the  holders;  and  the  replication  denies 
that  material  fact,  and  properly,  for  if  that  was  untrue  the 
whole  plea  fails.  The  pleader  might  have  relied  on  their 
being  holders  subsequently,  but  he  has  not  done  so. 

Mr.  Peacocki  however,  argues,  that  the  replication,  by 
not  traversing  the  averment  that  Macdowall  &  Sons  deli- 
vered the  bills  to  the  plaintiff  after  the  agreement,  and 
with  notice  of  the  premises,  admits  those  facts,  and  that 
they  constitute  an  answer  to  the  plaintiff's  case.  But  that 
is  a  fallacy;  though  the  replication  admits  a  delivery  after 
the  agreement,  it  does  not  admit  any  legal  title  in  Mac- 
dowall &  Sons  as  holders  then. 

The  word  "delivered"  does  not  import  that  they  sub- 
sequently acquired  a  title  to  the  bills,  to  enable  them  to 
make  a  good  title  to  another  by  delivery;  it  means  no 
more  than  simple  delivery,  which  is  quite  immaterial  if 
they  had  not  then  acquired  a  new  title  to  the  billa  And 
the  admission  of  notice  of  the  premises,  by  the  absence 
of  a  traverse  of  that  fact,  is  unimportant  The  all^a- 
tion  is  surplusage,  if  the  bills  were  indorsed  after  they  be- 
came due,  and  is  wholly  immaterial  besides;  for  if  the  fact 
did  not  exist  of  an  agreement  made  when  Macdowall  & 
Sons  were  holders  of  the  bills,  notice  of  a  non-eidsting  feet 
is  quite  idle  and  unimportant. 

Rule  refused. 


1 
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1850. 

Lush  v.  Russell.  i/ay8. 


SSUMPSIT.— The  declaration,  after  stating  that  the  in  an  action  of 

assumprit 

defendant  carried  on  the  business  of  a  baker  at  Bristol,  brought  by  the 
and  had  hired  the  plaintiff  as  his  servant  for  the  period  of  ?f^°^for  du^ 
four  years,  alleged  as  a  breach,  "that  the  defendant  did  not  "^"*^^ 
nor  would,  although  he  the  defendant  hath  never,  during  period  for 

which  h6  was 

the  said  part  of  the  said  term  during  which  the  plaintiff  hired,  the  de- 
80  remained  and  continued  in  his  the  defendant's  service  S^JT^TdS 
as  aforesaid,  ceased  to  carry  on  the  said  business  of  a  "**  refiued  to 

.  .  .  permit  the 

baker,  but  during  such  last-mentioned  time  carried  on  and  plaintiff  to  con- 
still  does  carry  on  the  same  in  the  said  city  of  Bristol  as  service  during 
aforesaid,  continue  him  the  plaintiff  in  his  the  defendant's  ^JJ,^!^'"^ 
said  employ  for  the  said  term  of  four  years,  to  be  com-  miwed  him 

,  therefirom* 

pated  firom  the  day  and  year  first  aforesaid,  but  on  the  Piea,  that,  after 
contrary  thereof,  during  the  said  term  of  four  years,  and  ^i,*  agx^ent, 
before  the  expiration  thereof,  to  wit,  &a,  refused  to  suffer  apd  before  the 

^  7  7         7  ouchaige  and 

tbeplamtiff  to  continue  in  his  the  defendant's  said  employ  diimiMai,  the 

for  the  remainder  of  the  said  term  of  four  years,  and  then  ducted  himeelf 

wrongfully  dismissed  and  discharged  the  plaintiff  there-  ^dd^be^Mit 

•  from  wiihotit  any  reasonable  or  probable  cause  whatsoever,  ^^^^»  f^d 

,  disobeyed  the 

and  hath  thence  hitherto  wholly  neglected  and  refused,  defendant's 
Mid  still  doth  neglect  and  refuse,  to  continue  the  plaintiff  without  this' 
in  his  the  defendant's  said  employ  for  the  remainder  of  the  ^*  *^^  ^f^^' 

*^     •'  ant  wrongfully 

8aid  term  or  any  part  thereof."  dismissed  and 

rm  •  1        discharged  the 

The  defendant  pleaded,  "that,  after  the  making  of  the  plaintiff  \idthout 
pfomise  and  agreement,  and  before  and  at  the  time  of  the  ^^*^con- 
iiamissal  and  discharge  of  the  plaintiff  by  the  defendant,  ^^"^"«  ^  ?« 

,  ,      ^  country.    Issue 

to  wit,  &c,  he  the  said  plaintiff  conducted  himself  in  an  thereon  :— 

"nproper,  offensive,  and  disobedient  and  insolent  manner,  though  the 

and  was  guilty  of  habitual  negligence  and  carelessness  in  ^Id  wa^spedS 

*nd  about  his  said  capacity  and  duty  of  a  journeyman  ^<^mji^?'*  »• 

*         "^  V  rf  .^  putting  m  issue 

an  immaterial 
^^^9^  in  the  dedaration,  yet,  as  issne  had  been  taken  on  the  plea,  the  plaintiff's  misconduct, 
1^*^  u  the  &ct  of  his  dismissal,  were  in  issue,  and  consequently  that  evidence  of  such  misconduct 
J«wl  at  the  trial  by  the  defendant  was  improperly  rejected,  and  that  the  onus  of  such  proof  lay  on 
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18M.  baker,  insomuch  that  the  defendant  was  forced  and  obliged 
to  dismiss  and  discharge  the  plaintiff,  and  could  not  longer 
keep  him  in  his  the  defendant's  service,  and  the  defendant 
was  forced  and  obliged  by  such  conduct  of  the  plaintiff  to 
put  an  end  to  such  service  and  employ;  without  this,  that 
the  defendant  then  wrongfully  dismissed  and  discharged 
the  plaintiff  therefrom  without  any  reasonable  or  probable 
cause  whatsoever,''  modo  et  forma;  concluding  to  the  coun- 
try.    Upon  which  plea  issue  was  joined. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  Summer  As- 
sizes at  Bristol,  the  defendant's  counsel  admitted  the  dis- 
missal, but  offered  evidence  to  shew  that  the  plaintiff  had 
so  misconducted  himself,  as  to  justify  his  dismissal  by  the 
defendant.  The  learned  Judge  refused  to  receive  this  evi- 
dence, being  of  opinion  that  the  only  question  raised  by 
the  plea  was  the  mere  fact  of  dismissal. 

A  rule  for  a  new  trial  having  been  obtained,  on  the 
ground  of  misdirection,  in  last  Hilary  Vacation  (Feb.  13), 

BvU  shewed  cause. — The  direction  of  the  learned  Judge 
was  correct.  The  case  otPoweU  y  Bradbury  (a),  to  which 
reference  was  made  at  the  trial,  is  strictly  in  point.  That 
was  an  action  for  the  wrongful  dismissal  of  the  plaintiff, 
who  was  the  defendants'  servant ;  and  the  defendants  plead- 
ed, secondly,  that  they  did  not  wrongfully,  without  reason- 
able or  probable  cause,  dismiss  or  discharge  the  plaintiff 
from  the  employ  of  the  defendants,  modo  et  form&;  and 
Mauie,  J.,  in  delivering  the  opinion  of  the  Court,  says, 
"  The  Court  is  agreed  on  one  question,  namely,  that  the 
second  plea  puts  in  issue  nothing  except  the  fact  of  dis- 
missal"— The  Court  then  called  upon 

Peacock,  in  support  of  the  rule. — This  question,  which 
appears  to  have  arisen  and  to  have  been  argued  in  the 
case  relied  upon,  was  not  material  to  the  decision  there, 

{a)  18  L.  J.,  0.  P.,  116. 
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ind  the  judgment  of  the  Court  was  not  founded  upon  it.        1850. 
The  plea  in  that  case  was  a  general  traverse.   The  present 
plea  distinctly  raises  the  question,  whether  or  not  the 
plaintiff  was  discharged  for  reasonable  cause.     An  objec- 
tion might  have  been  raised  to  the  plea,  on  special  demur- 
rer, that  it  ought  to  have  been  in  confession  and  avoidance, 
and  that  it  ought  to  have  set  out  affirmatively  what  the 
dismissal  was.    Even  assuming  that  the  allegation  which 
the  plaintiff  contends  to  have  been  in  issue  at  the  trial,  was 
altogether  immaterial  before  plea,  the  defendant  has  made 
it  material  by  this  form  of  pleading.     A  traverse  cannot  be 
properly  taken  on  an  immaterial  point,  or  one  which  is 
prematurely  alleged  (a) ;  but  if  the  defendant  please  to  take 
upon  himself  to  traverse  such  an  allegation,  he  puts  it  in 
issue.    The  declaration  would  no  doubt  be  good  without 
the  allegation:  Sir  Ralph  Bovy's  cdseQ)),     [Parke,  B. — 
One  question  here  is,  whether  the  inducement  in  this  plea 
wies  it  from  the  case  of  Powell  v,  Bradbury.   In  Frankum 
^.Lord  Falmouth  (c),  which  was  an  action  for  the  diversion 
of  a  watercourse,  it  was  held,  that  the  plea  of  not  guilty  did 
not  put  in  issue  the  wrongfulness  of  the  act.]     Here  the 
inducement  distinguishes  this  case  from  Powell  v.  Brad- 
Jttjy.    The  plaintiflF  might  have  traversed  the  inducement. 

Butt  was  again  heard  in  support  of  the  direction. — The 
plea  merely  traverses  and  puts  in  issue  the  material  words 
in  the  allegation,  to  which  it  is  directed.  The  substance 
of  the  issue  alone  need  be  proved.  The  plaintiff  adopted 
the  only  course  that  was  open  to  him,  by  joining  issue. 
He  could  not  traverse  the  inducement.  There  is  no  au- 
thority to  shew  that  the  inducement  to  a  special  traverse 
•Iters  the  effect  of  the  traverse.  In  Palmer  v.  Gooden  (d), 
KjmW,  C.  J.,  in  delivering  the  judgment  of  the  Court  of 

(<>)  Stephen  on  Pleading,  p.  275,         (c)  2  A.  <fe  £.  452. 
^edit.  (i)  8  M.  <fe  W.  890. 

(*)  I  Vent.  217. 
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1850.        error,  said,  '^  But  a  party  does  not  make  an  issue  upon  the 

substantial  matter  to  be  tried  by  the  jury  bad,  merely 

because  he  includes  in  it  something  of  total  surplusage 

and  immateriality/'     [He  also  referred  to  Bac.  Abr.  tit 

^^Pleas  and  Pleading/'  (E2) ;  SpUsbury  v.  MtcldethwaUe{a); 

and  Co.  Litt  483.,  to  shew  the  effect  of  the  terms  "  mode 

et  forma."] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — In  this  case,  which  was  tried  before  my 
Brother  CressweUy  at  Bristol,  a  rule  nisi  was  granted  on  the 
ground  of  misdirection,  and  cause  shewn  at  the  late  sittings 
after  term. 

It  was  an  action  brought  by  the  plaintiff,  a  servant,  for 
dismissing  him  during  the  period  for  which  he  was  hired, 
viz.  four  years;  and  the  plaintiff  in  his  declaration  alleged, 
that  the  defendant  refused  to  permit  the  plaintiff  to  con- 
tinue in  his  service  during  the  term,  and  wrongfully  dis- 
missed him  therefrom  without  any  reasonable  cause. 

The  defendant  pleaded,  that,  after  the  making  of  the 
agreement,  and  before  the  discharge  and  dismissal,  the 
plaintiff  conducted  himself  in  an  improper  and  disobe- 
dient manner,  and  disobeyed  the  defendant's  lawful  or- 
ders; without  this,  that  the  defendant  wrongfully  dis- 
missed and  discharged  the  plaintiff  without  reasonable 
cause,  and  concluded  to  the  country. 

On  the  trial,  the  defendant  having  admitted  the  dis- 
missal, proposed  to  shew  that  the  plaintiff  had  miscon- 
ducted himself  so  as  to  justify  the  discharge;  but  the 
learned  Judge  refused  to  receive  the  evidence,  and  di- 
rected a  verdict  for  the  plainti£^  being  of  opinion  that  the 
plea  put  in  issue  the  dismissal  only.  We  are  to  decide 
whether  that  direction  was  right,  and  we  are  of  opinion 

(a)  1  Taunt.  146. 
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that  it  was  not.    The  question  is  not,  whether  the  plea         1850. 
would  have  been  bad  on  demurrer,  for  putting  in  issue  an 
immaterial  allegation,  but  how  the  issue  raised  was  to  be 
disposed  of  at  the  trial 

There  is  no  doubt  that  the  plaintiff  might  have  omitted 
the  allegation  that  the  defendant  dismissed  him  "  with- 
out reasonable  cause,"  and  that  the  averment  of  his  having 
done  80,  was,  in  the  declaration,  immaterial  and  surplusage, 
and  ought  not  to  have  been  put  in  issue ;  and  that  the 
plea,  in  form  at  least,  throws  the  burden  of  the  proof 
of  the  want  of  reasonable  cause  on  the  plaintiff,  which  the 
defendant,  on  proper  pleadings,  ought  to  have  borne;  and 
on  these  grounds,  the  plea  is  clearly  demurrable ;  but,  it  not 
having  been  demurred  to,  the  matters  which  it  does  put 
m  isntCy  though  immaterial  in  that  stage,  and  improperly 
pat  in  issue,  must  be  disposed  of  by  the  jury,  under  the 
direction  of  the  Judga    For  example,  if  the  plea  were  to 
pat  in  issue  matter  of  aggravation  unnecessarily  stated, 
tnd  only  that — as  the  conversion  of  goods  in  an  action  of 
trespass  for  taking  them,  the  death  of  cattle  in  the  same 
fonn  of  action  for  driving  them — though  the  plea  would 
he onquestionably  bad,  the  verdict  must  betaken  one  way 
or  the  other  upon  the  issue  on  the  trial    In  like  manner, 
it  must,  if  the  plea  put  in  issue  that  and  another  and 
material  fact,  the  only  question  being,  whether  it  is  put 
v^iisue.    Now,  it  is  certain  that  if  the  form  of  the  tra- 
verse is  such  that  the  material  may  be  separated  from  the 
unmaterial  averments,  the  material  need  only  be  proved 
on  the  trial    Such  is  the  case  where  there  is  a  plea  which 
u  a  general  denial  only,  as  not  guilty  in  trespass,  or  case, 
^ere  immaterial  matter  or  matter  in  aggravation  was 
seated;  such  would  be  the  case  in  non  assumpsit,  under  the 
^d  system,  on  such  a  declaration  as  the  present;  and  such 
▼ould  have  been  the  case  if  the  defendant  had  traversed 
the  allegation  of  dismissal  in  the  general  form,  "  that  he 
^d  not  dismiss  the  plaintiff,  modo  ac  forma;"  then  the 
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1860^      dismissal  only,  the  material  part,  would  have  beeu  in 
issue. 

Littleton,  in  sect.  483,  is  as  follows: — "  To  this  it  may  be 
said,  that  these  words  (modo  ac  forma  prout,  &a)  in  many 
cases  are  words  of  form  of  pleading,  and  not  words  of 
substance.  For,  if  a  man  bring  a  writ  of  entry  in  casu 
proviso,  of  the  alienation  made  by  the  tenant  in  dower  to 
his  disinheritance,  and  counteth  of  the  alienation  made 
in  fee,  and  the  tenant  saith  that  he  did  not  alien  in 
manner  as  the  demandant  hath  declared,  and  upon  this 
they  are  at  issue;  and  it  is  found  by  verdict  that  the 
tenant  aliened  in  tail  or  for  term  of  another  man's  life, 
the  demandant  shall  recover;  yet  the  alienation  was  not 
in  manner  as  the  demandant  hath  declared,''  &c.  An 
explanation  is  given  in  F.  N.  B.  206  (G) : — "  The  writ  in 
casu  proviso  supposeth  the  alienation  to  be  made  in  fee, 
although  it  be  but  for  life  or  in  tail,  for  that  there  is 
no  other  farm ;"  and  it  "is  not  material,  for  if  it  be  in 
fee,  or  in  tail,  or  for  life,  it  is  a  forfeiture  of  the  estate." 
Again,  in  the  case  of  Pope  v.  Skinner  (a),  where,  in  re- 
plevin, the  defendant  avowed  for  damage  feasant  in  the 
month  of  April,  and  the  plaintiff  replied,  that  one  Wil- 
liams was  seised  in  fee  and  had  a  right  of  common,  and 
demised  the  land  to  him  for  a  year /rom  the  Lady-day  be- 
fore, and  on  a  traverse  "  non  demisit  modo  ac  forma,  the 
lease  appeared  to  begin  on  Lady-day;  it  was  held,  that 
the  substance  of  the  issue  was,  whether  the  lease  covered 
the  time  of  the  trespass,  which  it  would  do;  whether  it 
commenced  on  the  25th  or  26th  of  March;  and  the  modo 
ac  form&  was  immaterial. 

From  the  report,  however,  it  seems  that  the  verdict  was 
special,  stating  the  facts;  and  it  is  said,  that  the  jury  might 
have  found  against  the  plaintiff,  and  could  not  safely  have 
found  a  general  verdict  for  him. 

(a)  Hob.  72. 
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A  distinction  is  taken  in  Co.  Litt  281.  b.,  in  the  Com-        1850. 
mentaiy  to  the  above  section,  between  the  effect  of  the 
words  ^'modo  ac  form&,"  when  the  issue  is  on  the  point 
of  the  writ  or  action,  and  where  it  is  on  a  collateral  point; 
in  the  former  case  they  are  matter  of  form,  in  the  latter 
material.    That  the  issue  was  on  the  point  of  the  writ 
or  action^  in  the  case  put  in  Littleton,  is  abundantly  clear. 
Whether  it  is  so  in  this  case,  or  within  the  meaning  of 
that  role,  it  is  unnecessary  to  decide;  for,  assuming  the 
vords  ^^  modo  ac  form&''  to  be  quite  immaterial,  it  will  make 
no  difference,  as  will  appear.     Again,  if  there  be  a  plea 
(^justification  which  contains  material  and  immaterial 
matter,  the  replication  de  injuria  absque  tali  causa  would 
put  in  issue  the  material  matter  only :  Spilsbury  y.  Mickle- 
ftttwtte(a),  Davis  Y.  Chapman  (6).     But  if  the  traverse,  in- 
steadof  being  in  a  general  form,  puts  in  issue  the  immaterial 
part  in  express  termSy  that  must  be  disposed  of  by  the  jury, 
ind,  generally  speaking,  according  to  the  terms  of  the 
issue.    The  objection  to  such  a  plea  on  demurrer  is,  that 
if  issue  were  taken  on  it,  it  would  oblige  the  plaintiff 
to  prove  what  but  for  the  form  of  the  issue  he  need  not 
bye  proved.     This  is  the  general  character  of  the  objec- 
tion that  a  traverse  is  too  large — see  the  case  of  Oorham 
V.  Sweeting  (c),  where  it  is  very  correctly  said  in  the  note 
of  the  learned  editor,  "  It  shall  not  be  permitted  to  a 
defendant,  by  expressly  traversing  any  allegation  in  the 
declaration  by  a  formal  traverse,  to  compel  the  plaintiff  to 
pfove  more  than  he  would  be  bound  to  do  if  the  defendant 
^  pleaded  the  general  issue  only  to  the  declaration.'' 

Now,  there  cannot  be  any  doubt  that  this  form  of  a 
tnTerse  does  in  express  terms  deny  the  want  of  reason- 
^le  cause;  and  therefore,  that  question  must  be  disposed 
of  by  the  jury.    Whether  it  throws  the  burden  of  proof  on 

(«)  I  Taunt.  146.  (c)  2  Wmg.  Saund.  207  a,  n. 

(*)  2  M.  &  G.  921.  24,  6th  edit. 

^^L  V.  p  EXCH. 
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1860.  the  wrong  party  is  immaterial  in  the  present  inquiry;  if  it 
does,  it  is  an  additional  reason  for  demurring  to  it:  but  it 
nevertheless  puts  in  issue  the  want  of  reasonable  cause, 
however  informally.  We  think,  however,  that  on  the  trial 
of  the  issue  the  onus  probandi  would  be  on  the  defendant, 
on  the  ground  that  he  had  the  affirmative  of  the  proposi- 
tion to  maintain,  and  that  the  defendant  ought  to  justify  the 
act  of  dismissal,  which  is  prim&  facie  a  breach  of  covenant 

Upon  reference  to  the  authorities  and  cases  cited  on  the 
argument,  there  is  none  that  is  at  variance  with  the  rule, 
that  if  the  traverse  be  general  in  its  terms,  it  does  not  in- 
volve matter  which  need  not  have  been  pleaded,  and  that, 
if  it  is  special,  denying  that  matter  expresdy^  it  does,  ex- 
cept the  case  of  Powell  v.  Bradbury  (18  L.  J.),  on  the  au- 
thority of  which,  no  doubt  the  learned  Judge  proceeded. 

In  the  present  case  there  is  an  inducement  which  leaves 
no  doubt  as  to  the  intention  of  the  pleader  in  the  traverse; 
which  there  was  not  in  that;  but  we  do  not  think  we  ought 
to  rely  upon  that  distinction. 

We  cannot  ascertain,  from  the  short  report  of  the  case 
of  Powell  V.  Bradbury,  in  the  Law  Journal,  whether  the 
question  of  what  was  in  issue  on  such  a  traverse,  on  which 
the  opinion  of  the  Court  appears  to  have  been  declared, 
was  material  to  the  decision  of  the  case,  or  extrajudicial ; 
in  the  report  of  the  same  case,  in  7  Com.  Bench  Reports  (a), 
just  published,  it  does.  Be  this  as  it  may,  it  does  distinctly 
appear  that  the  opinion  was  founded  on  the  authority  of  the 
case  of  Fran/cum  v.  The  Earl  of  Falmouth  (6),  which  we 
think  inapplicable,  as  the  question  there  arose  on  the  issue 
on  a  plea  of  not  guilty,  and  it  was  rightly  held,  that  al- 
though there  was  an  averment  in  the  declaration,  that  the 
defendant  wrongfully  diverted  a  watercourse,  the  wrongfiil 
nature  of  the  act  was  not  in  issue.  It  was  not  the  case  of  an 
express  traverse.  Matter  of  aggravation  would  nothavebeen 
in  issue  on  not  guilty,  and  yet,  if  expressly  put  in  issue,  it 
must  have  been  proved.    So,  unnecessary  matter,  as  an 

(a)  Page  201.  (h)  2  A.  <b  £.  452. 
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averment  of  the  defendant  being  of  full  age  when  he  18^. 
executed  a  bond,  if  the  plea  luid  stated  (admitting  the 
execution  of  the  bond)  that  he  was  not  then  of  full  age, 
that  question  would  have  been  in  issue,  and  equally  so  if 
the  issue  was  such  (whether  informal  or  not,  in  that  re- 
spect, is  of  no  consequence)  as  to  put  both  facts,  the  exe- 
CQtion  of  the  bond  and  the  majority,  in  issue. 

The  case  of  Palmer  v.  Oooden(a),  which  was  the  other 
cue  cited  for  the  plaintiff,  does  not  decide  the  question 
as  to  what  should  be  proved  on  an  issue  involving  imma- 
terial matter  of  the  description  which  this  does.  A  satis- 
fiu^ry  reason  for  that  judgment  is,  that  a  traverse  is  not 
bad  which  involves  what  is  not  merely  immaterial  but 
impossible,  and  therefore  incapable  of  being  proved  at  all, 
as  a  traverse  of  an  entry  on  and  an  expulsion  from  an  in- 
corporeal hereditament,  viz.  tolls.  Lord  Chief  Justice 
Tvuddl  says,  indeed,  that  an  issue  upon  the  substantial 
matter  to  be  tried  by  the  jury,  is  not  bad  merely  because 
it  includes  in  it  something  of  total  surplusage  and  im- 
materiality. But  that  is  not  the  case  here;  for  the  alle- 
gation of  the  want  of  reasonable  cause  need  not  have  been 
made  by  the  plaintiff,  and  is  surplusage  in  that  sense ;  yet, 
bemg  expressly,  though  informally,  put  in  issue,  it  is  not 
totally  immaterial,  but  the  contrary. 

There  are,  however,  other  cases  not  cited  on  the  argu- 
ment to  which  it  is  necessary  to  advert,  which  are  autho- 
rities that  where  an  immaterial  circumstance  was  travers- 
ed expressly,  it  need  not  be  proved.  One  is  the  case  of 
Canick  v.  BlagraveQ)),  an  action  by  the  assignees  of  a 
lesadiold  reversion.  The  declaration  stated,  that  the  les- 
K»,  at  the  time  of  the  lease,  was  lawfully  possessed  of 
<^crtam  premises,  that  is  to  say,  for  the  remainder  of  a 
^^na  of  twenty-two  years,  commencing  the  25th  of  De- 
cwnbcr,  1797,  and  made  the  lease,  and  then  the  plaintiff 
ieriyed  title  by  assignment  from  the  lessor,  and  alleged 
(a)  8  M.  A  W.  890.  {h)  1  B.  &  B.  531, 

p2 
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1850.  breaches.  The  defendant  pleaded,  that  the  lessor  was  not, 
at  the  time  of  the  lease,  possessed  for  the  residue  and  re- 
mainder of  the  said  supposed  term  of  twenty-two  years, 
modo  ac  form^  &c.,  and  there  was  a  general  demurrer. 
The  Court  held,  and  very  properly,  that  the  allegation  was 
traversable,  and  did  not  amount  to  nil  habuit  in  tene- 
mentis,  and  gave  two  answers  to  the  second  objection, 
that  the  plea  put  in  issue  the  precise  term  of  the  lease, 
and  that  the  plaintiff's  case  would  be  defeated  if  it  ap- 
peared that  the  term  was  not  of  the  precise  extent  alleged. 
The  first  of  these  answers  was,  that  if  such  was  the  con- 
sequence of  the  too  great  particularity  of  the  allegation,  it 
was  the  plaintiff's  own  fault.  The  second  was,  that  such 
consequence  would  not  follow,  because  the  plea  put  in 
issue  the  substance  of  the  allegation  only,  and  the  sub- 
stance was  that  the  lessor  was  possessed  of  a  term  and 
made  a  derivative  one;  and  the  two  authorities  of  Litt, 
sect.  483,  and  Pope  v.  Skinner^  above  cited,  are  referred  to 
as  proving  that,  on  the  traverse  of  an  allegation,  the  words 
"modo  acforma"  are,  in  many  cases,  not  words  of  substance. 
The  first  of  these  two  reasons  is  satisfactory,  and  falls 
within  the  authority  of  a  class  of  cases  which  hold,  that, 
if  a  party  allege  a  precise  estate,  or  make  a  precise  alle- 
gation which  he  was  not  bound  to  do,  yet,  if  it  be  ma- 
terial and  bear  on  the  question,  he  gives  the  other 
side  the  advantage  of  traversing  it:  see  2  Wms.  Saund. 
207  b,  6th  edit.;  Dyer,  365  a,  pi.  32;  Yelv.  196;  and 
Smith  V.  Dixon  (a).  The  plaintiff  need  not  have  stated 
the  precise  term,  if  he  had  alleged  it  to  be  such  as  to 
warrant  the  underlease — as  if  he  had  stated  that  he  was 
possessed  of  the  tenement  for  a  certain  term  of  years, 
whereof  more  than  the  number  of  years  in  the  underlease 
were  then  to  come  and  imexpired;  but,  having  stated  the 
precise  term,  and  in  no  other  way  shewn  that  it  warranted 
that  underlease  and  created  a  chattel  reversion,  he  enables 
the  defendant  to  traverse  the  precise  term. 

(a)  7  A.  <b  E.  1. 
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But  the  second  reason  given  by  the  Lord  Chief  Justice  1850. 
Dalkis  is  not  satisfactory,  for  both  the  authorities  cited 
(Litt.  sect.  483,  and  Pope  v.  Skinner),  are  cases  where  the 
traverse  is  in  the  general  form  ''  non  alienavit  modo  ac 
forma,"  "  non  demisit  modo  ac  forma,"  which  only  puts  in 
issue  the  material  part,  as  has  been  above  stated;  whereas 
the  traverse  in  that  case  was  expressly  of  the  precise  term 
of  twenty-two  years. 

Another  case  is  that  of  Barber  v.  Lenion(a),  There  the 
plea  having  stated  that  the  bill  of  exchange  declared  upon 
had  been  indorsed  over  by  the  plaintiff,  before  the  com- 
mencement of  the  suit,  to  a  third  person,  who  then  became 
and  thence  afterwards,  to  wit,  thence  hitherto,  remained 
the  holder,  and  the  replication  stated  that,  at  the  time 
of  the  commencement  of  the  suit,  the  plaintiff  was  the 
holder,  without  this,  that  the  third  person  from  the  time 
of  the  indorsement  hitherto  remained  the  holder  thereof 
"modo  ac  form&,"  the  replication  was  held  not  to  be  bad  on 
special  demurrer,  as  being  too  large  and  putting  in  issue 
immaterial  matter,  viz.  the  title  to  the  bill  after  the  com- 
mencement of  the  suit  and  up  to  the  time  of  plea  pleaded. 
The  difficulty  arose  from  the  introduction  of  the  term 
"hitherto"  into  the  traverse,  without  which  there  would 
have  been  no  question;  but  the  Court  held,  that  the 
trayerse  put  in  issue  the  title  of  the  third  person  at  the 
time  of  the  commencement  of  the  suit,  as  it  certainly 
did;  and  that  was  the  only  material  part,  as  the  plaintiff 
conld  not  recover  if  that  was  proved;  and  the  finding  on 
the  averment  as  to  the  time  subsequent  was  quite  im- 
inaterial;  and  that  averment  was  total  surplusage  and 
^Immateriality  within  the  meaning  of  the  rule  laid  down 
hyLord  Chief  Justice  Tindal  But,  in  this  case,  the  ques- 
tion, whether  there  was  reasonable  cause  of  dismissal, 
V&8  a  material  matter,  though  alleged  out  of  its  proper 
pl&ce,  and  though  the  issue  was  improper. 

Rule  absolute. 

{a)  11  Q.  B.  302. 
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1860. 

AprU  26.        Gould  v.  The  Staffordshibe  Pottebies  Watebwobks 

Company. 

Under  the  UeBT— The  declaration,  after  reciting,  that  before  the 

84th  section  of  .'  ,         f      i       i   /.      i 

the  Lands  passing  of  the  Act  of  Parliament  whereby  the  defendants 

lidation  Act,  8  wcre  incorporated,  i.e.  The  Staffordshire  Potteries  Water- 

tuch  pro^ddw'  works  Act,  1 847,  to  wit,  on  &c.,  the  plaintiff  was,  and  hither- 

thatalithecosu  to  hath  been  and  still  is,  seised  of  certain  lands,  situate,  to 

of  arbitration 

on  the  amount  wit,  at  &c.,  in  the  county  of  Stafford,  distinguished  as  &a, 

to  S'^n^for'*  ^^  a  certain  plan  and  book  of  reference  which,  prior  to  the 

tobc uSot^  application  for  the  said  Act  of  incorporation,  to  wit,  on 

a  public  Com-  &;c.,  was  and  Still  is  deposited  in  the  office  of  the  clerk  of 

settled  by  the  the  peace  for  the  said  county  of  Stafford,  and  which  said 

corts'nwS  not'  book  of  reference  then  and  still  contains  the  name  of  the 

be  incorporated  plaintiff  as  owner  of  the  said  lands :  and  that  the  defend- 
in  the  award,  *■ 

but  may  be  as-  ants,  after  the  making  of  the  said  Act,  to  wit,  on  &c.,  by 

subsequent  virtue  of  the  authority  thereof,  determined  upon  takmg 

TCTMns  ^*o  ^  P^^  ^^  *^®  ^^^^  lands,  and  an  easement  over  other  parts 

made  Aeaward.  of  the  said  lands,  for  the  purposes  of  the  said  undertaking; 

Such  adjudi-  .  o         ,         .  /»   i  •  t     * 

cation  of  the  and  thereupon,  to  wit,  on  &c.,  by  virtue  of  the  said  Act 
bc'within  three  ^^^  *^®  Lands  Clauses  Consolidation  Act,  1845,  incorpo- 
Sr^e^Tth  ^*'®^  therewith,  by  writing,  &c.,  to  wit,  on  &c.,  gave  no- 
reference,  tice  to  the  plaintiff  that  the  defendants  required  to  pur- 
"  the  arbitra-  chasc  and  take  for  their  purposes  the  said  land  particularly 
s^onmay*  described  in  the  said  notice  and  on  a  plan  thereto  an- 
mean  either  the  nexed,  and  the  Said  easement,  which  was  also  therein  par- 

arbitrators  or  ^  ^  ^    ^  *^ 

umpire,  accord-  ticularly  described ;  and  that  they  were  willing  to  treat  with 

pensation  shall  ^^^  plaintiff  for  the  purchase  of  the  same  from  him,  and 

temi^S\y  Uie  ^®  *^  ^^  Compensation  to  be  made  to  him  for  any  damage 

arbitrators  or  that  might  be  Sustained  by  him  by  reason  of  the  execution 

umpire.  /•  •  1        1 

In  an  action  01  certain  works  then  about  to  be  undertaken  and  done 

o7compmM-^^  ^y  them,  by  virtue  of  the  said  last-mentioned  Act.^'     The 

tion  awarded 

and  the  costs,  the  declaration  stated  that  the  umpire  was  required  by  the  plaintiff  to  settle  and  deter- 
mine the  costs  to  be  paid  to  him  under  that  Act: — Held,  on  special  demurrer,  that  the  arerment 
amounted  to  a  statement  that  the  umpire  was  required  to  adjudicate  upon  the  costs,  and  was  suffi- 
cient. 
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declaration,  after  ayerring  that  the  defendants  were  then 
duly  authorised  and  empowered  by  the  statute  to  purchase 
and  take  the  land,  &c.,  proceeded  to  recite,  that  whereas  *• 

the  defendants,  &c.,  to  wit,  on  &c.,  offered  to  the  plaintiff     bbim  Pot- 
a  certain  sum,  to  wit,  the  sum  of  3592.  Ss.  lli<JL,  for  the      wobu  Ck>. 
purchase  of  the  fee  simple  of  the  said  land  and  the  said 
easement,  and  for  the  damages  to  be  sustained  bj  the 
plaintiff  by  the  execution  of  the  said  works  and  under- 
takmg,  and  no  further  and  greater  sum  was  ever  at  any 
tinie  offered  by  the  defendants  to  the  plaintiff  for  the  pur- 
chase thereof^  or  for  the  said  damages     And  after  reciting 
that  no  agreement  was  come  to  between  the  defendants 
and  the  plaintiff  as  to  the  amount  of  compensation  to  be 
paid  by  the  defendants  for  the  interest  of  the  plaintiff  in 
the  said  lands  and  the  said  easement,  or  for  the  damage 
to  be  sustained  by  him  as  aforesaid;  and  the  compensa- 
tion then  claimed  by  him  from  the  defendants  then  far 
exceeded  the  sum  of  50L,  to  wit,  &c.,  and  the  plaintiff  was 
then  desirous  of  having  the  same  settled  by  arbitration, 
under  the  Lands  Clauses  Consolidation  Act;  and  there- 
upon the  plaintiff,  to  wit,  on  the  26th  of  August,  1848, 
ftod  before  the  defendants  had  issued  any  warrant  to  the 
plabtiff  to  summon  a  jury  in  respect  of  the  said  lands  and 
easement,  &&,  signified  such  his  desire  by  notice  in  writing 
to  the  defendants,  &a ;  and  thereupon  afterwards,  to  wit, 
Q&&a,the  defendants,  in  pursuance  of  the  statute,  that  is  to 
ttj)  by  a  notice  signed  by  two  of  the  directors  of  the  said 
Company,  to  wit,  &c,  duly  nominated  and  appointed  one 
i'  Leach,  of  &c.,  to  be  an  arbitrator,  to  settle  and  deter- 
inine,  in  conjunction  with  an  arbitrator  to  be  appointed 
t?  tke  plaintiff,  the  amount  of  purchase -money  and  com- 
pensation to  be  paid  by  the  defendants  for  the  purchase 
tnd  taking  the  said  part  of  the  said  lands  and  the  said 
^^sement;  and  afterwards,  on  &c.,  the  plaintiff,  to  wit,  in 
pursuance  of  the  said  Lands  Clauses  Consolidation  Act, 
^7  writing,  &c.,  bearing  date,  &c.,  duly  nominated  and 
^pointed  one  T.  Heaton,  of  &c.,  to  be  one  of  the  arbitra- 
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1850.        tors,  on  his  the  plaintiff's  part,  to  settle  and  determine  the 
Gould        amount  of  the  said  pnrchase-money  and  compensation,  in 
^-  conjunction  with  one  J.  Leach,  the  other  arbitrator  so  ap- 

BHiu  Pot-  pointed,  &a,  and  which  said  appointments  and  nomina- 
woBu  CJo.  tions  were  then,  to  wit,  on  &c.,  duly  delivered  by  the  plaintiff 
and  defendants  respectively  to  their  respective  arbitrators, 
and  thereby,  by  virtue  of  the  said  Lands  Clauses  Consolida- 
tion Act,  became  and  were  submissions  to  arbitration  on 
their  respective  parts.  The  declaration,  after  stating  that 
the  arbitrators,  before  entering  on  the  consideration  of  the 
matters  referred  to  them,  subscribed  the  declaration  re- 
quired by  the  said  Act,  and  by  writing  under  their  hands, 
bearing  date,  to  wit,  fee,  in  due  form  of  law,  pursuant  to  the 
provisions  of  the  said  Act,  before  entering  on  the  before- 
mentioned  reference,  duly  nominated  and  appointed  R.  S. 
Ford  to  be  the  umpire,  to  decide  on  any  such  matters  as  to 
which  they  should  differ,  or  which  should  be  referred  to  the 
said  umpire,  under  the  provisions  of  the  said  Acts  or  either 
of  them,  proceeded: — "And  the  plaintiff  further  saith,  that 
the  said  J.  Leach  and  T.  Heaton,  by  writing  imder  both 
their  hands,  twice,  to  wit,  on  the  29th  of  September  and 
on  the  23rd  of  October,  in  the  year  aforesaid  respectively, 
duly  enlarged  the  time  for  making  their  award,  first,  to  the 
23rd  of  October,  1848,  and  again,  to  the  20th  of  November, 
1848,  and,  to  wit,  on  the  1st  of  October,  took  upon  them- 
selves the  burthen  of  the  said  reference,  and  heard  and  ex- 
amined witnesses  of  both  parties,  but  did  not  and  could 
not  agree,  nor  did  they  make  any  award  concerning  the 
premises,  within  the  said  extended  time  or  times,  or  at  any 
time  whatsoever,  but  on  the  contrary  thereof,  by  writing 
under  their  hands,  bearing  date,  to  wit,  on  the  15th  of 
November,  1848,  then  submitted  to  him  the  said  R  S.  Ford, 
as  such  umpire  as  aforesaid,  the  matters  of  the  said  arbi- 
tration, and  the  said  matters  then  referred  devolved  upon 
the  said  umpire,  to  be  determined  by  him.''  [Then  followed 
an  averment  that  the  umpire,  before  entering  upon  the 
consideration  of  the  matters  referred  to  him,  duly  made 
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and  subscribed  tbe  declaration  required  bj  the  Lands  i860. 
Clauses  Consolidation  Act,  1845.]  "And  the  plaintiff  in  "gould 
bet  says,   that  afterwards,  and  within   three   calendar      „    ''• 

is  1  .  .  n    1  .  8TAFfOBl>- 

months  after  the  expiration  of  the  said  enlarged  time,  and  sHimi  Pot- 
vithin  three  months  after  it  dcTolved  upon  the  said  R.  S.  wo&u  Co. 
Ford  to  determine  the  said  matters  referred,  to  wit,  on  the 
13th  of  February,  1849,  he  the  said  R.  S.  Ford  took  upon 
Iiimself  the  burthen  of  the  said  umpirage,  and  having  de- 
liberately and  at  large  heard,  examined,  and  considered 
the  all^ations,  witnesses,  and  evidences  of  both  the  said 
parties  concerning  the  premises,  within  the  said  three 
months  as  aforesaid,  to  wit,  on  the  day  and  year  last 
aforesaid,  made  and  published  his  award,  umpirage,  and 
final  determination,  in  writing  under  his  hand  and  seal, 
bearing  date  the  day  and  year  last  aforesaid,  between  the 
said  parties,  of  and  concerning  the  premises,  in  manner  and 
form  following,  that  is  to  say."  The  declaration  then  stated 
the  award,  which  found  the  amount  of  purchase-money  to 
be  paid  by  the  defendants  to  the  plaintiff  to  amount  to  the 
sum  of  S20L ;  and  then  averred  that  "  the  said  sum  of 
35911 3«.  ll^cL,  hereinbefore  mentioned,  was  and  is  a  much 
smaller  sum  than  the  said  sum  so  awarded  to  the  plaintiff 
by  the  said  R.  S.  Ford,  whereof  the  said  R.  S.  Ford  after- 
wards, to  wit,  on  the  23rd  of  June,  1849,  had  notice, 
wd  was  then  required  by  the  plaintiff  to  settle  and  deter- 
nune  the  costs  to  be  paid  by  the  defendants  to  him  the 
plidntiff,  under  and  by  virtue  of  the  said  Lands  Clauses 
Consolidation  Act;  and  thereupon  the  said  R  S.  Ford,  to 
wit,  on  the  day  and  year  last  aforesaid,  by  an  instrument 

• 

Ml  wnting  under  his  hand  and  seal,  bearing  date,  to  wit, 
Ae  day  and  year  last  aforesaid,  duly  settled  the  costs  of 
the  plaintiff  of  the  said  arbitration,  and  thereby  ascer- 
^ed  and  settled  the  same  to  be,  and  they  in  fact  were, 
tie  sum  of  260t,  and  did  thereby  direct  the  same  to  be 
paid  by  the  defendants  to  the  plaintiff;  which  said  award 
wid  which  said  last-mentioned  instrument  in  writing  were 
^^ards,  to  wit,  on  the  day  and  year  last  aforesaid, 
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1860.        duly  delivered  by  the  said  umpire  to  the  defendants,  and 

Gould        ^^^7  ^^^^  ^^  notice  thereof/'  The  declaration  concluded 

''•  by  averring  that  the  plaintiff  was  ready  and  willing  and 

sHimi  Pot-     offered  to  convey  to  the  defendants  a  good  and  valid  estate 

woBuCo.      ^"  ^^6  simple  in  the  said  lands,  &;c.,  and  to  perform  all 

things  by  him  to  be  performed,  &c.,  and  requested  the 

defendants  to  pay  him  the  said  several  sums  of  S20L, 

U,  Ss.  7d.,  and  260/. ;  but  that  the  defendants  would  not 

pay,  &a 

Special  demurrer  as  to  so  much  of  the  declaration  as 
related  to  the  sum  of  260/.,  that  it  did  not  appear  that  the 
said  umpire  had  power  to  settle  the  costs  at  all;  that  he 
had  no  power  to  settle  them  by  a  separate  and  distinct  in- 
strument, subsequent  to  the  making  of  his  said  award; 
that  it  did  not  appear  that  he  had  settled  the  costs  within 
three  months  after  the  matters  were  referred  to  him,  nor 
that  the  instrument  in  writing  was  an  umpirage  or  award. 
— Joinder  in  demurrer. 

Watson,  in  support  of  the  demurrer. — There  are  four 
objections  to  this  declaration.  In  the  first  place,  assum- 
ing the  umpire  to  be  the  proper  person  to  ascertain  the 
costs  of  the  reference,  those  costs  ought  to  have  appeared 
in  the  award  itself  This  award,  however,  makes  no  men- 
tion of  costs.  The  arbitrator  is  functus  officio  upon  the 
award  being  made,  and  cannot  by  a  subsequent  act  settle 
these  costs.  The  power  to  refer  the  matter  in  dispute 
here  is  given  by  the  Lands  Clauses  Consolidation  Act,  8  & 
9  Vict.  c.  18.  By  the  23rd  section,  if  the  compensation 
claimed  or  offered  exceeds  50/.,  the  party  claiming  may 
signify  by  notice  in  writing  to  the  promoters  of  the  un- 
dertaking his  desire  to  have  the  question  settled  by  arbi- 
tration. The  25th  section  provides  for  the  appointment 
of  an  arbitrator  by  each  of  the  parties,  and  the  34<th  sec- 
tion, which  has  reference  to  the  costs,  provides  that  "  all 
the  costs  of  any  such  arbitration,  and  incident  thereto,  to 
be  settled  by  the  arbitrators,  shall  be  borne  by  the  pro- 
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moters  of  the    undertaking,  unless  the  arbitrators  shall         1850. 
award  the  same  or  a  less  sum  than  shall  have  been  offer-        Qould 
ed  by  the  promoters  of  the  undertaking,  in  which  case  each      ^jJiovh 
party  shall  bear  his  own  costs  incident  to  the  arbitration,     aHimiPoT- 
and  the  costs  of  the  arbitrators  shall  be  borne  by  the     wobxsCo. 
parties  in  equal  proportions.''    The  costs,  therefore,  as  in 
the  ordinary  case,  ought  to  be  ascertained  by  the  award. 
In  The  London  and  North  Western  Railway  Company  and 
Qttidk(a),  £rle,  J.,  held  that  the  34th  section  imposes  on 
an  umpire  the  duty  of  ascertaining  whether  the  right  of 
the  claimant  to  costs  under  that  section  arises,  and  if  it 
does,  of  settling  their  amount  in  his  award,  and  that  he 
cannot,  by  a  subsequent  certificate,  entitle  the  claimant 
to  obtain  payment  of  them.    Where  the  arbitrator  has  to 
ascertain  the  costs,  they  cannot  be  ascertained  by  the 
officer  of  the  Court:  Morgan  v.  Smiih(b), 

In  the  second  place,  these  costs  ought  to  have  been 
ascertained  by  the  arbitrators,  and  not  by  the  umpire. 
The  34th  section  expressly  provides,  that  the  costs  are  to 
be  settled  by  the  arbitrators.  The  23rd,  32nd,  and  33rd 
sections,  speak  of  "  arbitrator  or  umpire,"  and  by  the 
27th  and  28th  sections,  the  appointment  of  the  wmpire  is 
only  to  take  place  in  case  the  arbitrators  differ. 

Thirdly,  the  declaration  is  insufficient,  as  it  does  not 
contain  any  statement  that  the  costs  were  ascertained 
within  three  months  after  the  reference.  It  never  could 
have  been  intended  that  the  assessment  of  costs  might  be 
postponed  to  an  indefinite  period. 

Lastly,  the  statement  that  the  umpire  was  required  by 
the  plaintiff  to  settle  and  determine  the  costs,  does  not 
s^ciently  shew  that  he  had  been  required  to  adjudicate 
^pon  their  account  as  arbitrator. 

Jfarim,  contrii,  was  not  called  upon. 

(a)  6  D.  A  L-  685.  (h)  9  M.  &  W.427. 
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1860.  Pollock,  C.  B. — I  am  of  opinion  that  the  plaintiff  is 

QouLD  entitled  to  the  judgment  of  the  Court.     The  questions 

STAFfOBi>-  raised  by  this  demurrer  are  four.     The  third  and  fourth 

8HIR1F0T-  axe  not  entitled  to  much  consideration,  and  may  there- 

TEBIEartATEBr 

woKKB  Co.  fore  be  readily  disposed  of,  The  third  is,  that  the  declar- 
ation does  not  shew  that  the  costs  to  which  the  plaintiff 
claims  to  be  entitled  were  settled  by  the  umpire  within 
three  months  after  he  had  taken  upon  himself  the  umpirage; 
and  that  so  much  of  the  decision  of  the  referee,  whether 
arbitrator  or  umpire,  as  has  relation  to  those  costs,  is  no 
award  at  all  within  the  statute.  It  appears  to  me,  that  it 
is  merely  a  taxation  or  settlement  of  costs,  which,  when 
settled,  become  a  debt  due  from  the  party  who  ought  to 
pay  it  So  the  fourth  objection,  that  it  does  not  appear 
from  the  declaration  that  the  umpire  was  duly  called  on 
to  determine  the  costs  according  to  the  statute,  or  had  duly 
taken  upon  himself  to  do  so,  also  fails  entirely,  for  it  is 
stated  in  the  declaration,  that  he  was  required  by  the  plain- 
tiff "  to  settle  the  costs,''  which  is  all  that  he  is  authorised 
to  do  under  the  34th  section  of  the  Act  in  question. 

The  other  two  points  made  were  these: — Mr.  Watson 
says,  in  the  first  place,  that  these  costs  ought  to  have  been 
settled  by  the  umpire  in  his  award,  he  the  umpire  being 
the  person  who  had  to  award;  and  he  says,  secondly,  if 
they  may  be  assessed  by  a  separate  instrument,  it  ought 
not  to  be  by  the  umpire^  but  by  the  arbitrators,  because 
the  34th  section  mentions  arbitrators  only  as  the  persons 
by  whom  such  costs  are  to  be  settled.  It  may  be  observed, 
that  these  objections  are  inconsistent  with  each  other. 
The  second  can  only  be  taken  on  the  supposition  that  the 
first  is  without  foundation ;  for  if  it  be  true  that  these 
costs  ought  to  be  settled  in  the  award  itself,  then  the  other 
objection  never  could  have  arisen.  It  appears  to  me,  how- 
ever, that  neither  objection  ought  to  prevail.  I  think 
that  the  costs,  in  cases  like  the  present,  were  intended  to  be 
settled  by  a  separate  instrument,  and  not  by  the  award 
itself.    That  appears  to  be  the  result  of  the  34th  sectioo, 
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fhich  ifly  that  "  all  the  costs  of  anj  such  arbitration,  and  1650. 

incident  thereto,  to  be  settled" — not  awarded — "  by  the  ar-  Gould 

Utntors,  shall  be  borne  by  the  promoters  of  the  undertak-  g^^^^)- 

in£,  unless  the  arbitrators  shall  award  the  same  or  a  less  bhim  Por- 

tsbissWatia* 

sun  than  shall  have  been  offered  by  the  promoters  of  the  wobu  Co. 
mdertaking,  in  which  case  each  party  shaU  bear  his  own 
eosts  incident  to  the  arbitration,  and  the  costs  of  the  arbi- 
tntOTB  shall  be  borne  by  the  parties  in  equal  propor- 
tiona"  It  seems  to  me  that  the  object  of  this  Act  of 
Parliament  was,  that  the  compensation  for  the  land  taken 
ihould  be  awarded  in  the  first  instance,  and  awarded 
wholly  irrespective  of  any  question  as  to  what  offer  had 
been  made  for  it,  or  what  costs  had  been  incurred,  and  the 
ttbitrators  or  the  umpire  were  by  their  award  or  umpirage 
amply  to  determine  the  amount  of  compensation.  That 
hiTing  been  decided,  the  question  of  the  payment  of  costs 
will  arise  afterwards,  and  must  be  determined  by  the  rule 
laid  down  in  the  34th  section,  the  amount  being  to  be  set- 
tled by  the  persons  or  person  who  made  the  award,  namely, 
the  two  arbitrators,  if  they  agreed  to  make  one,  and  if  not, 
then  the  umpire.  That  disposes  of  both  those  objections. 
With  respect  to  the  first  objection,  the  case  has  been 
cited  of  The  London  and  North  Western  Railway  Company 
«nd  Quicky  in  which  case  my  Brother  Erie  discharged  the 
rule  on  grounds  which  seem  inconsistent  with  the  pre- 
sent decision.  But,  on  examining  the  facts  of  that  case, 
it  appears  that  the  rule  there  was  very  properly  dis- 
diarged,  since  it  was  better  that  the  question  raised  by  it 
dumld  be  discussed  in  an  action  to  be  brought  between 
tke  parties.  The  34th  section  says,  "  All  the  costs  of  any 
ttch  arbitration,  and  incident  thereto,  to  be  settled  by  the 
ttbitrators,  shall  be  borne  by  the  promoters,  &c.,  unless  the 
ttbitrators  shall  award,"  &c.  Now,  it  is  plain,  from  the 
^Wtttruction  of  the  sentence,  that  the  term  "  to  be  set- 
W  by  the  arbitrators,"  must  mean  the  same  person  or  per- 
'^  by  whom  the  first  award  was  made ;  and,  on  referring 

TOL  T.  Q  EXCH. 
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1 850.  to  the  interpretation  clause,  sect.  3,  the  expression  "  ar- 
Gould        bitrators"  may  mean  one  arbitrator  or  umpire,  or  two 

Stafford-  ^^  more  arbitrators.  It  however  clearly  means  that  the 
»im'*w^***"     ®*"^^  person  who  makes  the  award  shall  be  the  person  to 

wouu  Co.  settle  the  costs.  To  my  mind  it  is  perfectly  plain  that 
the  umpire  who  made  the  award  is  the  person  to  deter- 
mine the  amount  of  these  costs,  and  the  amount  is  to 
depend  on  whether  the  award  of  compensation  is  for  the 
same  or  a  less  sum  than  was  offered  in  the  first  instance 
by  the  promoters  of  the  undertaking.  The  sum  so  ac- 
tually offered  forms  no  element  at  all  in  the  award.  When, 
however,  the  sum  for  compensation  has  been  awarded,  it 
will  then  appear,  by  comparing  it  with  the  sum  offered, 
which  of  the  two  parties  is  entitled  to  costs;  and  if  the 
sum  offered  by  the  promoters  was  the  same  or  a  greater 
sum  than  that  awarded,  then  each  party  is  to  pay  his 
own;  but  if  not,  then  the  person  who  has  made  the 
award  is  to  settle  the  costs,  that  is,  tax  the  amount  of  the 
claim  for  costs,  and  settle  the  amount  so  claimed;  and 
when  that  settlement  has  been  made,  the  promoters  are  to 
bear  the  costs  of  the  arbitration  so  settled  by  the  person 
who  made  the  award.  It  appears  to  me,  therefore,  that 
this  declaration  contains  everything  necessary  to  entitle 
the  plaintiff  to  the  judgment  of  the  Court. 

Parke,  R — I  agree  with  my  Lord  Chief  Baron  in  this 
case,  that  our  judgment  ought  to  be  for  the  plaintiff.  I 
think  that  all  four  objections  which  have  been  relied  upon 
by  the  defendant  are  untenable.  The  first,  and  most  im- 
portant, is,  that  the  arbitrator  or  umpire,  as  the  case  may 
be,  must  include  the  taxation  of  costs  like  these  in  his 
award  or  umpirage;  and  this  was  contended  for  by  ana- 
logy to  the  ordinary  practice  on  submissions  to  arbitra- 
tion, where  everything  to  be  inquired  into  must  be  in- 
cluded in  the  awards  But  the  ground  for  that  rule  is  to  be 
found  in  the  agreement  of  the  parties  to  the  submission, 
in  which  it  is  usually  one  of  the  terms  that  the  arbitra- 
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tor  18  to  make  but  one  award.    That  condition  is  implied  1860. 

in  all  cases,  unless  something  to  the  contrary  is  either  ex-  Govld 

pressed  in  or  may  be  inferred  from  the  submission.    Here,  8,^^^^- 

however,  the  sole  question  is,  whether,  looking  at  the  se-  shhm  Pot- 

TXBiBs  Watt 
Tend  clauses  of  this  statute,  the  legislature  meant  that  all     wobu  Ck>. 

to  be  done  by  the  arbitrator  or  umpire  was  to  be  included 
in  a  single  award  or  umpirage  which  he  was  empowered 
to  make;  and  I  think  it  quite  clear  that  the  legislature 
did  not  intend  every  matter  of  dispute  to  be  comprised  in  a 
angle  award.  By  the  23rd  section,  the  only  matter  referred 
to  the  arbitrators  is  the  compensation  to  be  paid  for  the 
Imds  required  to  be  taken  for  the  purposes  of  the  under- 
taking— all  they  have  to  do  is  to  ascertain  the  amount 
that  ought  to  be  so  paid.  Then  we  come  to  the  34fth  sec- 
tion, which  directs  that  all  the  costs  of  any  arbitration 
ve  to  be  borne  by  the  promoters  of  the  undertaking,  un- 
less the  arbitrators  award  the  same  or  a  less  sum  than 
shall  have  been  offered  by  the  promoters  of  the  under- 
taking; in  which  case,  each  party  shall  bear  his  own 
costs  incident  to  the  arbitration,  and  those  of  the  arbi- 
trators shall  be  borne  by  the  parties  in  equal  propor- 
tions; so  that  the  necessity  for  making  the  taxation  of 
costs  depends  entirely  on  the  result  of  the  award,  whe- 
ther a  larger  sum  has  been  awarded  than  was  offered  by 
the  promoters  of  the  undertaking.  Now,  as  my  Brother 
^fr  observed  during  the  argument,  the  arbitrators  or 
^pire  have  no  power  in  the  first  instance  to  inquire 
iitto  the  costs,  or  anything  beyond  the  compensation  to  be 
nuide;  they  are  to  determine  each  of  the  questions  sepa- 
ntely,  the  intention  of  the  legislature  being  that,  so  soon 
M  it  becomes  necessary  that  the  costs  of  the  arbitration 
^lumld  be  determined  by  the  arbitrators,  they  shall  have 
^  power  to  tax  them  by  an  instrument  other  than  the 
anri 

The  next  objection  was,  that  the  34th  section  of  the 
statute  requires  the  costs  to  be  settled  by  the  arbitrators, 

q2 
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1850.  not  the  umpire.  The  rule  we  have  always  followed  in 
QouLD  coDstniing  statutes  is  to  take  the  words  in  their  gramma- 
Stafford-  ^^^^^  sense,  unless  some  inconvenience  or  incongruity 
BHiRiPoT-  would  result  from  so  doing :  and  if  we  are  to  read  the 
woKKB  Go.  clause,  "  all  the  costs  of  any  such  arbitration  and  incident 
thereto  to  be  settled  by  the  arbitrators,"  according  to  its 
grammatical  construction,  the  inconvenience  would  follow, 
that  unless  the  arbitrators  have  made  an  award  for  the 
sum  to  be  paid  by  way  of  compensation,  there  could  be  no 
taxation  of  the  costs  at  all ;  for  the  words  are,  that  the  costs 
are  to  be  settled  by  the  arbitrators,  and  "  unless  they  award 
the  same  or  a  less  sum  than  was  offered  by  the  promoters 
of  the  undertaking,"  &c. ;  so  that,  if  we  were  to  confine 
the  second  part  of  this  section  to  the  case  of  arbitrators, 
it  would  be  inapplicable  where  the  umpire  is  called  upon 
to  award  compensation.  To  avoid  such  an  absurdity,  we 
must  read  that  latter  part  of  the  section  as  if  the  words  were 
"  unless  the  arbitrators  or  umpire  shall  award  the  same 
or  a  less  sum  than  that  offered;"  and  the  word  "a^bit^^- 
tors"  in  the  former  part  of  the  clause  must  be  read  in  the 
same  way.  An  additional  reason  for  this  construction  is, 
that  the  legislature  were  more  likely  to  leave  the  arrange- 
ments as  to  the  amount  of  these  costs  to  the  same  person 
who  had  adjudicated  on  the  transaction  in  its  former 
stage. 

With  respect  to  the  decision  of  my  Brother  Erie,  in  Hie 
London  and  North  Western  Railway  Company  and  Quick, 
which  has  been  relied  upon,  no  one  has  a  higher  respect 
for  that  learned  Judge  than  myself;  but  the  Court  is  not 
so  much  boimd  by  the  decision  of  a  single  Judge  as  if  the 
matter  had  been  adjudicated  on  by  the  full  Court  I  own 
that  the  reasons  which  are  there  given  for  allowing  the  se- 
cond objection  in  that  case  are  not  satisfactory  to  my  mind, 
and  I  think  that  the  learned  Judge  was  misled  by  a  suppos- 
ed analogy  to  the  ordinary  cases  of  reference  to  arbitration, 
where  the  powers  of  the  arbitrators  are  determined  by  the 
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kngoage  of  the  submission.     No  such  inference  can  be        1850. 
drawn  from  the  diflTerent  clauses  in  this  Act  of  Parlia-        gould" 
ment;  the  inference  from  them  is  more  in  favour  of  the  con-  «• 

Stafford- 

tnry  construction,  namely,  that  the  award  and  settlement     shiu  Pot- 
of  costs  are  to  be  by  two  instruments  rather  than  by  one.    "^^J^cJJI*' 

As  to  the  two  last  objections,  it  will  not  be  necessary 
to  say  much.  The  first  of  them  is,  that  it  does  not  ap- 
pear that  the  umpire  settled  these  costs  within  three 
months  after  the  matter  was  referred  to  him.  By  the  Act 
of  Parliament,  the  award  as  to  the  amount  of  compensation 
is  to  be  made  within  three  months  after  the  reference,  but 
not  a  word  is  said  about  the  costs  being  settled  within  any 
particular  time.  It  was  urged,  that  delay  in  settling  the 
costs  might  be  productive  of  inconvenience;  but  the  party 
entitled  to  them  can  at  any  time  call  on  the  arbitrators 
or  umpire  to  settle  them.  It  is  not  likely  that  any  rea- 
sonable time  would  be  allowed  to  elapse ;  but  whenever 
the  party  does  so  call  on  them,  they,  having  accepted  the 
office  of  referees,  would,  I  think,  be  bound  to  perform  the 
whole  of  the  trust  reposed  in  them. 

The  last  objection  is,  that  there  is  no  averment  in  this 
declaration  that  the  parties  called  on  the  umpire  to  adju- 
dicate on  these  costs;  but  this  fails  also,  as  it  alleges  that 
heifas  called  on  to  settle  the  amount  of  costs,  and  that  he 
did  so;  and  consequently  they  are  bound  by  the  statute 
to  pay  them. 

RoLPE,  B. — I  am  entirely  of  the  same  opinion.  With 
wspect  to  the  first  objection,  were  it  not  for  the  judgment 
rf  my  Brother  Erie,  in  The  London  and  North  Western 
SaHway  Company  and  Quick,  I  should  have  thought  the 
natter  entirely  free  from  doubt;  for  these  costs  are  not  to 
he  taxed  at  aU  until  by  a  matter  extrinsic,  that  is  to  say, 
hy  looking  at  the  amount  awarded,  and  other  explanatory 
'"^•tter  to  which  the  award  has  no  reference,  we  see  the 
'elation  between  the  sum  awarded  and  that  originally 
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1850.        offered  by  the  promoters.      However,  in  the  case  which 
Gould        came  before  my  Brother  ErUy  there  was  good  ground  for 
Staffobd-     discharging  the  rule,  namely,  that  the  question  was  one 
8""^o*-     which  ought  not  to  be  disposed  of  on  a  rule,  and  ought  to 
woRuCo.      be  made  the  subject  of  an   action.     In  the  above  con- 
struction of  this  34th  section,  I  adopt  the  able  argument 
of  Mr.  Wci;tson  in  that  case,  which  does  not  appear  to  have 
had  its  due  weight  with  the  Court 

Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 


April  19.      The  Birkenhead,  Lancashire,  and  Cheshire  Junction 

Railway  Company  v.  Cotesworth  and  Others. 

The  form  of  de-  -LI EBT  for  calls. — ^The  declaration  was  in  the  form  given 
^J^Sel^  by  the  8  &  9  Vict,  d  6,  s.  26.  The  defendants  pleaded,  first, 
ti<mofthe8&9  never  indebted;  and  secondly,  that  they  "were  not  nor 

Vict.  c.  16,  ii 

notappli^le  are  the  holders  of  the  said  shares,"  modo  et  forma;  upon 
oBuiri^dnst  im  '^hich  pleas  issues  were  joined.  At  the  trial  of  the 
ocecator,  where  cause,  before  Cresswdl,  J.,  at  the  last  Chester  Assizes,  it 
made  in  the  appeared  that  the  three  defendants  were  the  executors  of  a 
teauior.  person  named  James  Gilfillan,  who  was  the  registered  owner 

of  the  shares  in  question,  and  had  died  after  the  calls 
were  made.  The  defendant  Cotesworth  alone  proved  the 
will,  power  being  reserved  to  the  other  executors  to  come 
in  and  prove  also.  It  was  thereupon  objected  by  the  de- 
fendants' counsel,  first,  that  the  defendants  were  not  liable 
in  this  form  of  action ;  and  secondly,  that  the  action  was 
not  maintainable  against  all  the  defendants.  The  learned 
Judge  was  of  opinion  that  the  action  would  not  lie,  and 
the  plaintiffs  were  nonsuited,  leave  being  reserved  to  them 
to  move  to  set  the  nonsuit  aside,  and  to  enter  a  verdict 
for  them  for  the  amount  of  the  calls. 
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WeUby  now  moved  accordingly. — ^The  first  question  is,      vifj!2l^ 
vhether  the  general  fonn  of  declaring,  given  by  the  26th   Bibxxiihiad, 
section  of  this  Act,  is  correct  in  the  present  case.  That  ques-  avd  Cheshiu 
tion  will  depend  upon  the  Act,  to  be  construed  as  a  whole.    iuilw^^Co. 
The  26th  section  enacts,  that  "  in  any  action  against  any    n^^' 
shareholder  to  recover  any  money  due  for  a  call,  it  shall 
not  be  necessary  to  set  forth  the  special  matter,  but  it 
shall  be  sufficient  for  the  Company  to  declare  that  the  de- 
fendant is  the  holder  of  one  share  or  more  in  the  Com- 
pany (stating  the  number  of  shares),  and  is  indebted  to 
the  Company  in  the  sum  of  money  to  which  the  calls  in 
vrear  shall  amount,  in  respect  of  one  call  or  more,  upon 
one  share  or  more,  (stating  the  number  and  amount  of  each 
of  such  calls),  whereby  an  action  hath  accrued  to  the  Com- 
pany, by  virtue  of  this  and  the  special  Act."    Perhaps 
that  section,  taken  by  itself,  would  not  be  applicable  to 
the  present  case,  and  therefore  the  21st  section  must  be 
imported  into  it.     That  section  enacts,  "  that  the  several 
persons  who  have  subscribed  any  money  towards  the  un- 
dertaking, or  their  legal  representatives  respectively,  shall 
pjty  the  sums  respectively  so  subscribed,  or  such  portions 
thereof  as  shall  from  time  to  time  be  called  for  by  the 
Company,  at  such  times  and  places  as  shall  be  appointed 
hy  the  Company;  and  with  respect  to  the  provisions  here- 
in or  in  the  special  Act  contained  for  enforcing  the  pay- 
ment of  calls,  the  word  'shareholder'  shall  extend  to  and 
include  the  legal  representatives  of  such   shareholder.*' 
[Parfe,  B. — ^Then  we  must  also   include  the  27th  sec- 
tion, which  is,  that  "  on  the  trial  or  hearing  of  such  ac- 
tion or  suit,  it  shall  be  sufficient  to  prove  that   the  de- 
fendant, at  the  time  of  making  such  colly  was  the  holder  of 
one  share  or  more  in  the  undertaking,  and  that  such  call 
^as  in  fact  made,  and  such  notice  thereof  given,  as  is 
"I'ected  by  this  or  the  special  Act,"  &c.     That  section 
noes  not  apply  to  these  defendants,  who  are  liable  solely 
*8  executors.]      Then  the   21st  section  becomes  of  no 
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practical  effect  [Parke,  B. — That  section  means,  that 
the  executor  is  liable  on  the  shares  of  his  testator.] 
So  he  would  be  at  law.  [Parke,  B. —  By  that  clause 
the  legislature  perhaps  intended,  that  as  long  as  the  exe- 
cutor holds  the  shares,  whether  he  have  funds  of  his  tes- 
tator or  not,  he  is  liable  for  the  calls.  Your  argument 
would  go  to  shew  that  there  might  be  two  shareholders 
with  respect  to  the  same  shares  at  one  and  the  same  time: 
that,  if  an  action  be  brought  against  a  person  in  his  life- 
time for  calls,  he  is  the  shareholder,  and  if  he  dies,  and 
an  action  is  brought  against  his  executor,  the  executor 
is  the  shareholder  also;  which  appears  to  be  absurd. 
Pollocky  C.  B. — I  do  not  see  how  we  can  apply  the  provi- 
sions of  the  26th  section  to  the  present  case.]  It  must  be 
admitted  that  they  are  not  per  se  applicable. 

Pollock,  C.  B. — For  the  reasons  already  given,  I  think 
that  the  nonsuit  was  perfectly  correct,  and  therefore  that 
there  ought  to  be  no  rule. 

Parke,  B. — I  am  of  the  same  opinion.  It  is  impossible 
to  say,  that  these  defendants,  who  are  executors  of  a  per- 
son who  died  since  the  calls  were  made,  were  shareholders 
at  the  time  the  calls  were  made,  and  so  that  the  general 
form  given  by  the  26th  section  of  this  statute  is  appli- 
cable to  the  present  case.  With  respect  to  the  language 
of  the  21st  section,  I  am  inclined  to  think,  that  the  effect 
of  the  words  "legal  representatives,"  in  that  section,  h 
to  make  executors  liable  for  calls,  at  all  events  so  long  as 
they  are  in  possession  of  the  shares.  But  be  that  as  it 
may,  I  think  its  effect  is  not  to  make  the  testator  and  his 
executor  shareholders  of  the  same  share  at  the  same  time. 
It  is  therefore  clear  that  this  form  of  declaration  is  im- 
proper, and  that  the  action  for  that  reason  is  not  main- 
tainable. 


RoLFB,  B.,  and  Platt,  B.,  concurred. 


Rule  refused. 


SASTEB  TB&H,  13  YIOT.  229 

1850. 

Chambbbs  V.  Ebwa&d  Jones,  John  Foulkes,  William       AprU  id. 

Morris,  and  Robert  Jones. 

Assumpsit  for  work  done  as  an  attorney,  for  money  The  lit  and 
paid,  and  on  an  account  stated. — The  defendants  Morris  and  ^Xi^^^ 
Robert  Jones  pleaded  (inter  alia)  non  assumpserunt;  the  12  Vict  c.  91, 

do  not  tminBr 

other  defendants  suffered  judgment  by  default     At  the  the  penonai 
trial  of  the  cause,   before   Cresswelly  J.,  at  the  last  As-  orenm,  fer 
sizes  for  Flintshire,  the  following  facts  appeared: — The  ^^^JL!?*'***** 
plaintiff  was  an  attorney,  and  the  defendants  were  the  oeedingi  reki- 
churchwardens  and  overseers  of  Tryddyn,  in  the  county  bunncM,  to 
of  Flint;  and  the  action  was  brought  for  business  done  by  ^^b«u" 
the  plaintiff  as  an  attorney,  in  the  matter  of  an  appeal 
against  an  order  for  the  removal  of  certain  paupers  from 
EUesmere  to  Tryddyn,  made  in  January  1847,  the  plaintiff 
conducting  the  business  under  the  verbal  instructions  of 
the  then  parish  officers  of  Tryddyn.    The  plaintiff,  in  1848, 
made  out  his  bill  against  the  parish  for  the  business  done, 
and  had  it  taxed;  but  it  was  arranged  that,  as  a  case 
granted  by  the  Quarter  Sessions,  on  the  trial  of  the  ap- 
peal, then  stood  for  the  opinion  of  the  Court  of  Queen's 
Bench,  the  payment  of  his  bill  should  be  deferred.     On 
May  30,  1849,  the  case  was  decided  by  that  Court,  and 
the  plaintiff  delivered  his  bill  to  the  defendants.     The 
defendants  came  into  office  in  April  1849.    The  defend- 
ant Foulkes  was  also  in  office  in  1847,  and  was  one  of 
the  parties  who  authorised  the  business.     The  defend- 
ants Morris  and  Robert  Jones  were  also  in  office  in  the 
year  1848-9.    During  their  term  of  office,  a  vestry  was 
held,  and  a  resolution  was  come  to,  and  entered  in  the 
Te8try-book>  authorising  the  payment  of  the  plaintiff's 
demand.     Upon  this  state  of  facts,  it  was  contended,  on 
the  part  of  the  defendants  Morris  and  Robert  Jones,  that 
the  defendants  were  not  all  jointly  liable,  inasmuch  as 
they  had  not  jointly  retained  the  plaintiff  or  authorised  the 
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1850.  business  done  by  him,  and  churchwardens  and  overseers 
could  not,  by  such  a  contract,  bind  their  successors.  For 
the  plaintiff,  the  stat.  11  &  12  Vict.  c.  91,  was  referred  to. 
The  learned  Judge  directed  a  nonsuit,  leave  being  reserved 
to  the  plaintiff  to  move  to  enter  a  verdict  for  himself  on 
the  general  issue. 

Townsend  now  moved  accordingly. — The  present  case 
at  first  sight  appears  not  be  distinguishable  from  that 
of  Marsh  v.  Davies  (a),  and  the  plaintiff  would  not  con- 
tend that  it  is,  were  it  not  for  the  stat.  11  &  12  Vict, 
c.  91.  By  sect  2,  it  is  enacted,  that  where  any  proceed- 
ings have  been  commenced,  or  shall  be  hereafter  carried 
on,  for  or  on  behalf  of  any  parish  in  a  Court  of  law, 
regarding  any  matter  affecting  the  poor  rates  of  such 
parish,  it  shall  not  be  necessary  that  the  bill  of  costs  of 
the  solicitor  or  attorney  engaged  therein  shall  be  paid 
before  the  termination  of  the  proceedings,  but  in  any 
such  case,  the  amount  of  the  bill,  when  duly  taxed,  when 
otherwise  chargeable  against  the  parish,  shall  be  payable 
out  of  the  poor  rates,  within  the  space  of  one  year  next 
following  the  termination  of  the  proceedings,  but  not 
afterwards,  unless  the  commissioners  aforesaid  shall  by 
their  order  authorise  the  payment  of  the  costs  and  ex- 
penses attending  any  such  proceeding,  by  annual  instal- 
ments not  exceeding  five,  to  commence  from  such  termina- 
tion.'' By  the  1st  section  it  is  enacted,  that  if  overseers 
contract  debts  within  three  months  of  the  termination  of 
their  year  of  office,  their  immediate  successors  shall  dis- 
charge the  same.  The  words  of  that  section  are  general — 
if  they  "  contract  any  debt."  It  is  submitted  that,  upon 
these  sections,  the  defendants  are  liable.  [Parkcy  B. — The 
statute  merely  empowers  the  successors  to  levy  a  rate  for 
the  payment  of  the  amount,  but  it  does  not  transfer  the 

(a)  1  Exch.  668. 
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contract  firom  one  overseer  to  another.]    The  plaintiff's  18/50. 

remedy  therefore,  would,  as  it  seems,  be  by  mandamus  to  chambbw 
compel  the  rate 


V. 

Jons. 


Pollock,  C.  B. — ^There  will  be  no  rule.  The  statute 
does  not  make  these  officers  personally  responsible,  by 
transferring  the  contracts  of  their  predecessors  to  them. 
The  ruling  of  the  learned  Judge  was  quite  correct. 

Parke,  R,  Rolfs,  R,  and  Platt,  B.,  concurred. 

Rule  refused. 


Skblton  v.  Mott.  AprU  26. 

1/EBT  for  the  board  and  education  of  the  defendant's  Under  the  69th 

son.— Pleas,  first,  never  indebted;  and  secondly,  the  dis-  imolventAct, 

charge  of  the  defendant  under  the  Insolvent  Act,  ]  &  2  J  iio/ttiJ' 

Vict  c  110.     The  plaintiff  replied  by  joining  issue  upon  wordt  "debto 

ffrowinff  doe 

the  first  plea^  and  to  the  second  by  denjring  the  discharge,  mean  debu  a»- 
npon  which  issue  was  joined.  waMe  in" 

At  the  trial,  before  Alderson,  B.,  at  the  Middlesex  Sit-  ^*^- 
tings  in  the  present  term,  it  appeared  that  the  action  was 
brought  to  recover  the  sum  of  211  3«.,  for  the  board  and 
education  of  the  defendant's  son  for  the  half-year  ending 
at  Christmas,  1846.     On  the  28th  of  November,  and  dur- 
ing the  half-year,  whilst  the  defendant's  son  was  at  school, 
the  defendant  was  arrested,  and  was  committed  on  the 
30th  of  that  month,  and  he  thereupon  took  the  benefit  of 
the  Insolvent  Act,  and  filed  his  schedule  upon  the  2nd  of 
December,  and  received  his  discharge  on  the  8th  of  March, 
1847.    There  was  a  debt  of  Q^l.  9s.  Sd.  due  for  board, 
^»up  to  Midsummer.  1846,  but  the  entry  in  the  sche- 
dule was  for  991,      Under  these  circumstances,   a  ver- 
dict Was  entered  for  the  plaintiff  by  the  direction  of  the 
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^  laso.^      learned  Judge,  with  leave  to  the  defendant  to  moye  for 
BuLTov      a  rule  to  enter  the  verdict  for  himself  upon  the  second 
Hon.        issue. 

BoviU  now  moved  accordingly. — There  are  two  ques- 
tions in  this  case;  the  first  is,  whether  the  debt  is  pro- 
perly described  in  the  schedule;  and  the  second  is,  whe- 
ther this  was  "  a  debt  due  or  growing  due "  at  the  time 
of  the  making  of  the  order  under  the  Insolvent  Act,  with- 
in the  true  meaning  of  the  language  of  the  69th  section  of 
the  Act.  As  to  the  first  point;  in  Hoyles  v.  Blore  (a)  the 
insolvent,  by  mistake,  and  without  fraud,  inserted  the 
debt  as  32.,  whereas  in  fact  it  was  72.,  and  the  Court  held, 
that  the  defendant  was  not  protected;  but  that  case  is  dis- 
tinguishable from  the  present,  for  there  is  a  distinction 
made  in  the  Act  between  debts  up  to  51,  and  such  as 
exceed  that  amount;  and  Parke,  6.,  in  delivering  the 
judgment  of  the  Court,  says,  "But  if  the  sum  speci- 
fied, instead  of  not  being  exactly  the  true  amount,  is  less 
than  half  that  amount,  or  is  much  below  5L  and  the  real 
debt  above  it,  and  the  difierence  is  so  great  that  it  re- 
moves the  creditor  from  a  class  entitled  to  special  notice 
to  one  not  entitled,  does  the  section  apply?  It  seems  to 
me  that  it  does  not,  and  that,  if  there  is  such  an  error  in 
the  description,  which  so  materially  alters  the  condition 
of  the  creditor,  the  statute  does  not  permit  the  adjudica- 
tion to  operate  as  a  discharge,  even  though  there  may  have 
been  no  fraud,  culpable  negligence,  or  ill  intention."  [Pol- 
locks  C.  B. — If  the  second  question  be  decided  against  you, 
the  first  will  become  immaterial,  and  therefore  you  had 
better,  in  the  first  instance,  satisfy  us  that  this  is  such  a 
debt  as  might  and  ought  to  have  been  inserted  in  the  de- 
fendant's schedule.]  This  was  a  growing  debt,  payable  at 
the  end  of  the  half-year.     The  additional  items  would  be 

(a)  14  M.  <fe  W.  38. 
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merdy  ancillaiy  to  the  principal  debt  In  BeiTy  v.  Ir-  ^1850. 
wii{a)  it  was  held^  that  the  insolvent  is  discharged  as  to 
a  judgment,  although  it  include  costs  arising  after  the 
filing  of  the  schedule.  [PoUoch,  C.  R — The  words  of  the 
Act  are  ^'  debts  due  or  growing  due;"  that  is,  then  due  or 
to  become  due.  Parke,  B. — It  clearly  means  debitum  in 
piiBsenti  solvendum  in  futuro :  a  (2e6^  though  not  then 
ptyable.  Aldersan,  R — How  could  an  unascertained  debt 
be  inserted  in  the  schedule?] 

Pollock,  C.  B. — ^There  will  be  no  rule.    The  Act  does 
not  saj  a  growing  debt,  but  a  debt  growing  due. 

Paekb,  B. — ^According  to  the  true  construction  of  the 
Act,  it  must  be  a  debt  ascertained  and  payable  in  futuro. 

Aldsbsoh,  B.,  and  Bolfb,  B.,  concurred. 

Rule  refused. 

(a)  19L,  J.,C.  P.,  110. 
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May  8.  LiNWOOD,  Administratrix  of  Matthew  Linwood, 

V.  Squibe. 


Ui 


To  an  action  of  \J  BALL  had  obtained  a  rule  in  this  case,  calling  on  the 
non-payment  of  plaintiff  to  shew  cause  why  the  interlocutory  judgment 
bronShr^'the  signed  by  him  should  not  be  set  aside.  It  was  an  action 
•J*?*^*^'*'**"*     of  covenant,  brought  to  recover  a  certain  sum  due  for 

of  A.  upon  a  .  . 

covenant,  which  an  annuity.  The  declaration  stated  an  indenture  made 
^!S!l!;^  between  the  defendant  of  the  first  part,  Eliza  Squire  his 
SdMim  ii*^*  wife  of  the  sec(md  part,  and  Matthew  Linwood,  deceased, 
tout  to  pay       of  the  third  part  (profert),  which,  after  reciting  that  the 

the  same  to  E.  ,        .  • 

S.  (the  defend-  defendant  and  his  wife  had  agreed  to  live  separately,  con- 

npon  recdpt  tained  a  covenant  by  the  defendant  with  the  said  M.  Lin- 

^'^^Oi^d^*  wood  that  the  defendant  would  pay  M.  Linwood,  during  the 

fondant's  wife,  life  of  his  wife  Eliza,  an  annuity  of  52i 

tenna  of  plead-  The  defendant,  after  craving  oyer,  set  out  the  indenture, 

pl«dXtlwt  '^liich  contained  the  following  clause  (inter  alia): — "  And 

the  intestate  ^he  said  Matthew  Linwood  doth  hereby  declare,  that  he 

neyer  executed  ,  "  ^  ^ 

the  deed,  nor  shall  and  will  Stand  and  be  possessed  of  the  said  annuity 

become  a  trut-  ^f  ^^f.,  in  trust  to  pay  the  same  to  the  said  Eliza  Squire, 

The^kiStiff  ^^^"^  tlie  same  shall  be  received,  to  and  for  her  use." 

having  signed  (The  deed  was  not  signed  by  Linwood,  although  it  was 

judgment  there* 

on.^JEfdd,  by  the  defendant  and  Eliza  Squire).  He  then  pleaded, 
ment  wai  *^^^  ^^^  ^^^^  Matthew  Linwood  never  executed  the  said 

wrongly  signed,  indenture,  nor  declared  that  he  would  stand  possessed  of 
the  said  annuity  in  trust  to  pay  the  same  to  the  said  Eliza 
Squire,  when  the  same  should  be  received,  for  her  use,  nor 
did  he  ever  become,  nor  is  the  plaintiff,  a  trustee  under 
the  said  deed. — ^Verification. 

The  defendant  being  under  terms  of  pleading  issuably, 
the  plaintiff  signed  judgment  on  the  ground  that  this 
plea  was  not  issuable. 

Bra/mwell  shewed  cause. — The  plaintiff  was  clearly  en- 
titled to  sign  judgment    The  plea  is  not  issuable.     The 
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effect  of  it  is,  that  the  covenantee  did  not  execute  the  1850. 
deed.  The  action  is  brought  by  the  administratrix  of  the 
trostee,  upon  a  covenant  which  was  for  the  benefit  of  the 
ktter.  It  is  not  alleged  in  the  plea,  that  Matthew  Lin  wood 
eTer  dissented  from  taking  the  trusteeship,  and  it  is  there* 
fore  to  be  presumed  that  he  assented  to  that  which  was 
for  his  own  advantage.  In  Wetherdl  v.  Langston  (a),  it 
was  held  by  the  Court  of  error,  that  if  A.  covenant  with 
B.  and  C,  their  executors,  administrators,  and  assigns,  al- 
though C.  do  not  execute  the  deed,  or  assent  to  the  cove- 
nant, and  afterwards  disclaim  it  by  deed,  to  which  A.  is 
no  party,  B.  cannot  alone  (whilst  C.  is  alive)  sue  A.  upon 
the  covenant  In  that  case  the  covenantee  did  not  assent, 
and  afterwards  disclaimed.  [Parke,  B. — That  case  was 
not  argued  in  the  Court  below;  and  I  believe  some  doubts 
haye  been  entertained  as  to  the  correctness  of  the  decision 
at  which  the  Court  of  error  arrived.]  He  was  then  stop- 
ped by  the  Court,  who  called  upon 

UdaU,  in  support  of  the  rule. — The  plea  is  good.    Even 
if  it  be  not  so,  the  plaintiff  should  not  have  signed  judg- 
ment, inasmuch  as  there  is  no  decision  to  the  effect  that 
the  administrator  of  a  trustee,  suing  upon  a  covenant  to 
which  the  trustee  did  not  assent  in  his  lifetime,  makes  the 
covenant  a  binding  one  by  the  mere  fact  of  an  action 
heing  brought  upon  it.     This  covenant  would  not  be  for 
the  personal  benefit  of  the  intestate;  he  was  to  hold  the 
proceeds  to  the  use  of  the  wife;  and  as  he  never  assented 
to  this  during  his  lifetime,  the  assent  of  the  administra- 
trix cannot  be  held  to  supply  the  place  of  such  assent; 
tod  consequently,  the  bringing  of  the  action  by  the  ad- 
""f^iiiistratrix  is  wholly  insufficient.     In  Pitman  v.  Wood- 
^'V  (&),  which  was  an  action  of  covenant  upon  a  lease, 
'or  non-repair  of  the  premises  thereby  alleged  to  have 

(a)  1  Exch.  634.  (5)  3  Exch.  4. 


!x.    -•  .  _ 
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1860.  been  demised^  the  defendant  pleaded  that  the  plaintiff 
never  executed  the  lease,  and  that  he  the  defendant  did 
not  hold  the  premises  under  the  lease  in  question,  but  un- 
der a  totally  distinct  agreement;  and  the  defence  was  held 
to  be  substantially  good.  The  plaintiff,  therefore,  ought 
to  have  objected  to  the  validity  of  this  plea  by  demurrer, 
as  the  question  raised  is  by  no  means  free  from  doubt 

BramweU  was  again  heard  against  the  rule. — The  plea 
is  open  to  the  objection  of  being  false,  and  is  also  of  a 
character  which  is  likely  to  cause  embarrassment  to  the 
plaintiff. 

Pabke,  B. — I  do  not  say  that  the  plea  is  a  good  plea,  as 
it  is  not  necessary  to  decide  that  question;  but  a  plaintiff 
has  no  right  to  sign  judgment,  if  the  plea  raises  a  serious 
question,  and  one  which  is  fit  for  discussion.  Now,  assum- 
ing it  to  be  the  law  that  a  party  is  presumed  to  assent  to 
that  which  is  for  his  personal  benefit,  the  rule  does  not 
necessarily  apply  to  trusts,  which  impose  an  onerous 
obligation.  In  the  latter  case,  it  is  doubtful  whether 
there  ought  not  to  be  the  assent  of  the  covenantee  in 
his  lifetime,  in  order  to  make  the  covenant  binding. 

Pollock,  C.  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 
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1850. 

The  Eastbbn  Union  Railway  Compant  v.  STMONDa  May  7. 

IHIS  was  an  action  for  railway  calls.     The  declaration  in  an  action  for 
contained  a  count  upon  the  deed  pf  settlement,  stating  the^MiS^ 
roecially  the  facts  of  the  defendant  being  the  holder  of  P~^«J  *^  ^ 

^  ^  ^  wai  the  conne 

akaies,  the  resolution  for  a  call,  &c.,  and  ayerring  notice  onroiinenfor 
thereof  to  the  defendant — There  was  a  plea  denying  the  fiif  up  printed 
notice,  upon  which  issue  was  joined.  oSSumd  ^«ct 

At  the  trial,  before  Wightman,  J.,  at  the  last  Assizes  ^\^,^ 
for  Suffolk,  it  appeared  that,  when  a  call  was  made,  the  and  then  to  pot 
course  of  business  at  the  office  of  the  Company  was  for  a  ba^et;  and 
a  clerk,  of  the  name  of  Chapman,  to  fill  up  printed  notices  J?  ^*^*JS» 
of  calls,  and  direct  them,  according  to  a  list  made  out  from  clerk  to  po^  the 
the  address  book,  in  which  the  shareholders  were  arranged  were  in  the  bat- 
in  classes  A,  B,  and  C,  and  then  to  put  the  notices  into  a  ^  d^on 
basket:  and  it  was  the  practice  of  another  clerk  to  post  ^  ©ccaiion. 

.  ^0.  waa  dead, 

the  letters  which  were  in  the  basket;  and  it  was  proved  but  a  lift  of 

that  he  had  posted  all  that  were  in  the  basket  on  this  containinffthe 

occasion,  which  were  addressed  to  shareholders  in  Class  ^^^^^^^^ 

C.   Chapman  was  dead,  but  a  list  of  shareholders,  con-  produced  in  hia 

.  .  handwriting, 

taining  the  name  of  the  defendant,  was  produced,  which  and  indorsed  by 
hore  an  indorsement  in  his  handwriting,  "  Letters  sent  gent  out"   C. 
out"    It  was  also  proved  that  he  had  received  instruc-  ^J!*?*^*^* 

•^  instmctionf  to 

tions  to  make  out  such  list,  and  that  he  had  been  seen  in  make  out  such 

ii  •  •  .  •  hst,  and  had 

the  act  of  filling  up  and  directing  the  notices,  with  such  a  been  seen  fill- 
list  before  him.  It  did  not  appear  in  which  class  the  de-  I^^g^eno^ 
fendant's  name  was.     The  defendant's  counsel  objected,  *^^'  ^^  ^^^ 

,y  ,  .  J  '  a  list  before 

that  the  list  produced  and  indorsement  thereon  were  not  him:— JEfdd, 

^issible  as  evidence  of  the  notice  having  been  sent,  in-  indorsed  was 

wmnch  as  it  did  not  appear  when  the  indorsement  was  evidrace  Uiat 

^e.    The  learned  Judge  received  the  document  in  evi-  °®,V?*  °^,***® 

1  ,  ^  ,      ^  call  had  been 

flence,  and  a  verdict  was  found  for  the  plaintiffs,  leave  be-  sent  to  the  de- 
^  reserved  for  the  defendant  to  move  to  enter  a  nonsuit,  ^^tan^g  it 

was  not  dis> 
tinctly  shewn  when  the  indorsement  was  made. 

^^^  V.  B  BXCH. 
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Bastbbh 

UVIOH 

Railwat  Ck>. 

V. 

Stxohm. 


O'MaUey  moved  accordingly  (April  16). — There  was 
no  proof  when  the  indorsement  was  made  on  the  list,  and 
therefore  it  was  not  admissible  as  evidence  of  the  notice 
having  been  sent  It  should  have  been  proved  to  have 
been  a  contemporaneous  indorsement.  [Parke,  B. — ^The 
Judge  must  be  satisfied  by  reasonable  evidence  that  the 
indorsement  was  contemporaneous.]  The  authorities  col- 
lected in  1  Smith's  Lead.  Cas.  140,  and  Taylor  on  Evidence, 
&  406,  shew  that  the  entry  of  a  deceased  clerk  is  not  ad- 
missible unless  made  at  the  time  of  the  transaction.  Be- 
sides, the  shareholders  were  divided  into  three  classes,  and 
it  did  not  appear  that  the  defendant  belonged  to  that  class 
to  which  the  notices  were  given. 

Cur.  adv.  vult- 


PoLLOCK,  C.  B.,  now  said: — In  this  case  we  think  that 
there  ought  to  be  no  rule.  The  ground  of  the  application, 
and  which  the  Court  has  taken  time  to  consider,  is,  whether 
there  was  sufficient  evidence  to  justify  the  learned  Judge 
in  receiving  a  list  of  shareholders  in  the  handwriting  and 
indorsed  by  a  clerk  of  the  name  of  Chapman,  who  was^ead. 
The  question  was,  whether  notice  of  the  call  had  been 
given  to  the  defendant;  and  it  appeared  that  a  list  was 
made  out  of  persons  to  whom  notice  was  to  be  given,  and 
that  a  list  was  found  indorsed  by  Chapman  as  containing 
the  names  of  the  persons  to  whom  he  had  sent  notices;  and 
if  that  were  written  contemporaneously  with  the  trans- 
action, there  could  be  no  doubt  that  it  was  correctly  re- 
ceived, according  to  a  class  of  cases  so  well  known  in  the 
profession  that  it  is  unnecessary  to  repeat  them.  It  was 
contended,  for  the  defendant,  that  there  was  a  total  ab- 
sence of  all  evidence  that  the  paper  was  written  within 
such  a  period  as  to  be  receivable  in  evidence;  but,  on 
looking  at  the  learned  Judge's  notes,  it  is  clear  that,  at 
the  time  when  Chapman  was  actually  engaged  in  the  busi- 
ness of  making  out  the  notices,  a  list  was  seen  in  his  pos- 
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session, — such  a  list  as,  according  to  the  mode  of  conduct- 
ing business,  ought  to  have  existed.  Subsequently  a  list 
was  found,  corresponding  with  that,  and  indorsed  by  him; 
and  it  appears  to  us,  that  the  learned  Judge  was  perfectly 
correct  in  receiving  that  as  evidence.  It  was  for  him  to 
decide  whether,  under  the  circumstances,  the  list  was  re- 
oeiyable  in  evidence;  and  we  think  he  correctly  decided 
that  it  was  receivable,  on  the  ground  that  a  list  was  proved 
to  have  existed  contemporaneously,  and  a  list  was  pro- 
duced at  the  trial  corresponding  with  that  which  ought  to 
haye  existed,  and  indorsed  by  the  deceased.  We  think  the 
eridence  reasonably  sufficient  to  satisfy  the  mind  of  any 
one  that  the  list  produced  was  the  same  list  that  Chapman, 
the  deceased,  had  in  his  possession  at  the  time  he  made 
oat  the  notices.  It  was  objected,  that  these  notices  were 
giTen  to  Class  C,  and  it  was  uncertain  whether  the  defend- 
antwasin  Class  A,  B,  or  C.  It  appears  to  us  that  that  is  a 
matter  of  indifference,  because  it  was  not  suggested  that 
there  was  a  different  call  for  the  different  classes  There 
was  only  one  call,  though,  in  giving  the  notices,  the  share- 
holders were  divided  into  classes.  On  these  grounds,  it 
S^pears  to  us  that  the  proof  was  properly  received,  and 
that  the  verdict  was  right  Therefore,  there  will  be  no 
rule. 

Rule  refused. 
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21^  Q^  RiQBY  V.  Hewitt. 

In  Ml  action  for  VyASE  for  negligence  in  driving  the  defendant's  omni- 

appelured  tiutt  ^^s,  whereby  it  came  in  contact  with  another  omnibus  on 

f  Jt^^r*  ^^^^^  *^®   plaintiflF  was  sitting,  and  the  plaintiff  was 

an  omnibus  thrown  off  and  injured. — Plea,  not  ffuilty. 

which  waa  rac-  '           ^        y 

ing  with  the  de»  At  the  trial,   before  Rolfe^  B.,   at  the  last  Liverpool 

hni^and^intry'  Assizes,  it  appeared  that  the  plaintiff  was  a  passenger 
a^^  whmUf  ^^*®^^^    ^^   omnibus   which,  just   before    the    accident, 

the  defendant*!  had  started  from  Market-street,  Manchester,  at  the  same 

omnibus  came  ,                 . 

in  contact  with  time  as  the  defendant's  omnibus.     The  drivers  were  com- 

,„^^^|^^  *  peting  for   passengers,    each   endeavouring  to  get  first; 

S***^^S°  ^^^»  while  the  omnibuses  were  going  at  great  speed,  in 

which  caused  trying  to  avoid  a  cart  which  was  in  the  way,  the  wheel  of 

swing  towards  the  defendant's  omnibus  come  in  contact  with  a  projecting 

ud^^^^  step  of  the  omnibus  on  which  the  plaintiff  was  riding 

rendering  it  im-  which  caused  the  latter  to  swinff  towards  the  kerbstone. 

possible  to  poll  ...                  . 

np,  the  seat  on  The  Speed  with  which  it  was  going  rendered  it  impossible 

Sot  sat  struck  ^^^  the  driver  to  pull  up,  and  the  seat  on  which  the  plain- 

2Srt!^d  h"^  tiff  sat  struck  against  a  lamp-post,  and  he  was  thrown  off. 

was  thrown  off:  The  learned  Judge  told  the  jury,  that  the  plaintiff  was  not 

the  juiy  were  disentitled  to   recover  merely  because  the   omnibus  on 

S^Aaf  the  which  he  sat  was  driven  at  a  furious  rate;  and  that,  if  the 

£r**dld"  ^^^  ^^^^  thought  that  the  collision  took  place  from  the  negli- 

reooTer  merely  gence  of  the  driver  of  the  defendant's  omnibus,  and  that  the 

because  the  om-  .^                 .■,                      .  *     n     ^L  •          ^        a               •       ^           'j 

nibus  on  which  Other  omnibus  was  not  in  fault  in  not  endeavouring  to  avoid 

^"ata^Rirbus  *^®  accident,  then  the  defendant  was  liable.   The  jury  hav- 

rate;  and  that,  ing  found  a  verdict  for  the  plaintiff,  with  50Z.  damages, 

thought  that 

took  place  fiom  Bliss  moved  for  a  new  trial,  on  the  ground  of  misdirec- 

S^th^^d^  tion  (April  18).— The  plaintiff  is  in  the  same  situation  as 

ant's  omnibus,  the  owner  of  the  omnibus  on  which  he  was  a  passenger; 

so  that  the  .         .  , 

other  omnibus  and,  if  the  conduct  of  the  driver  was  such  as  to  disentitle 

was  not  in  feult 

in  not  endea- 

Tonring  to  aroid  the  accident,  the  defmdant  was  liable. 
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the  owner  to  sue,  the  plaintiff  cannot  recover:  Thorogood      ^  1850. 
T.  Bryan  (a).     Now,  the  speed  at  which  that  omnibus  was 
driven  rendered  it  impossible  to  use  ordinary  precaution 
in  order  to  avoid  the  collision  or  its  consequences.     But 
for  this  circumstance  the  injury  would  not  have  happened, 
md  it  was  the  result  of  the  joint  negligence  of  both  par- 
tk&    The  omnibus  on  which  the  plaintiff  sat  would  not 
liave  been  forced  against  the  lamp-post  if  it  had  travelled 
It  a  proper  pace.     There  was,  therefore,  an  absence  of  or- 
dinary care  on  the  part  of  the  driver.     Butterfield  v.  For^ 
wier{b)  decided  that  a  person  who  is  injured  by  an  ob- 
itmction  in  a  highway,  against  which  he  fell,  cannot 
nudntain  an  action  if  it  appear  that  he  was  riding  with 
great  violence  and  want  of  ordinary  care,  without  which 
he  might  have  seen  and  avoided  the  obstruction.     Lord 
Bknborauffhy  C.  J.,  there  says,  "  A  party  is  not  to  cast  him- 
self upon  an  obstruction  which  has  been  made  by  the  fault 
of  tnother,  and  avail  himself  of  it,  if  he  do  not  himself  use 
common  and  ordinary  caution  to  be  in  the  right"     In 
Lads  V.  Seward(c)y  which  was  an  action  for  the  negligence 
of  the  defendant's  servants  in  managing  a  barge,  so  that 
the  plaintiff's  barge  was  run  down,  Lord  Tenterden,  C.  J., 
ruled,  that  the  plaintiff  was  not  entitled  to  recover  if  the 
locident  could  have  been  avoided  but  for  the  negligence 
of  the  plaintiff's  own  men,  in  not  being  on  board  his  barge 
at  a  time  when  it  was  lying  in  a  dangerous  place.     In 
Lugford  V.  Large  (d),  which  was  an  action  against  the  cap- 
tain of  a  steam  vessel  for  swamping  a  loaded  wherry  on 
the  river  by  a  swell  produced  by  a  too  rapid  rate  of  pas- 
iage,  Lord  Denman,  C.  J.,  told  the  jury,  that  if  they 
thought  that  the  plaintiff  contributed  to  the  injury  by  his 
oim  improper  conduct,  either  in  mismanaging  or  overload- 
ing the  boat,  they  must  find  their  verdict  for  the  defend- 


(a)  8  C.  B.  115.  (c)  4  C,  <fe  P.  106, 

(<)  11  Ea«t»  00.  id)  6Q.kV.  421. 
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I860,  ^  ant  A  person  driving  on  the  wrong  side  of  the  road  is 
bound  to  use  more  care  to  avoid  any  concussion  than  would 
be  requisite  if  he  were  on  the  proper  side  of  the  road: 
Pluckwell  V.  W%l8on{a),  In  Woolf  v.  Beard{b),  Coleridgey  J., 
ruled  that,  if  the  plaintiff  by  his  own  negligence  contri- 
buted to  the  accident,  he  could  not  recover,  even  though 
the  jury  should  think  that  the  defendant  was  guilty  of 
negligence.  The  law  was  laid  down  in  similar  terms  by 
Tindal,  C.  J.,  in  Hawkins  v.  Cooper  {c),  and  the  principle 
was  recognised  in  8mi1h  v.  Dohsonid). 

Cur  adv.  vult. 

Pollock,  C.  B.,  now  said: — This  was  an  action  tried  be- 
fore my  Brother  iio(/i?,  at  Liverpool,  when  there  was  a  verdict 
for  the  plaintiff,  damages  502.  It  appeared  that  the  plain- 
tiff was  a  passenger  on  the  top  of  an  omnibus,  which  was 
struck  by  the  defendant's  omnibus,  and  the  consequence 
was,  that  the  omnibus  on  which  the  plaintiff  was,  continu- 
ing its  career,  ran  against  some  obstacle,  and  the  plaintiff 
was  thrown  off  with  considerable  violence.  My  Brother 
Rolfe  directed  the  jury  to  ascertain  whether  the  mischief 
arose  from  the  negligence  of  the  driver  of  the  defendant's 
omnibus,  and  the  jury  found  that  the  collision  did  arise 
from  that  negligence.  Mr,  Bliss  moved  for  a  new  trial,  on 
the  ground  that  my  Brother  Rolfe  had  not  directed  the 
jury,  that,  if  the  mischief  was  in  part  occasioned  by  the 
misconduct  of  the  person  driving  the  omnibus  on  which 
the  plaintiff  was,  the  defendant  would  not  be  responsi- 
ble, the  facts  being,  that  the  two  omnibuses  were  going 
at  a  great  rate,  and  the  omnibus  on  which  the  plaintiff 
sat  was  driven  at  such  a  rate  that,  after  the  collision, 
it  could  not  pull  up  so  as  to  avoid  the  accident.  We  are 
all  of  opinion  that  there  ought  to  be  no  rule,  and  that 


(o)  6  C.  &.  P.  376.  {c)  8  C.  &  P.  473. 

(i)  8  C.  <fe  P.  373.  \d)  3  M.  t  G.  69. 
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there  is  no  fault  to  be  found  with  the  direction  of  my  1850. 
Brother  Rolfe,  The  rest  of  the  Court  are  entirely  of  opin- 
ion,  that,  generaUy  speaking,  where  an  injury  arises  from 
the  misconduct  of  another,  the  party  who  is  injured  has  a 
right  to  recover  from  the  injuring  party  for  all  the  conse- 
quences of  that  injury.  On  the  present  occasion  I  entirely 
concur  with  the  Court  that  there  ought  to  be  no  rule,  and 
that  the  direction  was  perfectly  right.  I  am,  however, 
disposed  not  quite  to  acquiesce  to  the  full  extent  in  the 
proposition,  that  a  person  is  responsible  for  all  the  possible 
consequences  of  his  negligence.  I  wish  to  guard  against 
kjing  down  the  proposition  so  universally;  but  of  this  I 
tin  quit^  clear,  that  every  person  who  does  a  wrong,  is  at 
least  responsible  for  all  the  mischievous  consequences  that 
may  reasonably  be  expected  to  result,  under  ordinary  cir- 
comstances,  from  such  misconduct;  and  I  think  that,  in 
the  situation  of  these  parties,  any  distinction  which  I  might 
be  disposed  to  draw  in  an  extreme  case,  does  not  arise  in 
the  one  which  is  now  before  the  Court.  We  are  all  of 
opinion  that,  in  this  case,  there  should  be  no  rule  (a). 

Rule  refused. 

(a)  See  the  next  case. 


c 


Greenland  v,  Chaplin.  i/byS. 

ASE  for  negligence  in  navigating  the  defendant's  steam-  A  penon  who 
boat,  whereby  it  struck  against  another  steam-boat,  on  ^H^^md^ 
which  the  plaintiff  was  a  passenger,  and,  in  consequence,  ^*^**Ji^"*"  ^ 
bis  leg  was  broken. — Plea,  not  guilty.  another,  cannot 

set  up  ai  a  de» 
fence,  that  part 
^tbe  misdiief  would  not  have  oriflen  if  the  penon  injured  had  not  hunself  been  guilty  of  tome  negligence. 
TWfefbre,  where  the  plaintiff,  a  passenger  on  board  a  steam-boat,  was  injured  bj  the  fidling  of  an 
■dior,  caused  by  the  defendant's  steam-boat  striking  the  other  steam-boat — Hdd,  that  it  was  im- 
pnpcr  to  direct  the  jury,  tliat,  if  they  thought  the  collision  was  owing  to  the  bad  nayigation  of  the 
^efcidaot's  steam-boat,  they  should  find  for  the  plaintiff,  unless  there  was  negligence,  either  in  the 
■tvnge  of  the  anchor  or  in  the  plaintiff  putting  himself  in  the  place  where  he  was,  so  as  to  lead  or 
<SBtribnte  to  the  mischief;  in  which  case  the  plaintiff  could  not  recover. 
(^tare,  per  Pollock,  C.  B.,  whether  a  person  guilty  of  neffligence  is  responsiblo  for  all  potnble  eon- 
—     of  it,  although  they  could  not  hate  been  reaaonaUy  fbreieen  or  expected. 
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At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sit- 
tings after  last  Michaelmas  Term,  it  appeared  that  the 
^'  plaintiff  was  a  passenger  on  board  a  steam-boat  called 

"  The  Sons  of  the  Thames,"  which  was  going  from  West- 
minster to  London  Bridge.  The  defendant's  steam-boat, 
called  "  The  Bachelor,''  was  going  the  same  way,  and,  as 
the  vessels  approached  the  Adelphi  Pier,  "  The  Bachelor'* 
struck  "The  Sons  of  the  Thames"  on  the  bow,  where  the 
anchor  was  carried,  and,  in  consequence,  it  fell  upon  and 
broke  the  plaintiff's  leg.  There  was  conflicting  evidence 
as  to  the  degree  of  negligence  attributable  to  the  respective 
steam-boats,  and  especially  as  to  the  propriety  of  the  mode 
in  which  the  anchor  on  board  "The  Sons  of  the  Thames" 
was  carried  in  the  bow  of  the  vessel  The  learned  Judge 
told  the  jury,  that  if  they  were  of  opinion  that  the  col- 
lision was  owing  to  the  bad  navigation  of  "  The  Bachelor," 
they  should  find  a  verdict  for  the  plaintiff;  but  if  they 
thought  that  there  was  any  negligence,  either  in  the 
stowage  of  the  anchor,  or  in  the  plaintiff  putting  him- 
self in  the  place  where  he  was,  on  board  "  The  Sons 
of  the  Thames,"  they  should  find  for  the  defendant  The 
jury  having  found  a  verdict  for  the  plaintiff,  with  200i. 
damages, 

Shee,  Serjt.,  in  last  Hilary  Term  obtained  a  rule  nisi  to 
set  aside  the  verdict,  as  against  evidence,  no  objection  be- 
ing taken  as  to  the  mode  in  which  the  question  was  left 
to  the  jury. 

Humfrey  and  A,  Fry  shewed  cause  (April  27). — ^The 
question  of  negligence  was  one  peculiarly  for  the  jury,  and 
their  finding  ought  not  to  be  disturbed  unless  it  is  mani- 
festly wrong.  The  case  was  left  to  the  jury  too  favourably 
for  the  defendant,  for,  as  the  collision  arose  from  the  ne- 
gligent navigation  of  the  defendant's  vessel,  it  was  imma- 
terial in  what  way  the  anchor  was  placed  on  board  'the 
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other  vesseL    The  general  rule  of  law,  as  laid  down  in        1850. 
Dories  Y.Mann(a)yiay  that  although  there  may  have  been     gkbmlahd 
Diligence  on  the  part  of  the  plaintiff  yet,  unless  he  might,       chapuh. 
bj  the  exercise  of  ordinary  care,  have  avoided  the  conse- 
quences of  the  defendant's  negligence,  he  is  entitled  to  re- 
cover.   Parkej  R,  there  says,  "  This  subject  was  fully  con- 
adered  by  this  Court  in  the  case  of  Bridge  v.  The  Orand 
Junction  Railway  Company  {b),  where,  as  appears  to  me, 
the  correct  rule  is  laid  down  concerning  negligence,  name- 
Ij,  that  the  negligence  which  is  to  preclude  a  plaintiff  from 
recovering  in  an  action  of  this  nature,  must  be  such  as 
that  he  could  by  ordinary  care  have  avoided  the  conse- 
qnenoes  of  the  defendant's  negligence.'"    Even  if  the  jury 
hid  thought  that  the  mode  of  carrying  the  anchor  was 
improper,  the  defendant  would  nevertheless  be  liable  for 
injuiy  caused  by  his  negligent  conduct  in  striking  the  an- 
chor: SiUs  V.  Brownip).    A  trespasser  is  entitled  to  com- 
pensation for  injury  done  to  him  by  a  spring-gun  placed 
without  notice  on  the  land  on  which  he  trespasses:  Bird 
y.  Holbrook(d).     In  GaMin  v.  Hills (e),  where  the  facts  of 
the  case  were  similar  to  the  present,  GressweU,  J.,  told  the 
jtuy  that  they  must  dismiss  from  their  minds  all  that  had 
been  said  about  the  stowing  of  the  anchor,  for  that  the 
plamtiff  would  be  entitled  to  a  verdict,  even  though  they 
should  think  the  anchor  had  been  improperly  left  unfast- 
ened.   It  is  not  necessary  in  this  case  to  dispute  the  au- 
thority of  Thorogood  v.  Bryan(f). 

8kee,  Serjt,  BramweU,  and  A,  W.  Simpson,  in  support  of 
the  rule. — The  plaintiff  cannot  recover  if  the  injury  in 
P^  arose  from  the  negligent  stowage  of  the  anchor.  2%o- 
^^ogood  y.  Brya/n  decided  that  a  passenger  in  a  carriage, 
or  on  board  a  vessel,  is  so  far  identified  with  the  owner, 

(a)  10  M.  ^  W.  546.  {d)  4  Bing.  628. 

W  8  Id.  244.  (e)  8  C.  B.  123. 

(«)  »  C.  *  P.  601.  (/)I<i.  11«. 
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1860.  that  negligence  on  the  part  of  the  owner  or  his  servant  is 
GBxxHLAin)  *o  be  considered  negligence  of  the  passenger  himself.  The 
CuI^uM  Persons  navigating  "  The  Bachelor"  had  a  right  to  expect 
that  the  anchor  of  "  The  Sons  of  the  Thames"  would  be 
safely  stowed,  or,  at  all  events,  that  passengers  would  be 
kept  out  of  the  way  of  injury.  The  true  principle  is,  that 
the  person  injured  cannot  recover  if  negligence  on  his  part 
conduced  to  the  accident  Here  three  things  concurred  to 
cause  the  injury,  viz.  the  plaintiff  placing  himself  in  a  dan- 
gerous situation,  the  anchor  being  improperly  stowed,  and 
the  defendant's  vessel  striking  the  other.  This  case  is 
governed  by  Butterfidd  v.  Forrester  (a),  where  Lord  JEUen- 
borough  said,  ''  One  person  being  in  fault  will  not  dispense 
with  another's  using  ordinary  care  for  himself"  That 
rule  was  recognised  and  adopted  in  Bridge  v.  The  Grand 
Jtmction  Railway  Company,  [Pollock^  C.  R — Can  it  be 
said  that  a  person  guilty  of  negligence  is  responsible  for 
all  the  possible  consequences,  which  he  could  never  have 
foreseen,  and  which  no  one  would  have  anticipated?  For 
instance,  if  a  person  chooses  to  walk  in  a  crowded  street 
with  an  open  knife  under  his  coat,  and  another  person 
negligently  runs  against  him,  is  that  other  person  to  be 
responsible  for  all  the  injury  which  the  knife  may  inflict 
on  the  person  who  carries  it?]  Flower  v.  AdouniQ))  is  an 
express  authority  that,  if  the  proximate  cause  of  damage 
be  the  plaintifl^s  unskilfulness,  although  the  primary  cause 
be  the  misfeasance  of  the  defendant,  the  former  cannot 
recover. 

Cur  adv.  vult 

Pollock,  C.  B.,  now  said: — In  this  case,  which  is  very 
analogous  to  Rigby  v.  Hewitt,  and  where  the  same  question 
might  have  arisen,  the  plaintiff  recovered  a  verdict,  with  200/. 
damages.     The  foundation  of  the  action  was,  that  a  steam- 

(a)  11  East,  60.  {h)  2  Taunt.  314. 


V, 

Chapliv. 
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boat,  belonging  to  the  defendant,  had  been  so  negligently        1850. 
conducted  that  it  ran  against  a  steam-boat  on  board  of    gruxlahd 
which  the  plaintiff  was  a  passenger,  in  consequence  of 
which  an  anchor,  which  was  displaced,  fell  over  and  broke 
the  plaintiff  8  leg.     At  the  trial,  the  jury  found  that  the 
management  of  the  vessel  on  board  which  the  plaintiff  was, 
was  right,  and  that  the  conduct  of  the  defendant's  vessel 
was  n^ligent  and  wrong.     I  must  say,  though  there  was 
evidence  on  both  sides,  and  it  would  have  been  equally 
satisfactory  to  me  if  the  verdict  had  been  the  other  way, 
that  it  was  a  question  proper  to  be  disposed  of  by  a  jury, 
and  that  their  verdict  ought  not  now  to  be  disturbed.     My 
Mother  8hee  contended,  that  the  accident  in  part  arose 
from  the  negligent  stowage  of  the  anchor,  and  from  the 
phintiff  being  in  a  part  of  the  vessel  where  he  ought  not 
to  have  been.     But  the  jury  negatived  both  these  proposi- 
tions, and  found  a  verdict  for  the  plaintiff,  notwithstand- 
ing I  told  them,  no  doubt  incorrectly,  that,  if  they  thought 
either  that  there  was  negligence  in  the  stowage  of  the  an- 
chor, or  that  the  accident  arose  from  the  plaintiff  being  in 
apart  of  the  vessel  where  he  ought  not  to  have  been,  they 
ought  to  find  for  the  defendant     The  jury,  however,  found 
as  a  &ct,  that  neither  the  one  nor  the  other  of  those  mat- 
ters in  reality  existed;  and  the  motion  for  a  new  trial  was 
made  on  this  ground, — that  the  law,  as  laid  down  by  me, 
1W8  correct,  and  that  the  verdict  of  the  jury  was  wrong,  it 
being  against  the  evidence.     I  must  own  that,  on  the 
fiiHest  consideration  which  I  can  give  to  the  result  of  the 
evidence,  I  am  not  prepared  to  say  that  I  am  dissatisfied 
with  the  verdict;  the  rule  will  therefore  be  discharged. 
But  I  may  add  that,  on  consideration,  I  am  of  opinion  that 
the  law,  as  laid  down  by  me  in  this  respect,  was  not  cor- 
rect   I  entirely  concur  with  the  rest  of  the  Court,  that  a 
Pwson  who  is  guilty  of  negligence,  and  thereby  produces 
"^jwy  to  another,  has  no  right  to  say,  "  Part  of  that  mis- 
chief would  not  have  arisen  if  you  yourself  had  not  been 
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guilty  of  some  negligence/'  I  think  that  where  the  negli- 
gence of  the  party  injured  did  not  in  any  degree  contribute 
Chapuh.  *^  *^®  immediate  cause  of  the  accident,  such  negligence 
ought  not  to  be  set  up  as  an  answer  to  the  action;  and 
certainly  I  am  not  aware  that,  according  to  any  decision 
which  has  ever  occurred,  the  jury  are  to  take  the  conse- 
quences and  divide  them  in  proportion  according  to  the 
negligence  of  the  one  or  the  other  party.  But  here  I  may 
again  state,  that  it  occurs  to  me  there  is  considerable 
doubt, — and  at  present  I  guard  myself  against  being  sup- 
posed to  decide  with  reference  to  any  case  which  may  here- 
after arise;  but,  at  the  same  time,  I  am  desirous  that  it 
may  be  understood  that  I  entertain  considerable  doubt, 
whether  a  person  who  is  guilty  of  negligence  is  responsible 
for  all  the  consequences  which  may  under  any  circum- 
stances arise,  and  in  respect  of  mischief  which  could  by 
no  possibility  have  been  foreseen,  and  which  no  reasonable 
person  would  have  anticipated.  Whenever  that  case  shall 
arise,  I  shall  certainly  desire  to  hear  it  argued,  and  to  con- 
sider whether  the  rule  of  law  be  not  this:  that  a  person  is 
expected  to  anticipate  and  guard  against  all  reasonable 
consequences,  but  that  he  is  not,  by  the  law  of  England, 
expected  to  anticipate  and  guard  against  that  which  no 
reasonable  man  would  expect  to  occur.  I  beg  to  say  that, 
in  expressing  this  doubt  whether  the  responsibility  for  con- 
sequential damage  extends  to  the  extreme  case  to  which  I 
have  adverted,  I  am  expressing  my  own  opinion  only,  and 
not  that  of  the  rest  of  the  Court 

Rule  discharged. 


T 
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1850. 

POPB  v.  PleMINQ.  April  27. 

HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  A  pUmtiff  hay- 

whj  he  should  not  pay  to  the  defendant  the  costs  of  the  ^Be  on  the 

day  for  not  proceeding  to  trial  pursuant  to  notice.  ^"^'afthB^ 

It  appeared  from  the  affidavits,  that  the  cause  was  en-  i^">«?'  ^^  ^^ 

followiDg  day 

tered  on  the  commission  day  for  trial  at  the  Surrey  Spring  camed  it  to  be 

Assizes,  before  Wilde,  C.  J.     The  action  was  on  a  covenant  lutunClnOTder 

contained  in  the  deed  of  settlement  of  a  benefit  building  ^hJ^^2|L 

society,  and  the  plaintiff  had  supbcenaed  the  defendant's  ^  *»!■  subpcena. 

,                                                            .  That  was  ac- 

derk,  who  was  the  attesting  witness  to  the  deed.     At  the  coidinglj  done, 

ritting  of  the  Court  on  the  first  day,  the  learned  Judge,  '^^  appearing* 

iccording  to  the  usual  practice,  commenced  trying  the  un-  ^^^Jjj^^ 

defended  causes,  and  while  they  were  being  disposed  of,  record,  hayinff 

ii»            .               1/.                 T          *iiii'    j.<rci  been  told  by  the 

ua  a  few  minutes  before  twelve  o  clock,  the  piaintin  s  judge's  derk 

attorney,  not  seeing  the  vritness  present  in  Court,   re-  re*enterTt  bJ^ 

quested  that  this  cause,  which  stood  several  off  in  the  list,  ^?7  *7^^iL 

'                                           ^                    ^  0  clock.    The 

nught  be  called  on,  for  the  purpose  of  calling  the  witness  defendant  then 

on  his  subpcena.     This  was  accordingly  done,  and  the  wit-  redpiatnr,  on 

ness  not  appearing,  the  plaintiff's  attorney  withdrew  the  ^^^^^^* 

woori  havinfic  been  informed  by  the  clerk  of  the  Chief  ^^^  ^  entered 

.     .                   7         .                                "^  after  the  sitting 

Justice  that  it  might  be  re-entered  at  any  time  before  of  the  Court, 

twelve  o'clock.     The  defendant's  counsel,  however,  deli-  trilled.  "^ 


te 


▼ered  to  the  Judge  a  ne  recipiatur,  on  the  ground  that  a  ^^"^a^ 
JWiffd  could  not  be  entered  after  ten  o'clock,  at  which  to  Court,  and 
tnne  the  Court  sat     The  learned  Judge,  on  application  to  then  offered  to 
'^j  stated  that,  according  to  the  practice,  no  record  could  ^ij  ghodd  * 
^  entered  after  the  sitting  of  the  Court,  except  by  con-  f^  ®*  **** 
s«nt    The  witness  came  into  Court  when  the  undefended  Hst,  but  the 
Cftuseswere  disposed  of,  and  the  plaintiff  then  offered  to  ed:— iy«w,that 
^  at  once,  or  that  the  cause  should  be  placed  at  the  wm  not^Sued 
•attorn  of  the  list     The  defendant  refused  to  accede  to  *?  ^«  "'•^  «^. 

^  the  day,  since  it 

"^  proposals,  and  the  cause  was  not  tried.     The  present  was  through  his 

"ne  was  obtained  on  a  previous  day  in  this  term,  against  thTcJise  was 
which  ^^^  ^®^ 
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1850.  WUles  now  shewed  cause. — The  plaintiff  ought  not  to 

pay  the  costs  of  the  day,  since  it  was  the  defendant's  fault 
that  the  cause  was  not  tried.  The  plaintiff  did  all  in  his 
power  to  try,  but  the  defendant  refused.  It  would  seem 
that  the  witness  was  purposely  absent.  The  record  was, 
in  fact,  only  withdrawn  conditionally,  and  upon  a  repre- 
sentation that  it  might  be  entered  again.  In  Lean  y. 
8myih{a),  the  plaintiff  having  been  compelled  to  withdraw 
the  record,  on  account  of  the  non-arrival  of  his  witnesses 
at  the  Assizes,  the  Judge,  on  their  arrival,  allowed  it  to  be 
re-entered. 

The  Court  then  called  on 

Hurlstone  to  support  the  rule. — The  omission  to  try 
arose  from  the  plaintiff's  own  act,  and  not  from  any  fault 
of  the  defendant.  The  plaintiff  chose  to  assume  that  the 
witness  would  not  be  present  in  Court  when  the  cause  was 
called  on  in  its  turn,  and,  upon  that  supposition,  got  it 
taken  out  of  its  order,  and  withdrew  the  record  when  it 
was  too  late  to  re-enter  it.  If  the  plaintiff  had  waited 
until  the  cause  was  reached  in  its  turn,  he  might  have 
tried,  but,  having  withdrawn  the  record,  the  defendant 
was  not  bound  to  consent  to  its  re-entry,  contrary  to  the 
practice.  In  Cook  v.  Smith{b)  the  cause  was  made  a  re- 
manet,  and  the  record  not  having  been  re-sealed,  the  clerk 
to  the  defendant's  attorney  refused  to  consent  to  its  being 
tried,  and  it  was  held  that  the  defendant  was  notwith- 
standing entitled  to  the  costs  of  the  day. 

Pollock,  C.  B. — The  rule  must  be  discharged.  The  real 
default  was  on  the  part  of  the  defendant.  The  plaintiff 
withdrew  the  record  only  on  the  assurance  of  the  Chief 
Justice's  clerk  that  it  could  at  the  next  moment  be  pro- 
perly re-entered  for  trial  at  that  Assizes.     The  defendant^ 

(a)  2  M.  &  Bob,  126.  {b)  1  Dowl.  N.  S.  861. 
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however,  deliyered  a  ne  recipiatur,  and  the  learned  Judge  1850. 
thought  that  it  was  too  late  to  enter  the  record  after  the 
siting  of  the  Court  All  the  witnesses  being  afterwards 
present,  the  plaintiff  offered  to  try  then,  or  to  let  the  cause 
he  placed  at  the  bottom  of  the  list;  but  the  defendant  re- 
fiwed,  probably  with  the  view  of  making  the  present  mo- 
tion. It  was  therefore  in  fact  the  fault  of  the  defendant, 
and  not  of  the  plaintiff,  that  the  cause  was  not  tried. 

RoLFE,  R — ^I  am  of  the  same  opinion.  Whenever  costs 
have  been  occasioned  by  or  through  the  default  of  a  plain- 
tiff in  not  proceeding  to  try,  after  notice  given  and  not 
properly  countermanded,  the  defendant  is  entitled  to  be 
paid  those  costs.  But  here  the  plaintiff  was  ready  and 
willing  to  try;  the  defendant,  therefore,  and  not  the  plain- 
til^  was  in  fault 

Putt,  B.,  concurred. 

Rule  discharged,  with  costs. 


Taylob  v.  Wilson.  April  17. 

Assumpsit  on  a  bill  of  exchange  drawn  by  one  James  Aiecuritygiyen 
Koberts  upon  and  accepted  by  the  defendant,  and  by  J.  t/iTcreditOTfon 
Roberts  indorsed  to  Thomas  Hodgson,  who  indorsed  to  the  ST^S!^''^ 
plaintiff    Plea,  non  assumpsit  (by  statute).  Jo  oppow  the 

At  the  trial,  before  Patteson,  J.,  at  the  Staffordshire  examination,  ia 
Spring  Assizes,  it  appeared  that  Roberts,  the  drawer  of  the  ^i2&m'S. 
bill,  being  bankrupt,  was  about  to  pass  his  final  examin-  ^  ^^^*  ■•  ^^^* 
•tion  before  the  Court  of  Bankruptcy,  when  Hodgson,  who 
^^  one  of  his  creditors,  threatened  to  oppose  him;  and  it 
^^  thereupon  agreed  that  the  opposition  should  be  with- 
™^,upon  Roberts  giving  to  Hodgson  the  present  and  two 


tf.-  ^ 


252 


EXCHEQUER  BEPORTa 


1800. 


other  bills,  which  was  accordingly  done,  and  the  bankrupt 
passed  his  final  examination.  There  was  no  evidence  that 
the  plaintiff  was  not  an  innocent  indorsee.  It  was  object- 
ed, on  behalf  of  the  defendant,  that  the  bill  was  void  under 
the  12  &  13  Vict.  c.  106,  s.  202(a).  The  plaintiff's  coun- 
sel submitted,  that  the  case  was  not  within  that  section, 
which  applied  only  to  securities  given  as  a  consideration 
for  forbearing  to  oppose  the  allowance  of  the  bankrupt  s 
certificate;  and  the  learned  Judge  being  of  that  opinion, 
directed  a  verdict  for  the  plaintiff,  reserving  leave  for  the 
defendant  to  move  to  enter  a  verdict  for  him. 


Keating  moved  accordingly,  (April  16). — The  case  falls 
within  the  spirit  of  the  enactment.  It  is  true  that  the 
words  used  are  "allowance  of  the  bankrupt's  certificate;" 
but  the  certificate  cannot  be  obtained  unless  the  final  exa- 
mination be  passed.  [PoUock,  C.  B. — In  a  matter  so  highly 
penal,  we  ought  not  to  extend  the  provisions  of  the  statute 
by  implication.]  The  question,  with  what  intent  the  bill 
was  given,  was  one  of  fact,  which  should  have  been  sub- 
mitted to  the  jury. 

Cur.  adv.  vult. 


Pollock,  C.  B.,  now  said : — We  have  consulted  with  my 
Brother  Pa^«on  on  the  subject  of  this  case.  The  defence 
was  founded  on  the  12  &  13  Vict.  c.  106,  s.  202,  by  which 
a  bill  of  exchange  is  made  void  if  given  to  induce  a  cre- 


(a)  Enacts,  "  That  any  contract 
or  security  made  or  given  by  any 
bankrupt  or  other  person  unto  or 
in  trust  for  any  creditor,  for  secur- 
ing the  payment  of  any  money  due 
by  such  bankrupt  at  his  bankrupt- 
cy, as  a  consideration  or  with  in- 
tent to  persuade  such  creditor  to 
forbear  opposing,  or  to  consent  to 
the  allowance  of  the  bankrupt's 


certificate,  or  to  forbear  to  petition 
for  the  recall  of  the  same,  shall  be 
void,  and  the  money  thereby  se- 
cured or  agreed  to  be  paid  shall 
not  be  recoverable,  and  the  party 
sued  on  such  contract  or  security 
may  plead  the  general  issue,  and 
give  this  Act  and  the  special  mat- 
ter in  evidence." 
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ditor  to  forbear  opposition  to  a  certificate.  On  the  present 
occasion,  the  bill  was  given  not  to  oppose  the  last  examin- 
ation. My  Brother  Patteson  directed  a  verdict  for  the 
plaintiff,  thinking  that  the  statute  did  not  apply  to  a  case 
where  the  consideration  related  to  the  last  examination, 
and  not  to  the  certificate.  Possibly  the  question  as  to  the 
nature  of  the  arrangement  might  have  been  left  to  the 
jmy;  but  we  find  that  the  point  reserved  was,  to  enter  a 
verdict  for  the  defendant,  if  the  fact  of  the  bill  having  been 
given  to  forbear  opposition  to  the  last  examination  was 
within  the  Act  of  Parliament  We  are  of  opinion  that  it 
is  not,  and  therefore  there  will  be  no  rule. 
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Rule  refused. 


T 


SiMPKINS  v.  POTHECARY. 


AprU2Xi. 


HE  declaration  in  this  case,  after  stating  that  the  de-  a  dedaratkm, 
fendant  had  been  summoned  to  answer  the  plaintiff,  by  Ju^^^ji^i. 
Wue  of  a  writ  issued,  in  an  action  of  debty  and  that  the  «it  wm  rom- 
plaintiff  demanded  of  the  defendant  the  sum  of  2362.  10«.,  iwer  the  plain- 
proceeded  thus :  —  "  For  that  whereas   the   defendant,  ^^\J^,^l 
on  &c.,  made  his  draft  or  order  in  writing  for  the  pay-  ^*^^!^*' 
nient  of  money  called  a  banker's  cheque,  and  directed  draft  or  order 
the  same  '  To  the  Manager  of  the  Southampton  Branch  ^e  payment  of 
of  the  National  Provincial  Bank  of  England,'  and  there-  ^^^^"^ 
hy  required  the  said  manager  to  pay  to  the  plaintiff  or  cheque,  and  de- 

/    ^  -o  r  .^  r  liveredtheiame 

ti^arer  762.  10&,  and  then  delivered  the  same  to  the  plain-  to  the  plaintiff, 

who  still  was 
the  bearer  there- 
of; tbit  the  cheque  was  presented  at  the  Bank  and  not  paid,  whereof  the  defendant  had  notice, 
^  tlicB,  in  consideration  of  the  premises,  promised  the  plaviUiff  to  pay  him  the  amount  of  the  drofi 
^  i^iBjuoc.  Then  followed  coonta  for  goods  sold  and  delivered,  and  on  an  account  stated;  conclud- 
^  "  vherehy,  and  bj  reason  of  the  non-payment  of  the  said  several  monies"  actio  accrevit,  yet  ^e 
J^|<^te  hu  not  paid  the  sum  abore  demanded : — Held,  on  motion  in  arrest  of  judgment,  tliat  the 
^  etmnt  was  a  good  count  in  debt,  as  the  all^ation  of  the  promise  might  be  rejected  as  sur- 


D«bt  will  lie  against  the  maker  of  a  banker's  cheque,  by  the  payee  to  whom  the  maker  has  de- 

BTwedit 


VOLV. 


S 
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1850.        tiff,  who  still  is  the  beaxer  thereof;  and  the  said  manager 
SiMPEiirs     ^^  *^®  Southampton  Branch  of  the  National  Provincial 
V*  Bank  of  England  did  not  pay  the  said  cheque,  although 

the  same  was  then  presented  to  him,  whereof  the  defend- 
ant then  had  due  notice;  and  the  defendant  then,  in  con- 
sideration of  the  premises,  promised  the  plaintiff  to  pay 
him  the  amount  of  the  said  draft  or  order  when  he  the 
defendant  should  be  thereunto  afterwards  requested.  And 
whereas  the  defendant  afterwards,  to  wit,  on  &c.,  was  in- 
debted to  the  plaintiff  in  a  large  sum  of  money,  to  wit^ 
SOL,  for  goods  then  sold  and  delivered  by  the  plaintiff  to 
the  defendant  at  his  request,  and  in  802.  for  money  found 
to  be  due  from  the  defendant  to  the  plaintiff  on  an  ac- 
count then  stated  between  them,  which  said  last-men- 
tioned several  monies  were  to  be  respectively  paid  by  the 
defendant  to  the  plaintiff  on  request;  whereby,  and  by 
reason  of  the  non-payment  of  the  said  several  monies,  an 
action  hath  accrued  to  the  plaintiff  to  demand  and  have 
of  and  from  the  defendant  the  said  several  monies  re- 
spectively, making  together  the  said  sum  above  demanded. 
Yet  the  defendant  has  not  paid  the  said  sum  above  de- 
manded, or  any  part  thereof;  to  the  plaintiff's  damage  of 
lot;  and  therefore  he  brings  his  suit,"  &a 

The  defendant  pleaded  to  the  first  count,  a  denial  of  the 
making  of  the  cheque,  and  to  the  residue  of  the  declara- 
tion, nunquam  indebitatus. — Issues  having  been  joined 
thereon,  and  a  verdict  found  for  the  plaintiff,  a  rule  nisi 
was  obtained  to  arrest  the  judgment,  on  the  ground  that 
debt  would  not  lie  on  such  a  cheque;  and  that,  if  it  would, 
the  first  count  was  in  substance  a  count  in  assumpsit. 

J,  S.  Douglm  now  shewed  cause. — ^Debt  will  lie  wherever 
there  is  a  privity  of  contract  between  the  parties:  Wat- 
kins  V.  W(ike{a\  Stratton  v.  Hill(b),    [Parke,  B. — In  Bishop 

(a)  7  M.  &  W.  488.  {b)  3  Price,  253. 
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?.  Yowng  (a)y  Lord  Eldon  held,  that  debt  will  lie  by  the  payee        1850. 
agaiii8t  the  maker  of  a  promissory  note  expressed  to  be      '^;;;;;;;^ 
for  value  received.]    Hatch  v.  TrayesQ})  decided  that,  as  •• 

between  the  immediate  parties,  debt  will  lie  though  the 
infltmment  do  not  express  that  it  is  for  value  received,  or 
for  any  consideration.  A  cheque  on  a  banker  is  analo- 
gous to  a  bill  of  exchange  payable  on  demand  to  the  order 
of  the  drawer.  It  is  an  admission,  and  prim&  facie  evi- 
dence of  a  debt  due  from  the  maker  to  the  payee. 

¥ith  respect  to  the  other  objection,  if  the  promise  in 
the  first  count  be  struck  out,  sufficient  will  remain  to 
constitute  a  good  count  in  debt:  Cloves  v.  Williams  (c), 
Compton  V.  Taylor  (d).  The  general  conclusion  of  the  de- 
claiation  contains  a  good  breach  in  debt:  EsdaUe  y.  Mac- 
fcD»(e).  BriU  Y.Neale{f)  is  distinguishable,  for  there  the 
count  commenced  as  in  debt,  but  concluded  with  a  breach 
in  assumpsit  [Parke,  B. — Dalton  v.  8mith(g)  is  inappli- 
cable: there  Lord  EUevhorough,  C.  J.,  said,  "  Here  are  no 
wwds  of  debt  in  this  declaration ;  it  cannot  be  good,  un- 
lesB  every  bad  count  in  assumpsit  is  to  be  considered  as  a 
good  count  in  debt'']  The  declaration  might  have  been 
specially  demurred  to  for  ambiguity,  but  it  is  good  after 
Terdict 

BarstoWy  in  support  of  the  rule. — If  the  first  count  be 
read  as  if  it  were  the  only  one,  Dalton  v.  Smith  and  Brill  v. 
Seakdie  authorities  to  shew  that  it  is  framed  in  assumpsit. 
[Poflocl,  C.  B. — If  it  be  taken  as  a  count  in  assumpsit, 
there  is  no  breacL]  Smith  v.  Cox(h)  shews  that  the  al- 
legation of  a  promise  cannot  be  rejected.  The  Court 
there  said,  '^  Unless  a  promise  be  alleged  in  declarations  on 
hilU  of  exchange,  there  will  be  nothing  to  distinguish 

• 

(«)  2  Bos.  <k  P.  78.  (e)  15  M.  &  W.  277. 

%  U  A.  &  E.  702.  (/)  3  B.  &  Aid.  208. 

W  3  Bing.  N.  C.  868.  (ff)  2  Smith,  618. 

W)  4  M,  A  W.  138.  (A)  11  M.  &  W.  476. 
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1850.        the  action  of  assumpsit  from  that  of  debt;  and  from  aught 
SiMPUHB      that  appears  here,  there  being  no  promise  alleged,  there 
might  be  a  misjoinder  of  counts  on  the  record/'    In  Cloves 
V.  WiUia/ms  the  point  was  not  decided,  the  parties  having 
been  allowed  to  amend. 

Parke,  B. — If  the  allegation  of  a  promise  can  be  re- 
jected as  surplusage,  there  will  be  a  complete  count  in 
debt,  for  the  count  is  right  in  every  respect  except  this 
st-atement  of  a  promise  to  pay.  Then  we  have  only  to  see 
if  there  is  any  authority  for  our  doing  so  reasonable  a 
thing;  and  we  find  one  in  the  case  of  Cloves  v.  WiUiams. 
It  is  true  that  case  went  off  on  an  amendment,  and  is 
therefore  of  less  authority  than  if  solemnly  decided  by  the 
Court ;  but  the  same  may  be  said  of  Brill  v.  Neale.  There 
Tindal,  who  was  counsel  for  the  plaintiff,  prayed  leave  to 
amend,  on  a  representation  being  made  that  the  case  of 
DaUon  v.  Smith  was  in  point  against  him.  Now,  in  that 
case,  which  is  only  reported  in  Smith's  Reports,  it  was  not 
averred  that  the  defendant  was  indebted  to  the  plaintiff 
at  all,  but  merely  that,  in  consideration  that  the  plaintiff 
had  sold  the  defendant's  goods,  the  defendant  promised  to 
pay  for  them,  whereas  in  Brill  v.  Neale  it  was  expressly 
stated  that  the  defendant  was  indebted  to  the  plaintiff.  It 
is  evident,  therefore,  that  the  amendment  was  applied  foi 
under  a  mistaken  notion  of  the  case  of  DaUon  v.  Smitk 
Then,  on  the  other  hand,  we  have  the  authority  of  Clovei 
V.  Williams,  which  if  not  exactly  in  point,  is  at  least  suffi- 
cient to  justify  a  thing  so  plainly  consistent  with  common 
sense.  With  respect  to  the  other  objection,  there  is  no 
doubt  that  debt  will  lie,  for  the  plaintiff  received  the 
cheque  from  the  defendant,  so  that  there  is  a  privity  be- 
tween them. 

Pollock,  C.  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  dischai^ged. 
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Levy  v.  Horne. 

i  HIS  was  a  rale  calling  on  the  plaintiff  to  shew  cause 
why  the  defendant  should  not  be  discharged  out  of  the 
custody  of  the  Sheriff  of  Middlesex  upon  a  ca.  sa.  issued 
in  this  cause,  on  the  ground  that  he  had  obtained  a  pro- 
tection from  arrest  under  the  Bankrupt  Law  Consolidation 
Act,12&13  Vict  a  106. 

The  action  was  brought  on  a  bill  of  exchange  drawn  by 
one  Lawrance  upon,  and  accepted  by  the  defendant  on  the 
Istof  November,  1849,  for  payment  of  50t  two  months 
after  date.  On  the  24th  of  November  the  defendant  pe- 
titioned the  Court  of  Bankruptcy  under  the  "  arrangement 
clauses"  of  the  12  &  13  Vict.  c.  106,  and  served  on  Law- 
nmce,  the  drawer  of  the  bill,  the  notices  required  to  be 
giren  to  creditora  On  the  30th  of  January,  1850,  an  ar- 
langement  was  come  to  between  the  defendant  and  three- 
fifths  of  the  creditors  (not  including  Levy  the  plaintiff), 
and  on  the  same  day  the  Court  granted  the  defendant  a 
certificate  of  protection  from  arrest  (a),  under  the  216th 
section.     On  the  7th  of  March  the  present  action  was 

tect  him  from  execution  on  a  judgment  in  an  action  by  an  indorsee 


1850. 


AprU  27. 

The  certificate 
given  to  a  peti- 
tioning trader, 
under  the  12  ft 
18  Vict  c  106, 
s.  216,  only 
protects  him 
m>m  arrest  at 
the  snit  of  per- 
sons being  cre- 
ditors at  the 
date  of  the  peti- 
tion, and  who 
have  received 
the  notices  re- 
quired by  thai 
Act 

Therefore, 
where  the  ac- 
ceptor of  a  bill 
of  exchange  pe- 
titioned undcar 
the  arrange- 
ment clauses  of 
that  Act,  and 
gave  the  requi- 
site notice  to 
the  drawer, 
whom  he  sup- 

Eosed  to  be  the 
older  of  the 
biU :— JBTcM, 
that  the  certifi- 
cate did  not  pro* 
of  the  biU. 


(a)  IHie  certificate  of  protection 

vu  18  follows: — **  Whereas  the 

nld  William  Home,  being  a  tra- 

^  unable  to  meet  his  engage- 

nw&to  with  his  creditors,  and  de- 

nrou  of  laying  the  state  of  his 

^^Sm  before  me,  did  on  the  24th 

<tf  KoTember,  1849,  present  his 

P^iHioii  to  this  honourable  Court 

P^iniiaiit  to  the  aboye-mentioned 

Act  And  whereas  the  said  pe- 

*»*»on«rdid  duly  file  in  Court,  in 

°^*n&er  directed  by  the  said  Act, 

^  account  by  the  said  Act  or- 

^««d  to  be  filed,  and  did  therein 


set  forth  a  proposal  for  the  future 
payment  of  his  debts  and  engage- 
ments, and  he  has  been  duly 
sworn  to  the  truth  of  such  ac- 
counts. And  whereas  such  pri- 
▼ate  sittings  as  by  the  said  Act 
are  required,  haye  been  duly  held. 
And  whereas  a  certain  resolution 
or  agreement  has  been  made 
which  the  Commissioner  acting 
in  the  matter  of  the  said  peti- 
tion thinks  reasonable  and  proper 
to  be  executed  under  the  supers 
intendence  and  control  of  the 
Court,  and  on  approying  and  con- 
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commenced,  and  on  the  28th,  judgment  was  eigned  for 
want  of  a  plea.  No  notice  whatever  was  given  to  the 
plaintiff,  as  required  by  the  statute.  The  defendant's 
affidavit  stated,  that  at  the  time  he  presented  his  peti- 
tion and  the  notices  were  given  to  the  creditors,  he  be- 
lieved that  Lawrance  held  the  bill,  and  that  he  did  not 
know,  until  this  action  was  brought,  that  the  plaintiff  or 
any  other  person  was  the  holder  of  it  The  affidavit  also 
stated  circumstances  to  lead  to  the  inference  that  the  bill 
was  indorsed  to  the  plaintiff  after  Lawrance  received  no- 
tice of  the  petition,  and  that  the  plaintiff  was  suing  for 
him.  The  plaintiff's  affidavit  stated  numerous  facts,  with 
the  view  of  shewing  that  the  defendant,  at  the  time  of 
petitioning,  was  aware  that  the  plaintiff  w&a  the  holder 
of  the  bill.  It  did  not  appear  when  the  bill  was  indorsed 
to  the  plaintiff.  The  present  rule  was  obtained  on  the 
authority  of  Reeves  y.  Lamiert(a). 

WcUson  and  Hawkins  shewed  cause. — TKe  defendant  'a 
not  entitled  to  be  discharged.  Under  the  "  arrangem^ 
clauses"  in  the  Bankrupt  Act,  12  &  13  Vict.  c.  106(6),  a 

firming  the  same,  had  caiued  the  debt  is  aot  trulj  spccifiad  in  tlw 

•una  to  be  filed  and  entered  of  account  filed  bj  such  petitioner; 

record  therein:     I  do  horebj  cer-  nor   against  any  creditor  whaM 

tifj  theiame.    £.  IIolrotd,  Com-  debt  has  been  contracted  bj  r«a- 
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petitioning  trader  is  only  protected  firom  arrest  at  the  suit 
of  persons  being  creditors  at  the  date  of  the  petition,  and 


259 


1850. 


er,  or  any  part  thereof,  shall  be 
poaessed  and  receiyed  by  such 
official  aadgnee,  or  be  taken  pos- 
aeMion  of  by  the  messenger  of 
ibe  Omrt ;  and  all  stock,  monies, 
i&d  other  effects  of  the  petitioner 
ihill  be   transferred,  delivered, 
ind  paid  by  the  official  assignee 
mto  the  Bank  of  England,  to  the 
endit  of  the  Accountant  in  Bank- 
nqytcy,  to  be  subject  to  the  like 
nle  and  regulation  for  the  keep- 
inf  the  account  of  the  said  monies 
tad  other  effects,  and  for  the 
pajnent  and  deliyery  in,  invest- 
iBeat  and  payment  and  delivery 
Mtof  tiiesame,  as  in  bankruptcy; 
ud  the  Court  shall  have  power 
to  examme  on  oath  such  petiti- 
oner  or  any  witness  produced  by 
luBi,  or  any  creditor  or  person 
dahning  to  be  a  creditor  of  such 
petitioner,  and  to  adjourn  such 
printe  sitting,  or  any  subsequent 
pnnte  sitting,  from  time  to  time 
u  it  shall  think  fit ;  and  notice 
of  fQch  private  sitting  shall  be 
gnea  in  wilting  to  every  creditor, 
Mt  less  than  fourteen  days  be- 
tm  the  same  is  held,  such  notice 
to  be  sent  by  post,  addressed  to 
^^  creditor  at  his  last  known 
^aee  of  business  or  residence." 

Section  214.  '*  That  such  peti- 
tvAiig  trader  shall,  ten  days  be- 
foe  the  day  i^ppointed  for  the  pri- 
^^  fitting  of  the  Court,  file  in 
^^'^'^  and  in  such  form  as  may  by 
'By'Qleor  order  to  be  made  in 
P^^ooance  of  this  Act  be  directed, 
^  M  account  of  his  debts,  and 
we  ooniideration  thereof,  and  the 
^''^  residences,  and   occupa- 


tions of  his  creditors,  and  also  a 
full  account  of  his  estate  and 
effects,  whether  in  possession,  re- 
version, or  expectancy,  and  of  all 
debts  and  rights  due  to  or  claim- 
ed by  him,  and  of  all  property  of 
what  kind  sover  held  in  trust  for 
him,  and  shall  therein  set  forth 
such  proposal  as  he  is  able  to 
make  for  the  future  payment,  or 
the  compromise  of  such  debts  or 
engagements,  and  shall  furnish 
the  official  assignee  with  a  copy 
of  such  account.'* 

Section  215.  <' That  at  the  pri- 
vate sitting  of  the  Court,  ap- 
pointed in  manner  hereinbefore 
mentioned,  or  at  any  adjourn- 
ment thereof,  the  creditors  shall 
prove  their  debts  (such  proo£Ei 
to  be  in  all  respects  as  proofs  in 
bankruptcy),  and  the  petitioning 
trader  shall  attend  and  make  oath 
of  the  truth  of  the  account  filed 
by  him,  and  may  be  examined 
thereon ;  and  if  at  such  sitting,  or 
at  any  adjournment  thereof,  three- 
fifths  in  number  and  value  of 
the  creditors  who  have  proved 
debts  to  the  amount  of  10^.  shall 
assent  to  the  proposal  of  such  pe- 
titioner, or  to  any  modification 
thereof,  the  Court  shall  appoint 
another  private  sitting  for  the 
confirmation  of  such  proposal,  or 
modified  proposal,  and  such  se- 
cond sitting  shall  be  held  not 
earlier  than  fourteen  days  from 
the  first  sitting,  and  notice  there- 
of in  writing  shall  be  personally 
served  on  every  creditor  who  was 
not  present  by  himself  or  his  ap- 
pointed agent  at  such  first  sitting, 
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who  have  received  the  notices  required  by  the  statute. 
The  case  of  Reeves  v.  Lambert{a)  has  no  application.  That 


seven  clear  days  at  least  before 
the  day  appointed  for  such  second 
sitting :  provided  always,  that  the 
Court,  if  it  shall  think  fit,  may 
make  order  in  any  special  case, 
that  service  of  such  notice  at  the 
last  known  place  of  abode  or  busi- 
ness of  any  creditor  shall  be  deem- 
ed good  service." 

Section  216.  ''That at  such  se- 
cond sitting,  or  at  any  adjourn- 
ment thereof,  the  creditors  may 
also  prove  their  debts,  and  if 
three-fifths  in  number  and  value 
of  those  who  have  proved  debts 
to  the  amount  of  10^.  shall  agree 
to  accept  such  proposal  as  was 
assented  to  at  the  first  sitting, 
the  terms  thereof  shall  be  reduced 
into  writing,  and  the  creditors 
shall  sign  the  same;  and  such 
resolution  or  agreement  (subject  to 
such  confirmation  as  is  hereinaf- 
ter mentioned),  shall  thenceforth 
be  binding  and  of  full  force,  as 
well  against  such  petitioning  tra- 
der as  against  all  persons  who 
were  creditors  at  the  date  of  his 
petition,  and  who  had  notice  of 
the  said  several  sittings  of  the 
Court ;  and  the  Court,  if  it  shall 
think  the  same  reasonable  and 
proper  to  be  executed,  after  hear- 
ing such  creditors  by  themselves, 
their  counsel,  or  attomies,  as  may 
desire  to  be  heard  either  for  or 
against  such  resolution  or  agree- 
ment, shall  approve  and  confirm 
the  same,  and  cause  it  to  be  filed 
and  entered  of  record ;  and  shall 
grant  to  the  petitioner  a  certifi- 


cate of  the  filing  and  entering  of 
record  of  such  approval  and  con- 
firmation ;  and  shall  from  time  to 
time  indorse  on  such  certificate  a 
protection  from  arrest ;  and  such 
petitioner  shall  be  firee  from  ar- 
rest at  the  suit  of  any  per8<m 
being  a  creditor  at  the  date  of 
his  petition,  and  having  had  such 
several  notice  or  notices  as  afore- 
said; and  any  officer  arresting 
such  petitioner  at  the  suit  of  any 
such  creditor,  and  on  sight  of  such 
certificate  and  protection  not  re- 
leasing such  petitioner,  shall  be 
liable  to  such  penalty  as  is  pro- 
vided respecting  bankrupts  in  the 
like  case :  provided,  however,  that 
no  such  protection  shall  be  valid 
in  favour  of  any  such  petitioner 
who  shall  be  proved  to  have  been 
about  to  abscond  beyond  the  ju- 
risdiction of  the  Court,  or  who 
has  concealed,  or  is  concealing 
any  part  of  his  estate  or  effects; 
nor  against  any  creditor  whose 
debt  is  not  truly  specified  in  the 
account  filed  by  such  petitioner; 
nor  against  any  creditor  whose 
debt  has  been  contracted  by  such 
petitioner  by  any  manner  of  fraud 
or  breach  of  trust." 

Section  221.  ''That,  so  soon 
as  the  said  resolution  or  agree- 
ment shall  have  been  carried 
into  effect,  and  the  creditors  of 
such  petitioning  trader  shall  have 
been  satisfied  according  to  the 
tenor  thereof,  the  Court  shall 
give  to  such  petitioner  a  certi- 
ficate imder  the  hand  and  seal 


(a)  4.  B.  <fe  C.  214. 
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wfts  decided  on  the  Insolvent  Act,  1  Geo.  4,  c.  119,  s.  6,  by 
viiich  a  prisoner  was  discharged  as  to  all  debts  mentioned 
in  his  schedule;  and  the  question  there  was,  whether  a 
statement  in  the  insolvent's  schedule,  that  he  was  indebt- 
ed to  A.  for  goods,  and  that  A.  held  his  acceptance  for  the 
amount^  was  a  true  description  of  the  person  to  whom  he 
was  indebted,  within  the  meaning  of  that  statute,  the  fact 
being,  that  a  third  party  was  the  holder  of  the  bill,  but 
the  insolvent  did  not  know  it     In  this  case  it  does  not 
appear  that  the  plaintiff  was  a  creditor  of  the  defendant 
at  the  date  of  his  petition;  and  even  if  he  were,  he  has 
received  no  notica     It  was  suggested,  that  the  plaintiff 
was  acting  in  collusion  with  Lawrance;  but  that  is  an- 
swered by  the  affidavits.      The  proceedings  under  the 
"arrangement  clauses"  being  strictly  private,  there  is  rea- 
son why  these  notices  should  be  required.    The  12  &  13 
Vict  c.  106,  contains  no  provision  similar  to  that  in  the 
Insolvent  Act,  1  &  2  Vict  c.  110,  s.  75,  enabling  the  in- 
solvent to  describe  in  his  schedule  the  holder  of  an  out- 
standing bill  of  exchange  as  unknown;  and  Bedc  v.  Be- 
verley (a)  shews  that,  under  that  statute,  unless  such  state- 


1850. 


of  tha  Commiwrioner,  in  the  form 
eontained  in  schedule  Ac  to  this 
Act  annexed,  setting  forth  the 
filing  of  the  petition,  the  reso- 
lution or  agreement  of  the  cre- 
ditors, and  that  the  said  resolu- 
tion or  agreement  has  been  fully 
curied  into  effect ;  and  such  cer- 
tificate shall  thenceforth  operate 
to  all  intents  and  purposes  as 
My  IS  if  the  same  were  a  certi- 
ficite  of  conformity  under  a  bank- 
niptcy,  except  only  that  any  debt 
which  shall  have  been  contracted 
^\\y  or  in  part  by  reason  of  any 
">Mncr  of  fraud   or   breach  of 
^'^  or  without  reasonable  pro- 


bability at  the  time  of  contract, 
of  being  able  to  pay  the  same ; 
or  by  reason  of  any  judgment  in 
in  any  prosecution  for  breach  of 
the  revenue  laws ;  or  in  any  action 
for  breach  of  promise  of  mar- 
riage, seduction,  criminal  conver- 
sation, libel,  slander,  assault,  bat- 
tery, malicious  arrest,  malicious 
trespass,  maliciously  suing  out  a 
fiat  in  bankruptcy,  or  maliciously 
filing  or  prosecuting  a  petition 
for  adjudication  of  bankruptcy, 
shall  not  be  barred  by  such  cer- 
tificate." 

(a)  11  M.  AW.  845. 
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IS60^  ment  be  inserted,  the  holder  is  not  deprived  of  his  right 
to  sua  The  12  &  13  Yict.  c.  106,  does  not  prohibit  the 
holder  of  a  bill  of  exchange  from  indorsing  it  after  notice 
of  a  petition;  and  if  this  protection  affords  any  defence 
as  against  the  present  plaintiff,  it  should  have  been  plead- 
ed: Denne  v.  Knott{a), 

Martin,  in  support  of  the  rule. — It  is  conceded,  that  the 
certificate  of  protection,  if  a  defence  to  the  action,  ought 
to  have  been  pleaded;  but  it  is  evident,  from  the  216th 
section,  that  it  is  a  protection  from  arrest  only.  The  in- 
tention of  the  legislature  was,  that  the  holder  of  a  nego- 
tiable security  should  not  indorse  it  over  after  notice  of 
the  petition.  The  12  &  13  Vict.  c.  106,  must  be  construed 
in  analogy  with  the  1  &  2  Vict.  c.  110.  The  property 
of  the  defendant  having  vested  in  the  official  assignee, 
and  the  defendant  having  given  such  notice  as  was  in  his 
power,  he  is  entitled  to  protection  from  arrest  at  the  suit  of 
all  persons  being  creditors  at  the  date  of  the  petition. 
Reeves  v.  Lambert  is  an  authority  to  shew  that  it  is  suffi- 
cient for  an  insolvent  debtor  to  insert  in  his  schedule  the 
best  description  he  can  give  of  the  persons  to  whom  he 
is  indebted.  Unless  the  same  construction  be  put  upon 
the  "  arrangement  clauses"  in  the  12  &  13  Vict  c.  106,  no 
effect  can  be  given  to  them  as  regards  negotiable  securi- 
ties. The  intention  of  the  legislature  is  apparent  from  the 
enactments,  that  the  proof  of  debts  shall  be,  in  aU  re- 
spects, as  proofs  in  bankruptcy:  sect  215;  and  that  the 
final  certificate  shall  operate  as  if  it  were  a  certificate  of 
conformity  under  a  bankruptcy :  sect  221 .  [He  then  com- 
mented on  the  affidavits,  and  argued  that  the  action  was 
in  fact  brought  by  Lawrance  in  the  name  of  Levy.] 

Pollock,  C.  B. — The  rule  ought  to  be  discharged.     The 

{a)  7  M.  &  W.  143. 
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ground  of  the  application  is,  that  the  defendant  is  within  ^1850. 
tbe  protection  of  the  12  &  13  Vict.  c.  106,  and  is  therefore 
entitled  to  be  free  from  this  arrest,  it  being  at  the  suit  of 
a  creditor  who  has  had  the  notices  prescribed  by  that  sta- 
tute. There  can  be  no  doubt  that,  taken  in  their  literal 
sense,  the  plaintiff  does  not  come  within  the  words  of  that 
section;  for  it  is  not  suggested  that  he  had  any  notice 
whateyer.  We  are  bound  to  give  a  reasonable  effect  to  aU 
that  appears  to  us  to  have  been  the  meaning  of  the  legis- 
lature, and  to  disclaim  any  notion  that  we  are  to  find 
&alt  with  the  statute,  and  avoid  what  seems  to  us  its  ge- 
nuine operation,  because  certain  difficulties  may  occur. 
I(  indeed,  it  had  been  satisfactorily  made  out  that  Law- 
rance  had  transferred  this  bill  to  Levy,  with  express  notice 
that  it  was  no  longer  of  any  use  to  Lawrance,  inasmuch  as 
he  had  received  notice  of  the  acceptor's  intention  to  take 
the  benefit  of  the  statute,  I  own  that  I  should  have  been 
disposed  to  hold  the  case  within  the  Act,  and  to  discharge 
the  defendant  out  of  custody,  though  I  am  not  sure  that  I 
sliould  have  had  the  entire  concurrence  of  the  rest  of  the 
Court  But  that  point  does  not  arise ;  because,  although 
there  is  much  in  the  way  in  which  the  application  is  met, 
which  gives  rise  to  suspicion  that  the  plaintiff  has  some- 
thing to  conceal,  seeing  that  he  is  unable  to  state  dis- 
tinctly the  day  on  which  he  got  the  bill,  it  being  import- 
ant for  him  to  shew  that  he  got  it  before  the  defendant's  ap- 
plication to  the  Court,  there  is,  nevertheless,  some  ground 
for  argument  that  he  got  it  before  the  24th  of  November, 
on  which  day  the  defendant  presented  his  petition.  The 
passage  in  the  plaintiff's  affidavit  which  made  some  im- 
pression on  me  was  that  in  which  he  states  that  the  de- 
fendant was  well  acquainted  with  the  fact  that  the  plain- 
tiff was  the  holder  of  the  bill  in  question,  and  that  it  was 
a  trick  in  not  giving  him  notice,  so  that  he  should  not  op- 
pose him.  Coupling  that  statement  with  other  matters, 
^here  is  so  much  doubt  about  that  part  of  the  case,  that  I 
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I860.  cannot  come  to  any  satisfactory  conclusion  that  Levy  is 
really  a  mere  representative  of  Lawrance,  and  that  the 
action  is  brought  for  the  benefit  of  Lawrance.  It  would 
be  in  vain  to  refer  that  inquiry  to  the  Master,  since  he 
has  not  any  peculiar  means  of  getting  at  the  facts,  and  the 
parties  would  soon  incur  more  expense  than  the  amount 
of  the  bilL  We  must  therefore  decide  this  question  on 
the  words  of  the  statute,  and  the  facts  which  the  affidavits 
disclose;  and,  taking  all  the  affidavits  together,  it  is  not 
made  out  that  this  arrest  was  at  the  suit  of  a  person  who 
was  a  creditor  of  the  defendant  at  the  date  of  his  peti- 
tion, and  who  had  the  several  notices  required  by  the  sta- 
tute to  be  given  to  such  creditors.  Consequently,  the 
foundation  of  the  application  fails,  and  the  rule  must  be 
discharged. 

RoLFE,  B. — I  am  of  the  same  opinion.  Now  that  the 
matter  has  been  fully  considered,  I  confess  I  do  not  see 
why  it  may  not  have  been  the  deliberate  intention  of  the 
legislature,  that  a  trader  who  petitions  under  these  ar- 
rangement clauses  should  only  be  entitled  to  the  same 
protection  from  arrest  as  in  bankruptcy.  There  is  no  in- 
justice done;  when  the  proper  time  comes,  he  may  obtain 
his  certificate,  and  so  get  his  discharge.  But  on  that 
point  it  is  not  necessary  to  give  an  opinion.  The  late 
Bankrupt  Act,  adopting  the  powers  of  **  arrangements  "  of 
previous  Acts,  provides  that,  instead  of  going  through  the 
expense  of  a  fiat  in  bankruptcy,  a  trader  may  make  an 
arrangement  with  his  creditors,  to  a  certain  extent  private, 
but  which  is  to  have  the  effect  of  a  legal  discharge,  with 
the  consent  of  a  proportion  of  the  creditors.  The  present 
defendant,  wishing  to  avail  himself  of  that  branch  of  the 
Bankrupt  Act,  on  the  24th  of  November  presented  a  pe- 
tition in  the  mode  there  pointed  out,  and  verified  by  affi- 
davit as  the  Act  requires,  stating  the  amount  of  his 
property  and  debts.     Then  the  Act  goes  on  to  direct  that 
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the  petitioner  shall  make  out  a  list  of  his  creditors,  and         ig^^ 
give  them  notice  a  certain  time  before  entering  into  the 
airangement.  Amongst  other  creditors,  the  defendant  gave 
notice  to  a  person  to  whom  he  knew,  or  at  least  suppos- 
ed, himself  indebted  in  respect  of  the  bill  of  exchange 
in  question,  that  is,  Lawrance,  whom  he   thought  the 
holder  of  the  bill.     Then  the  Act  goes  on  to  say  that  two 
meetings  of  creditors  shall  take  place,  at  the  second  of 
which  fresh  creditors  may  come  in  and  prove  their  debts ; 
then  the  proposed  arrangement  is  reduced  into  form,  and 
without  further  proceedings  may  or  may  not  be  adopted, 
md,  if  finally  adopted,  has  the  effect  of  a  certificate  of 
confonnity  in  bankruptcy.     But  in  the  meantime,  to  ex- 
onerate the  person  of  the  debtor,  it  is  provided,  that  if 
three-fifUis  in  number  and  value  of  the  creditors  agree  to 
accept  the  proposal,  such  resolution  or  agreement  (subject 
to  confirmation)  shall  be  binding,  as  well  against  the 
petitioning  trader  as  against  all  persons  who  were  credit- 
on  at  the  date  of  his  petition,  and  who  had  notice  of  the 
several  sittings  of  the  Court;  and  a  certificate  is  to  be 
given  to  the  trader  which  shall  protect  him  from  arrest 
"at  the  suit  of  any  person  being  a  creditor  at  the  date  of 
his  petition,  and  having  had  such  several  notice  or  notices 
as  aforesaid.'^    The  object  of  the  present  application  is  to 
discharge  the  defendant  out  of  custody  on  the  ground  that 
he  has  obtained  such  protection;  and  in   order  to  see 
whether  he  is  entitled  to  be  discharged,  the  sole  point  of 
itiquiry  is,  whether  the  party  who  holds  him  in  custody 
▼M  a  creditor  at  the  date  of  the  petition,  who  had  received 
snch  notices.     Now  the  person  who  holds  him  in  custody 
is  Levy  the  plaintiff,  and  it  is  not  pretended  that  any 
notice  was  given  to  Levy.    The  only  contention  was,  whether 
the  notice  to  Lawrance  was  notice  to  Levy.     That  might 
he  80  if  Lawrance  and  Levy  were  colluding  together  to 
deceive  the  Court ;  but  that  is  not  made  out     When  the 
rule  was  moved  for,  the  point  which  pressed  on  my  mind 
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1850.  was  this:  that  either  Levy  was  the  holder  of  the  bill  at 
the  date  of  the  petition,  or  if  not,  that  he  had  become  the 
holder  by  subsequent  indorsement.  But  in  neither  case 
is  the  defendant  entitled  to  be  discharged.  If  Levy  waa 
the  holder  when  notice  was  given  to  Lawrance^  ca£t 
quaestio,  and  if  Lawrance  was  the  holder  at  the  time  of 
notice,  and  the  bill  was  afterwards  indorsed  to  Levy,  the 
case  does  not  come  within  the  Act;  therefore,  as  against 
Levy,  there  is  no  ground  for  the  application.  Reeves  v. 
Lambert  has  no  bearing  on  the  present  case.  The  Insol- 
vent Debtors  Act,  1  Geo.  4,  c.  110,  s.  6,  provided  that 
the  insolvent  should  make  out  a  schedule  of  his  debts, 
and  of  all  persons  whom  he  had  reasonable  ground  for 
supposing  had  claims  upon  him.  When  he  had  done  that 
he  was  discharged,  not  against  those  persons  only  whom 
he  supposed  to  be  creditors,  but  against  all  persons;  and 
the  question  there  was,  whether  the  acceptor  of  a  bill  of 
exchange,  which  had  been  indorsed  over,  having  inserted 
the  name  of  the  drawer  in  his  schedule  as  his  creditor  for 
the  amount  of  the  bill,  had  not  done  all  that  the  6th  sec- 
tion of  that  statute  required  him  to  do;  and  the  Court 
held  that  he  had;  and  then  the  16th  section  discharg- 
ed him  as  against  all  the  world.  The  question  there- 
fore comes  to  the  point  from  which  I  started,  namely, 
whether  Levy  was  a  creditor  at  the  date  of  the  petition, 
and  had  such  notices  as  the  Act  requires;  and  that  is 
not  made  out:  consequently,  the  rule  ought  to  be  dis- 
charged. 

Platt,  B. — I  am  also  of  opinion  that  the  rule  ought  to 
be  discharged.  It  is  perfectly  plain,  that,  imder  the  216th 
section,  the  persons  who  resolve  and  agree  to  accept  the 
proposal  of  the  petitioner  are  those  creditors  who  exist  in 
that  character,  and  have  received  the  required  notices. 
Then  the  section  provides,  that  ^'  such  petitioner  shaU  be 
free  from  arrest  at  the  suit  of  any  person  being  a  creditor 
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it  the  date  of  his  petition,  and  having  had  such  several  1850. 
notice  or  notices  as  aforesaid/'  and  that  shews  that  the 
protection  is  to  be  co-extensive  with  the  obligation  on  the 
cnditor  to  be  bound  by  the  resolution  and  agreement 
Thai  view  is  fortified  by  the  221st  section,  which  enables 
the  Court  to  give  the  petitioner  a  certificate  '^  so  soon  as 
Ae  said  resotuiion  and  agreement  shall  have  been  carried 
into  effect"  Consequently,  if  the  plaintiff  was  not  a 
creditor  at  the  time  the  petition  was  presented,  the  statute 
does  not  apply :  if  he  was  a  creditor,  he  ought  to  have  had 
notice.  Even  if  the  action  were  brought  in  the  name  of 
Levy,  for  the  benefit  of  Lawrance,  it  might  be  a  question 
whether  the  defendant  would  be  entitled  to  be  discharged; 
it  is  not  necessary  to  decide  that  point. 

Rule  discharged. 


T 


Mais  v.  M'Namaba.  Aiml20. 

ROVER  for  bales  of  flax. — Plea,  that  the  plaintiff,  AJiid|?»'sorder 
after  the  conversion,  had  petitioned  the  Court  for  Relief  peai  piaLtiff,  in 
of  Insolvent  Debtors ;  and  that,  by  an  order  of  the  said  j^^J^y  , 
Court,  all  his  estate  and  effects  were  vested  in  the  pro-  nominal  plain- 

...  .  .        .  tiff,  who  If  in- 

Tiflional  assignee  of  the  said  Court.      Replication,  that  soiyent,tomake 

the  plaintiff  never  had  any  property  or  interest  or  right  gi|,ie  for^de- 

or  title  to  the  said  goods,  except  as  trustee  for  one  Jabez  ^n<^»**?  «**• 

Millard;  and  that  he  has  commenced  and  is  prosecuting  wrong, and 

this  action  as  a  trustee,  for  and  for  the  use  and  benefit  mended;  as  the 

of  the  said  Jabez  Millard,  and  not  for  his  the  plaintiff's  ^^]^!'' 

own  use  and  benefit      Thereupon  an   application  was  *i*^*^  ^^l**^^ 

nuide  by  summons  to  Alderson,  B.,  at  Chambers,  for  an  to  the  latiBfiM- 

order  that  the  plaintiff  should  give  security  to  the  de-  M^ter. 
fendant  for  his  costs  in  this  action;   and  the  learned 
J^dge,  after  hearing  the  attornies,  indorsed  the  summons 
thu«:  "  Order. — ^Let  the  party  really  claiming  make  him- 
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1850.  self  responsible  for  the  costs."  The  defendant's  attor- 
ney then  obtained  a  summons  for  amending  the  last- 
mentioned  indorsement,  by  striking  out  all  of  it  except 
the  word  "  Order."  At  the  hearing  of  this  second  sum- 
mons, Aldersofiy  B.,  refused  to  vary  his  indorsement,  except 
by  adding  to  it  the  words  "  by  becoming  the  security  him- 
self; "  but  he  gave  leave  to  the  defendant  to  apply  to  the 
Court    Whereupon 

Keane  obtained  a  rule  calling  on  the  plaintiff  to  shew 
cause  why  the  order  of  A  IdersoUy  B.,  should  not  be  amended 
by  striking  out  the  words  "  Let  the  party  really  claiming 
make  himself  responsible  for  the  costs."  He  cited  Yovde 
V.  Youde  (a).     Against  this  rule 

Cowling  shewed  cause. — The  order  of  the  learned  Judge 
places  the  defendant  in  the  same  position  in  which  he  would 
have  been  if  the  real  plaintiff  had  sued.  In  that  case  there 
would  have  been,  in  the  event  of  failure,  a  remedy  against 
the  real  plaintiff,  but  he  could  not  have  been  made  to  give 
security  for  costs.  \PoUocky  C.  B. — Do  you  say  that  a 
pauper  has  a  right  to  sue  in  the  name  of  another  person, 
and  then  insist  that  his  own  security  for  the  payment  of 
the  costs  shall  be  sufficient?]  The  defendants  are  defend- 
ing for  other  persons.  \PoUock,  C.  B. — That  is  quite  im- 
material] The  cases  of  Wray  v.  Brown  (6),  and  PerkiM 
V.  Adcock  (c),  are  an  answer  to  this  application.  In 
Chitty's  Archbold,  p.  1233,  it  is  said,  that  when  another 
person  is  in  fact  proceeding  with  an  action  in  the  name 
of  the  party  on  the  record,  and  this  party  is  in  a  state  of 
pauperism  and  insolvency,  the  Court  will,  by  staying  the 
proceedings,  compel  him  for  whose  benefit  the  action  is 
proceeding  to  come  in  and  give  security.  [Rolfey  R — ^Does 
it  add,  by  giving  security  himself?]  That  is  the  meaning. 
[PoUock,  C.  B. — I  differ  from  you  entirely;  the  meaning 

(a)  2A.&  E.  311.  (b)  6  Bing.  N.  0.  271.        (c)  14  M.  ^  W.  80a 
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is,  that  he  shall  come  in  and  give  security  to  the  satisfac-  i860. 
tion  of  the  Master.]  The  case  of  EUiot  v.  Rendrick  (a) 
ms  one  in  which  the  giving  any  security  whatever  was 
resisted  [PoUodc,  C.  R— The  case  of  Perkins  v.  Adcock 
gorems  this.]  That  case  does  not  decide  that  a  Judge 
mj  not,  if  he  shall  so  think  fit,  limit  the  security  to  that 
of  the  real  plaintiff.  [PoKocifc,  C.  B. — I  think  it  does. 
Piatt,  R — It  shews  that  this  defendant  is  entitled  to  se- 
curity according  to  the  course  of  the  Court 

Keane  appeared  to  support  the  rule,  but  was  not  called 

upon. 

Pee  Cubiax. — ^The  rule  must  be  absolute. 

Rule  absolute. 

(a)  12  A.  ii  E.  597. 


D 


Kate  v.  Brett  and  Another. 


Jf(^8. 


EBT  for  goods  sold  and  delivered. — Plea,  payment  in  OoocU  were 
satisfaction.   At  the  trial,  before  Pa^^^on,  J.,  at  the  York-  p^n2ffiii  the 

Aire  Summer  Assizes,  1849,  it  appeared  that  the  action  warehoiueof  E. 

'  '        ^^  k  Co.,  at  Hud- 

was  brought  to  recover  94/.  3*.  for  goods  sold  by  the  dertfield,  for 

I^tiff  to  the  defendants,  under  the  following  circum-  fendant,  who^ 
stances:— W.   Kaye,  the  plaintiff's  son,  carried   on   the  "c^f^u^iiS' 
Insiness  of  a  woollen  cloth  merchant  at   Huddersfield  *  pared  of  the 

goods,  and  re- 

imtil  the  month  of  October,  1847,  when  he  compounded  mitted  the  price 
with  his  creditors.  On  the  30th  of  October,  1847,  the  Thedrfendanti 
^tiff,  who  had  made  advances  to  W.  Kaye  upon  the  i»a^g*ftf-  ^ 

'  ^  .  wardaptirchaicd 

•curity  of  a  warrant  of  attorney,  issued  execution  thereon,  wme  more  of 
and  took  possession  of  W.  Kaye's  stock  in  trade,  &c.  in  ceived  a  letter 

from  T.,  the 
^  derk  of  E.  ft 

y^adnang  an  mroice  and  purporting  to  be  written  by  E.  ft  Co.,  by  the  procnration  of  the 
^p^  ittfmg  diat  they  were  authoriBed  by  the  plaintiff  to  receive  payment  for  him,  and  requetting 
^^^cfiaidant  to  remit  the  money  to  them.  The  defendant  accordingly  remitted  the  amount  bj 
^^indoeed  in  a  letter  addressed  to  E.  ft.  Co.,  and  which  was  delivered  at  their  countinff-house; 
J*|T'iitteEeepted  the  letter,  and  appropriated  the  money  to  his  own  use.  T.  had  anthonty  from 
<"*  plaintiff  to  reeeire  money  paid  over  the  counter  for  goods  sold  in  the  warehouse,  but  in  no  other 
^'•^Bdd,  that  the  receipt  by  T.  was  no  payment  to  the  plaintiff. 

^OL  V.  T  BXCH. 
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}^'^  his  warehouse.  Shortly  afterwards,  the  plaintiff  let  the 
warehouse  to  Eamshaw,  Hinchliffe,  and  Co.,  and  ar- 
ranged with  their  salesman  to  sell  his  goods.  One  HI 
Tozer,  who  had  been  in  the  employ  of  the  plaintiff's  son 
as  a  book-keeper,  remained  in  the  warehouse  as  book- 
keeper to  Eamshaw  &  Co.  The  plaintiff,  who  was  a 
builder,  very  seldom  came  to  the  warehouse;  but  a  book 
was  kept  by  Tozer,  in  which  he  entered  the  sale  of  the 
plaintiff's  goods;  he  also  made  out  invoices,  and  was  ac- 
customed to  receive* money  paid  over  the  counter  for  goods 
sold  in  the  warehouse.  The  defendants  carried  on  busi- 
ness as  woollen  warehousemen  in  London;  and  in  De- 
cember, 1848,  H.  Brett,  one  of  the  defendants,  being  at 
Huddersfield,  called  at  the  warehouse  of  Eamshaw  &  Ca, 
and  purchased  some  of  the  plaintiff's  goods,  to  the  amount 
of  30t  78,  3d.  On  the  Ist  of  February,  1849,  the  defend- 
ants received  the  following  letter,  containing  a  statement 
in  reference  to  these  goods: — 

"  Gentlemen, — I  beg  to  hand  the  above  small  account, 
which  I  trust  you  will  find  correct.  A  cheque  for  amount 
in  course  will  oblige,  gentlemen,  your  most  obedient 
servant,  Joseph  Eate,  pro.  H.  Tozeb. 

"  P.S. — ^Please  address,  care  of  Earnshaw,  Hinchliffe  & 
Co.'' 

The  amount  was  accordingly  remitted  by  letter  addressed 
to  the  plaintiff,  and  inclosing  a  cheque  having  a  blank  for 
the  name  of  the  person  to  whom  it  was  payable.  The  re- 
ceipt of  the  cheque  was  acknowledged  by  a  letter,  of  which 
the  following  is  a  copy,  the  initials  "  H.  T."  being  those  of 
Tozer : — 

"  Huddersfield,  10th  Febraary,  1849. 

"Gentlemen,— I  beg  to  acknowledge  the  receipt  of 
cheque,  value  292. 12^.,  for  which  am  obliged. — Gentlemen, 
your  most  obedient  servant.    Pro.  Joseph  Eatb,  H.  T." 
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In  the  month  of  February  H.  Brett  again  called  at  the  ^Q^- 
warehouse  of  Eamshaw  &  Co.,  and  purchased  goods  be* 
longing  to  the  plaintiff,  to  the  amount  of  9U.  Ss,  On  the 
22nd  of  February  the  defendants  received  an  invoice  of 
the  last-mentioned  goods,  and  a  letter,  of  which  the  fol- 
lowing is  a  copy: — 

"  Gentlemen, — ^The  goods  herewith  are  forwarded  this 
morning,  and  trust  will  open  to  your  satisfaction.  Your 
farther  favours  will  oblige,  gentlemen,  your  most  obedient 
Krrant,  Pro.  Joseph  Eaye,  H.  Tozbb." 

On  the  16th  of  March,  1849,  the  defendants  received 
a  statement  and  letter,  of  which  the  following  is  a  copy : — 

"  Gentlemen, — ^Mr.  Eaye  wishes  us  to  say,  that  he  should 
Mthave  written  for  payment,  but  that  he  understood 
from  Mr.  Atkinson  that  he  could  have  the  money  whenever 
he  applied  for  it;  and  as  he  is  now  much  pressed  for  some 
large  payments,  he  would  allow  you  an  extra  discount, 
say  3  per  cent  instead  of  2^,  if  you  would  be  kind  enough 
to  8end  us  a  cheque  for  him.  We  are,  gentlemen,  your 
moet  obedient  servants, 

"Pro.  Eaekshaw,  Hinchliffe  &  Co.,  H.  Tozeb." 

The  defendants  wrote  in  reply  a  letter  addressed  to 
Ettnshaw,  Hinchliffe  &  Co.,  offering  to  pay  the  sum  due 
te  the  plaintiff  on  being  allowed  an  additional  2^,  say  5 
po  cent  on  the  amount  of  the  statement;  and  at  the 
hottom  of  that  letter  was  the  following  memorandum  in 
the  handwriting  of  the  defendants'  clerk: — "Goods,  942.  3&; 
daims,  7&  GdL;  6  per  cent,  4Z.  Ife.— 5t  Is.  6d.    891  Is.  6d." 

The  defendants;  received  in  answer  the  following  letter: 

"  Huddersfield,  16th  March,  1849. 
^Cfenilemen, — In  reply  to  your  favour  of  the  15th  inst., 
It.  Kaye  desires  us  to  say,  that  he  thinks  you  are  very 

T  2 
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1850.  hard  upon  him;  but,  as  stated  in  our  last,  he  is  in  want  of 
the  money.  You  will  therefore  please  to  hand  us  a  cheque 
per  return  of  post.  We  cannot  say  anything  about  the 
returns  until  we  see  Mr.  B.  We  are,  gentlemen,  your 
most  obedient  servants, 

"  Pro.  Earnshaw,  Hinchliffe  &  Co.,  H.  Tozer." 

On  the  17th  of  March,  the  defendants  remitted  a  cheque 
for  892.  !«.,  in  a  letter  addressed  to  Messrs.  Earnshaw, 
Hinchliffe  &  Co.,  Huddersfield,  and  which  was  delivered 
at  their  counting-house.  This  letter  was  intercepted  by 
Tozer,  who  took  the  cheque  to  a  bank  in  Huddersfield, 
and  having  obtained  cash  for  it  absconded.  The  learned 
Judge  told  the  jury,  that  the  only  question  was,  whether 
the  payment  to  Tozer  was  payment  to  the  plaintiff,  and 
that  depended  upon  whether  Tozer  was  authorised  to 
receive  payment  in  cheques,  and  if  so,  they  should  find 
for  the  defendants.  A  verdict  having  been  found  for  the 
defendants,  in  last  Michaelmas  Term  a  rule  nisi  was 
obtained  to  set  aside  the  verdict,  and  for  a  new  trial,  on 
the  ground  of  misdirection,  against  which 

Cleouby  shewed  cause  in  the  following  Hilary  Vacation 
(February  8).  This  case  falls  within  the  principle  laid 
down  in  Story  on  Agency,  s.  127,  note  2,  viz.,  that  "the 
principal  is  bound  by  all  acts  of  his  agent  within  the 
scope  of  the  authority  which  he  holds  him  out  to  the 
world  to  possess,  although  he  may  have  given  him  more 
limited  private  instructions  unknown  to  the  persons  deal- 
ing with  him."  That  doctrine  is  founded  on  the  public 
policy  of  preventing  frauds  on  innocent  persons,  and  the 
encouragement  of  confidence  in  dealings  with  agents.  In 
this  case,  if  the  cheque  had  been  sent  to  Tozer,  that  would 
have  been  a  valid  payment;  so  that  the  money  has  in 
fact  come  to  the  hands  of  a  person  authorised  to  give  a 
discharge;  and  it  is  immaterial  in  what  way  he  got  pos- 
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session  of  it  [Parke^  B. — If  a  shopman  is  accustomed  to  1850. 
receive  money  over  the  counter,  payment  to  him  binds  the 
principal,  for  there  is  a  representation  to  all  the  world 
that  the  agent  is  authorised  to  receive  money  in  the  shop; 
but  that  does  not  import  an  authority  to  receive  money  in 
any  other  way.  Alderson,  B. — If  the  plaintiff  had  directed 
the  defendants  to  pay  the  money  to  a  banker,  and  the 
defendants  had  done  so,  that  would  have  been  a  good 
payment;  but  here  the  plaintiff  gave  no  direction  that  the 
money  should  be  paid  to  Eamshaw  &  Co.  on  his  account.] 
The  defendants  paid  the  money  in  the  ordinary  course  of 
business,  and  Tozer,  as  the  agent  of  Eamshaw  &  Co.,  was 
iras  as  much  authorised  to  receive  it,  as  if  the  defendants 
had  gone  to  the  warehouse  and  paid  him.  [Parke,  B. — 
It  is  as  if  the  money  had  been  sent  by  a  messenger  to 
Eamshaw  &  Co.,  and  Tozer  had  robbed  the  messenger.] 
If  the  defendants  had  gone  to  the  warehouse  and  asked 
for  Tozer  in  order  to  pay  him,  and  a  person  had  come  for- 
iraid  and  represented  himself  as  Tozer,  payment  to  such 
person  would  have  been  good :  Barrett  v.  Deere  (a).  There 
vas  DO  negligence  on  the  part  of  the  defendants,  for  it  is 
the  universal  practice  of  men  in  business  to  trust  to  let- 
ters irritten  by  clerks. 

Watson  and  Hugh  HiU,  in  support  of  the  rule. — ^This 
vas  a  payment,  in  fact,  to  Eamshaw  &  Co.  on  behalf  of 
the  plaintiff.  The  defendants  could  not  sue  Tozer  for  this 
iBoney  as  received  to  their  use,  because  he  was  only  the 
igent  of  Eamshaw  &  Co.  The  defendants  never  intended 
to  pay  Tozer,  and  he  is  in  the  same  situation  as  any  third 
person  who  might  have  stolen  the  letter.  The  circum- 
itance  of  his  letters  being  signed  "  per  procuration,"  was 
nfficient  notice  to  the  defendants,  and  imposed  upon 
them  the  duty  of  ascertaining  the  extent  of  Tozer's  au- 

i  (a)  Moo.  &  M.  200. 
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^850^  thority:  Attwood  v.  Munnings  (a),  Alexander  v.  McuJcenr 
zie  (6).  It  does  not  appear  from  the  correspondence  that 
there  was  any  implied  authority  to  Tozer  to  receive  the 
money;  but  the  defendants  treat  him  as  merely  represent- 
ing Earnshaw  &  Co. 

Cur.  adv.  vult 

Pabke,  B.,  now  said  (after  stating  the  facts) : — ^The  ques- 
tion is,  whether  on  these  facts  the  receipt  of  the  money  by 
Tozer  discharged  the  defendants.  We  are  clearly  of  opinion 
that  it  did  not  Earnshaw  &  Co.  were  not  authorised  to 
receive  the  money,  and  the  statement  of  Tozer  to  that 
effect,  in  the  name  of  Eaye,  was  false,  and  therefore  the 
remittance  of  the  money  to  and  the  receipt  at  the  count- 
ing house  of  Earnshaw  &  Co.  was  no  payment;  nor  did 
the  defendants  mean  to  pay  the  money  to  Tozer^  nor  was 
Tozer  authorised  to  receive  it  in  the  way  in  which  it  was 
remitted.  The  receipt,  therefore,  by  Tozer  was  not  a  good 
payment  by  the  defendants  to  Kaye.  If  a  shopman,  who 
is  authorised  to  receive  payment  over  the  counter  only, 
receives  money  elsewhere  than  in  the  shop,  that  payment 
is  not  good.  The  principal  might  be  willing  to  trust  the 
agent  to  receive  money  in  the  regular  course  of  business 
in  the  shop,  when  the  latter  was  under  his  own  eye,  or 
under  the  eyes  of  those  in  whom  he  had  confidence,  but 
he  might  not  wish  to  trust  the  agent  with  the  receipt  of 
money  elsewhere.  We  think  that  in  this  case  the  pay- 
ment was  not  good,  and  that  the  defendants  must  suffer 
from  the  fraud  of  Tozer;  and  consequently,  the  rule  will 

be  absolute. 

Rule  absolute. 

{a)  7  B.  <fe  C.  278.  (5)  6  C.  B.  766. 
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Bristow  V,  Sequbville.  i%  7. 


lUMPSIT  to  recover  back  200i  paid  by  the  plain-  A  witneu, 
tiff  to  the  defendant,  for  certain  shares  in  a  projected  Com-  ledge  of  the  Uir 
panj  for  working  mines  in  Westphalia^  called  "  The  Duis-  w^t^Tde. 
buig  Iron  Company."    The  declaration  set  out  an  agree-  ^*^*^^^^ 
mcnt,  whereby  the  piirchase-money  was  to  be  paid  by  three  di«i  it  at  aa 
instalments;  and  in  case  the  Company  should  not  be  final-  anot^^- 
ly  constituted  within  six  months,  or,  having  been   con-  Sttopro^^ 
sdtuted,  should  be  afterwards  abandoned,  the  purchase-  what  the  law  of 

,  that  foreigxL 

money  was  to  be  refunded,  and  the  plaintiff  to  deliver  up  country  is. 
ike  stamped  receipts  to  be  given  by  the  defendant,  on  pay-  which,*i^"the 
ment  of  the  instalments.    It  then  averred  the  payment  of  ^"^  If  ?*"«^ 

*    "^  country,  is  not 

the  instalments,  imd  giving  of  the  receipts,  and  that  the  admissible  in 

Company  was  not  finally  constituted  within  six  months;  want  of  a' stamps 

and  allied  as  a  breach,  that  the  defendant  refused  to  re-  ^'^^^t 

fund  the  porchase-monev.  ted  in  this  cooup 

The  defendant  pleaded   (inter  alia)   a  denial  of  the  by  the  foreign 

payment  of  the  purchase-money,  and  also  that  the  Com-  a  rtampr^den 

piny  was  finally  constituted  within  six  months. — Issues  ^?  «;»*»«* 

*    '  ^  Toid,  It  cannot 

thereon.  beenforcedhece. 

At  the  trial,  before  Alderson,  B.,  at  the  London  Sit-  prove  that  a  ce^ 
tings  in  the  present  term,  the  plaintiff  proposed  to  foj^rorkiM^^ 
I  pro?e  the  payment  of  the  purchase-money  by  certain  re-  °j^^  **** 
cdptg,  which  had  been  given  at  Cologne,  in  Prussia,  beenfinaiiycon- 
ttd  bore  no  stamp.  It  was  objected,  on  behalf  of  the  puintiff  proved 
irfendant,  that,  by  the  law  in  force  at  Cologne,  these  re-  ^J^^^^^ 
cript8  would  be  inadmissible  in  the  Courts  of  that  coun-  m  this  country, 

i_  #  lilt       thatnothing  had 

^)  for  want  of  a  stamp,  and  consequently  could  not  be  been  done  here 
Emitted  here.    The  learned  Judge  ruled,  that  the  onus  ^"^^^ 
'M  on  the  defendant  to  prove  that  by  the  foreign  law  the  ^^i^^  ^^ 
*^ipt8  required  a   stamp;  and  for  that  purpose,  a  Dr.  any  evidence  on 

i  defendant,  the 

jury  were  war- 
ranted in  finding  that  the  Company  never  was  finally  constitated. 
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1850.       Boch  was  called  as  a  witness,  who  stated  that  he  was  a 
^  '  ^     jurisconsult,  and  adviser  to  the  Prussian  consul  in  Eng- 
V.  land;  that  he  knew  the  Code  Napoleon,  which  was  pro- 

duced, was  in  force  at  Cologne;  and  that,  by  that  Code, 
these  receipts  would  be  inadmissible  in  the  foreign 
Courts,  because  unstamped;  that  he  had  studied  law  at 
the  University  of  Leipsic,  and  from  his  studies  there 
was  able  to  speak  as  to  the  Code  Napoleon  being  the 
law  of  Cologne.  The  learned  Judge  admitted  the  receipts 
in  evidence,  expressing  his  opinion,  that  the  foreign 
law  was  not  suflSciently  proved,  and  that,  even  if  proved, 
it  would  not  render  the  receipts  inadmissible  in  England. 
In  support  of  the  allegation,  that  the  Company  was  not 
finally  constituted,  the  plaintiff  called  a  person  who  acted 
as  solicitor  of  the  Company  in  this  country,  who  proved 
that  nothing  had  been  done  in  England  towards  its  final 
constitution.  No  evidence  in  answer  was  given  by  the 
defendant.  The  learned  Judge  left  it  to  the  jury  to  say 
whether,  in  the  absence  of  such  evidence,  they  were  satis- 
fied, from  the  evidence  on  the  part  of  the  plaintiff,  that 
the  Company  was  not  finally  constituted;  and  the  jury 
having  found  a  verdict  for  the  plaintiff, 

Scotland  now  moved  for  a  new  trial,  on  the  ground  of 
the  improper  reception  of  evidence,  and  also  of  misdirec- 
tion.— First,  the  witness  was  competent  to  prove  the  law 
of  Prussia,  for  he  had  studied  at  the  Leipsic  University, 
and  thus  had  the  means  of  obtaining  a  knowledge  of  it; 
and  whether  that  knowledge  was  acquired  by  study  or 
practice  is  only  a  ground  for  observation  on  the  value  of 
his  evidence.  [Piatt,  B. — According  to  that  argument,  a 
Dutchman,  who  had  studied  law  at  an  English  university, 
would  be  competent  to  give  evidence  of  the  law  of  Eng- 
land. Alder soriy  B. — If  a  man  who  has  studied  law  in 
Saxony,  and  never  practised  in  Prussia,  is  a  competent 
witness  to  prove  the  law  of  Prussia,  why  may  not  a  French- 
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man,  who   has    read  books   relating   to  Chinese    law,        i860. 
poTe  what  the  law  of  China  is?]     In  Baron  De  Bode' 8      ^   ^ 
em{a)  the  testimony  of  a  French  advocate,  practising  in  «• 

Strasburg,  was  admitted  to  prove  the  law  of  Alsace,  al- 
thon^  he  had  acquired  his  knowledge  by  legal  study. 
[Alderson^  B. — Would  a  person  who  had  never  been  in 
England,  but  had  studied  the  law  of  England  at  a  foreign 
nniversityy  be  competent  to  prove  what  the  law  of  Eng- 
land is?]      E[is  evidence  would  be  admissible,  although 
it  might  be  of  little  value.     [Pollock,  C.  B. — In  a  case  de- 
pending on  medicid  testimony,  would  the  evidence  of  a 
person  be  admissible  who  had  studied  medicine  at  one  of 
the  universities,  but  had  never  practised  it?]     If  the 
fldence  had  been,  the  avowed  object  of  his  study,  his  testi- 
mxmj  would  be  admissible,  and  that  is  analogous  to  this 
case;  for  here  the  witness  had  expressly  studied  the  law  of 
Phissia  at  the  University  of  Leipsic.     [Rol/ey  B. — If  you 
are  correct,  it  would  be  sufficient  to  call  any  person  as  a 
witness  who  had  studied  the  law  of  Prussia  at  the  Uni- 
versity of  Oxford.]     According  to  the  case  of  Vander- 
doncki  v.  TlhMusaonQi)^  any  person  conversant  with  foreign 
law,  though  not  a  professor  of  it,  or  connected  with  the 
profession,  is  a  competent  witness  to  prove  it 

Secondly,  assuming  that  the  foreign   law  was  suffi- 
ciently proved,  the  receipts  were  not  admissible  in  evi- 
dence.    By  the  comity  of  nations,  the  Courts  of  this  coun- 
try notice  the  revenue  laws  of  foreign  states.     In  Alvea  v. 
Hod^^on (c),  it  was  held,  that  a  promissory  note  not  stamped 
as  required  by  the  law  of  Jamaica  was  not  receivable  in 
endence  here.    Lord  Kenyon  there  says,  ''  It  is  said  that 
we  cannot  take  notice  of  the  revenue  laws  of  a  foreign 
ecmntry;  but  I  think  we  must  resort  to  the  laws  of  the 
country  in  which  the  note  was  made,  and  unless  it  be  good 


(a)  8  Q.  B.  208.  {h)  19  L.  J.,  C.  P.,  12. 

(c)  7  T.  R.  241. 
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1850.        there,  it  is  not  obligatory  in  a  Court  of  law  here/'     [Pel- 
Bbistow      ^^'  ^'  ^' — '^^^t  decision  proceeded  on  this  ground,  that» 
^     ^'  if  it  be  not  a  contract  at  the  place  where  it  is  alleged  to 

be  made,  it  is  no  contract  at  alL  Alderson,  B. — It  is  very 
different,  whether  the  law  makes  a  stamp  necessary  to  the 
validity  of  an  instrument,  or  to  its  admissibility  in  evi- 
dence. An  unstamped  deed  is  a  valid  contract  here,  al- 
though it  cannot  be  given  in  evidence.  If,  by  the  law 
of  a  foreign  country,  a  document  is  only  inadmissible 
for  want  of  a  stamp,  it  is  a  valid  contract,  and  receiv- 
able in  evidence  in  another  country.  PoUook,  C  B. — 
James  v.  Ca(herwood{ci)  is  an  authority  in  point;  there 
the  defendant's  counsel  objected,  that  certain  receipts  for 
money  lent  in  France  were  inadmissible,  and  offered  to 
shew  that,  by  the  law  of  France,  such  receipts  required  a 
stamp;  but  Abbott^  C.  J.,  admitted  them;  andj  on  motion 
for  a  new  trial,  said,  "  This  point  is  too  plain  for  argu- 
ment It  has  been  settled,  or  at  least  considered  as  set- 
tled, ever  since  the  time  of  Lord  Hardwicke,  that,  in  a 
British  Court,  we  cannot  take  notice  of  the  revenue  laws 
of  a  foreign  state.  It  would  be  productive  of  prodigious 
inconvenience,  if,  in  every  case  in  which  an  instrument 
was  executed  in  a  foreign  country,  we  were  to  receive  in 
evidence  what  the  law  of  that  country  was,  in  order  to 
ascertain  whether  the  instrument  was  or  was  not  valid." 
Also,  in  Holmcm  v.  John8on{b),  Lord  Mansfield  says,  "  No 
country  ever  takes  notice  of  the  revenue  laws  of  another."] 
Thirdly,  The  onus  was  on  the  plaintiff  to  prove  that 
the  Company  was  not  finally  constituted;  and,  upon  the 
evidence,  the  jury  ought  to  have  been  directed  to  find  for 
the  defendant.  It  was  a  Company  to  be  put  in  operation 
abroad,  and  there  was  no  evidence  that  nothing  had  been 
done  towards  its  final  constitution  there 

Pollock,  C.  B. — There  ought  to  be  no  rule.     The  ques- 
(a)  3  D.  (fe  R.  190.  (b)  Cowp.  343. 
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tions  as  to  the  stamp,  and  the  evidence  of  the  foreign  law,        1850. 
haye  been  disposed  of  during  the  argument    With  respect      bmstow 
to  the  remaining  point,  I  think  the  learned  Judge  was  ** 

quite  right  in  leaving  it  to  the  jury,  and  they  were 
right  in  deciding  the  matter  in  the  negative.  It  is  said 
that  there  ought  to  have  been  some  distinct  evidence  that 
the  Company  was  not  finally  constituted  abroad;  but  it 
appears  to  me  sufficient  to  give  such  evidence  as  raises  a 
reasonable  doubt  as  to  the  fact  of  the  constitution  of  the 
Company;  and  the  plaintiff  having  given  evidence  prim& 
&cie  inconsistent  with  the  existence  of  the  Company,  and 
the  defendant  having  given  no  evidence  at  all,  the  jury 
were  well  warranted  in  finding  that  the  Company  was  not 
finally  constituted. 

RoLFB,  B. — The  marginal  note  of  Alves  v.  Hodgson  is 
perfectly  correct,  although  I  cannot  help  thinking  that 
there  must  be  some  mistake  in  the  report  of  the  case. 
The  marginal  note  is  in  these  terms :  "  The  plaintiff  can- 
not recover  upon  a  written  contract  made  in  Jamaica, 
which,  by  the  laws  of  that  island,  was  void  for  want  of  a 
stamp.''    I  agree  that  if  for  want  of  a  stamp  a  contract 
made  in  a  foreign  country  is  void,  it  cannot  be  enforced 
here.  But  if  that  case  meant  to  decide,  that  where  a  stamp 
IB  required  by  the  revenue  laws  of  a  foreign  state  before 
a  document  can  be  received  in  evidence  there,  it  is  inad- 
miflsible  in  this  country,  I  entirely  disagree.     If  that  were 
80,  it  would  be  impossible  to  get  out  of  this  dilemma,  that 
if  a  document  were  properly  stamped  according  to  the 
law  of  this  country,  it  could  not  be  given  in  evidence  here, 
l)^<!ftQ8e  it  was  improperly  stamped  according  to  the  law 
tf  a  foreign  country  where  it  was  given. 


AtDBBsoN,  B.,  and  Platt,  B.,  concurred. 


Rule  refused 
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1850, 


May  1. 

The  tranBferee 
ofabond^  tran*- 
ferred  to  him 
under  the  pro- 
yirions  of  the 
Companies 
Clames  Conso- 
lidation Act, 
(8  &  9  Vict 
c.  16,)  is  the 
party  in  whose 
name  an  action 
upon  the  bond 
must  be 
brought 


Verttte  V.  The  East  Anglian  Railways  Company. 

XJeBT  on  bond.  —  The  defendant  craved  oyer  of  the 
bond,  which  was  as  follows: — "  The  East  Anglian  Rail- 
ways Company.  Bond,  No.  68.  «£*1000.  By  virtue  of  the 
East  Anglian  Railways  Act,  1847,  We,  the  East  Anglian 
Railways  Company,  in  consideration  of  the  sum  of  10002. 
to  us  in  hand  paid  by  George  Vertue,  of  &c.,  do  bind  our- 
selves and  our  successors  unto  the  said  George  Vertue,  his 
executors,  administrators,  and  assigns,  in  the  penal  sum 
of  2000/.  The  condition  of  the  above  obligation  is  such, 
that,  if  the  said  Company  shall  pay  to  the  said  George 
Vertue,  his  executors,  administrators,  or  assigns,  on  the 
31st  of  December,  1850,  the  principal  sum  of  lOOOt,  toge- 
ther with  interest  for  the  same,  at  the  rate  of  5Z.  per  cent 
per  annum,  payable  half-yearly  on  the  30th  of  June  and 
31st  of  December,  then  the  above-written  obligation  is  to 
become  void,  otherwise  &c.  Given  under  our  common 
seal  &c.  Every  transfer  of  this  bond  must,  in  order  to  its 
validity,  be  produced  to  the  Secretary  of  the  Company, 
that  it  may  be  registered.  Note. — The  interest  on  this 
bond  will  be  paid  half-yearly  by  Messrs.  B.  &  Co.,  on  pro- 
duction of  the  interest  coupons,  and  no  interest  will  be 
paid  except  upon  production  of  such  coupons." 

The  defendants  pleaded,  secondly,  that,  after  the  passing 
of  the  said  Act,  and  after  it  came  into  operation,  and  before 
the  commencement  of  the  suit,  to  wit,  at  the  time  of  the 
making  of  the  said  supposed  writing  obligatory,  the  de- 
fendants, being  the  East  Anglian  Railways  Company  men- 
tioned in  and  incorporated  by  the  said  Act,  and  by  virtue  of 
its  powers,  borrowed  and  took  up  at  interest  of  the  plain- 
tiff a  certain  sum  of  money,  to  wit,  the  sum  of  lOOOZ.,  upon 
security  of  the  said  supposed  bond,  which  they  then  gave 
to  the  plaintiff,  sealed  with  their  common  seal,  and  sub- 
ject to  the  said  condition,  &c.;  and  further,  that,  afler  the 
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making  of  the  said  supposed  writing  obligatory,  and  within         18^. 
fourteen  days  after  the  date  thereof,  and  before  the  mak-       vimuk 
mg  of  the  transfer  hereinafter  mentioned,  to  wit,  on  &;c.,  *• 

East  Aroliax 

an  entry  and  memorial  of  the  said  bond,  specifying  the   Railways  Co. 
number  of  the  said  bond,  to  wit  &c.,  also  its  date,  to  wit 
4c.,  also  the  sura  of  money  secured  thereby,  to  wit  &c., 
also  the  names  of  the  parties  to  the  said  bond,  with  their 
proper  additions,  to  wit  &c.,  were  duly  and  in  pursuance 
of  the  said  Act  made  in  the  register  of  mortgages  and  bonds 
then,  to  wit,  on  fee.,  kept  by  W.  W.,  the  then  secretary  of 
the  defendants;  and  further,  that  afterwards,  and  before 
the  commencement  of  the  suit,  to  wit,  on  &c.,  the  plaintiff 
was  the  party  entitled  to  the  said  bond  and  to  the  said 
sum  of  money,  to  wit  &c.,  and  to  the  interest  so  secured 
thereby;  and  being  the  party  so  entitled,  he  the  plaintiff 
then  by  deed  sealed  with  his  seal,  and  which,  being  in  the 
possession  of  Sir  Charles  William  Taylor,  Bart.,  hereinafter 
mentioned,  the  proper  owner  thereof,  the  defendants  can- 
not produce  to  the  Court  here,  the  date  whereof  is  &c.; 
the  said  last-mentioned  deed  then   being  a  deed  duly 
stamped,  and  wherein  the  consideration  for  the  transfer 
thereby  made  was  truly  stated,  the  plaintiff,  by  virtue  and 
in  pursuance  of  the  provisions  of  the  said  Act,  transferred 
the  said  bond,  and  all  his  right  and  interest  in  and  to  the 
said  money  thereby  secured,  to  the  said  Sir  C.  W.  Taylor, 
Bart,  of  &C. ;  and  further,  that,  after  the  making  of  the 
said  last-mentioned  deed  and  of  the  said  transfer  thereby 
niade,  and  within  thirty  days  thereof,  and  before  the  com- 
mencement of  the  suit,  to  wit,  on  &;c.,  the  said  deed  and 
tftnsfer  were  duly  produced  to  the  said  W.  W.,  the  secretary 
of  the  defendants,  and  who,  as  such  secretary,  then,  to  wit, 
on  &C.,  acted  as  and  was  such  secretary,  and  who,  as  such 
secretary,  then,  to  wit,  on  &;c.,  kept  the  said  register  of 
mortgages  and  bonds;  and  the  said  W.  W.,  so  being  such 
secretary  as  aforesaid,  thereupon  forthwith,  and  before  the 
commencement  of  the  suit,  to  wit,  on  &c.,  and  according 
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1850.       to  the  provisions  of  the  said  Act,  caused  an  entry  and  m^ 
Virtue       morial  of  the  said  last-mentioned  deed  and  transfer  to  be 
^'  duly  made  in  the  said  register  of  mortgages  and  bonds,  in 

Eailwats  Ck>.  the  same  manner  in  all  respects  as  had  been  done  in  the 
case  of  the  said  bond,  (specifying  the  date,  amount,  &c.,  as 
before) ;  and  further,  that  the  said  transfer,  and  the  said 
entry  and  memorial  of  the  said  transfer,  &c.,  being  so 
made  as  aforesaid,  and  immediately  after  the  making  of 
the  said  last -mentioned  entry  and  memorial,  and  before 
the  commencement  of  the  suit,  to  wit,  on  &;c.,  the  plaintiff 
ceased  to  be  entitled  to  any  right  or  interest  in  respect  of 
the  said  supposed  writing  obligatory  in  the  declaration 
mentioned,  or  to  the  money  thereby  secured;  and  further, 
that  the  said  transfer,  and  that  the  said  entry  and  memo- 
rial thereof,  having  been  so  made  as  aforesaid,  thereupon 
and  immediately  after  the  making  thereof,  to  wit,  on  &c., 
the  said  transfer,  by  virtue  of  the  said  Act,  entitled  the 
said  Sir  C.  W.  Taylor,  Bart,  to  the  full  benefit  of  the  said 
bond  in  all  respects;  and  that  he  hath  been  and  still  is  so 
entitled  thereto,  &c. — Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  was 
bad,  and  that  action  was  correctly  brought  in  the  name  of 
the  plaintiff;  that  the  plea  did  not  state  that  the  plaintiff 
was  suing  in  his  own  right,  and  not  as  trustee  of  Sir  C.  W. 
Taylor;  that  it  did  not  shew  that  the  bond  was  one  which 
could  be  assigned  under  the  East  Anglian  Railways  Act 
and  the  8  &  9  Vict  a  16;  and  that  it  did  not  sufficiently 
allege  that  the  bond  was  duly  registered,  or  that  a  pro- 
per entry  was  made,  so  as  to  entitle  Sir  C.  W.  Taylor  to 
the  benefit  of  it,  or  that  he  had  ever  had  notice  of  the 
deed  of  transfer,  or  that  he  accepted  it. — Joinder  in  de- 
murrer. 

Prentice,  in  support  of  the  demurrer. — The  substantial 
question  for  the  opinion  of  the  Court  is,  whether  the  ac- 
tion is  properly  brought  by  the  plaintiff,  or  whether  it 
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ooglit  to'  haye  been  brought  by  the  alleged  assignee  of  the        1850. 
boni    The  Companies  Clauses  Consolidation  Act,  8  &  9      Vuitui" 
Vict  c  16,  is  incorporated  by  the  East  Anglian  Railways  «^^  ^• 
Act^  10  &  11  Vict  a  cclxxY,  s.  5,  and  by  the  28th  section  of  RiULWATs  Ga 
the  latter  Act  the  Company  are  authorised  to  borrow  mo- 
ney on  mortgage  or  bond.    By  tiie  41st  section  of  the  8  &  9 
Vict  c.  16,  '^  Every  mortgage  and  bond  for  securing  money 
borrowed  by  the  Company  shall  be  by  deed  under  the 
oommon  seal  of  the  Company,  duly  stamped,  and  wherein 
the  consideration  shall  be  truly  stated;  and  every  such 
mortgage  deed  or  bond  may  be  according  to  the  form  in 
ike  schedule  (C)  or  (D)  to  this  Act  annexed,  or  to  the 
like  effect.'^    And  by  the  46th  section:  ''Any  party  en- 
titled to  any  such  mortgage  or  bond  may  from  time  to 
time  tnuisfer  his  right  and  intereet  therein  to  any  other 
person;  and  every  such  transfer  shall  be  by  deed,  duly 
stamped,  wherein  the  consideration  shall  be  duly  stated; 
ind  eveiy  such  transfer  may  be  according  to  the  form  in 
the  schedule  (£)  to  this  Act  annexed,  or  to  the  like  effect."" 
B]r  the  47th  section  it  is  enacted,  that,  ''  Within  thirty 
dijs  after  the  date  of  every  such  transfer,  if  executed 
vithin  the  United  Kingdom,  or  otherwise  within  thirty 
dijs  after  the  arrival  thereof  in  the  United  Kingdom,  it 
shall  be  produced  to  the  secretary,  and  thereupon  the 
ncretaiy  shall  cause  an  entry  or  memorial  thereof  to  be 
made  in  the  same  manner  as  in  the  case  of  the  original 
mortgage;  and,  after  such  entry,  every  such  transfer  shall 
entitle  the  transferee  to  the  full  benefit  of  the  original 
iQortgage  or  bond  in  all  respects;   and  no  party  having 
^e  such  transfer  shall  have  power  to  make  void,  release, 
or  discharge  the  mortgage  or  bond  so  transferred,  or  any 
i&oney  thereby  secured,"  &;c.    The  defendant  will  contend 
^  after  the  transfer  of  the  bond,  not  only  the  trans- 
feror's right  and  interest  in  the  bond  is  transferred,  but 
^  the  right  of  bringing  an  action  upon  it.     At  common 
^%  the  right  of  action  is  not  assignable;  and  therefore. 
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1860.        unless  the  right  of  action  is  expressly  transferred  by  Act 
Vertxjb       ^^  Pariiament,  the  action  ought  to  be  brought  in  the  name 
f-  of  the  transferor.     In  Jeffery  v.  M^T(iggart{d)^  the  ques- 

Railways  Qo,  tion  turned  upon  the  words  of  the  29th  section  of  the  54 
Geo.  3,  c.  137,  (Scotch  Bankrupt  Act,)  by  which  the  Court 
is  to  ordain  the  bankrupt  to  execute  and  deliver  proper 
deeds  of  conveyance  or  assignment  of  his  whole  estate  and 
effects;  and  in  all  events,  whether  such  deed  be  executed 
or  not,  the  whole  estate  and  effects,  of  whatever  kind  and 
wherever  situate,  (in  so  far  as  may  be  consistent  with  the 
laws  of  other  countries,  when  the  effects  are  out  of  Scot- 
land,) shall  be  deemed  and  held  to  be  vested  in  the  trus- 
tees for  behoof  of  the  creditors;  and  the  Court  shall  declare 
every  right,  title,  and  interest  which  was  formerly  in  the 
bankrupt  to  be  now  in  the  trustee,  for  the  purposes  afore- 
said. The  words  of  that  section  are  extremely  strong;  and 
yet  the  Court  held,  that  the  trustee  under  that  Act  could 
not  sue  in  his  own  name  for  a  chose  in  action.  Lord  EUenr 
borough  there  said,  "  I  have  looked  into  the  statute  with 
great  anxiety,  because  this  is  a  question  of  considerable 
moment,  and  it  came  upon  me  at  the  time  by  surprise; 
but  I  cannot  find  any  words  conveying  to  the  plaintiff  a 
right  of  suit  The  utmost  extent  to  which  the  language 
of  the  Act  can  be  carried,  is  to  a  right  of  property.''  The 
authority  of  that  case  was  recognised  in  Sidaway  v. 
Hay(b),  [RolfCy  B. — There  is  this  distinction  to  be  ob- 
served between  this  case  and  the  one  you  rely  upon:  there 
the  property  is  only  once  assigned,  but  here  the  bond  may 
be  frequently  transferred].  The  right  to  sue  ought  to  be 
expressly  given.  This  is  done  in  several  Acta  Thu8» 
the  Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  63,  enacts,  that  the 
"  assignees  shall  have  like  remedy  to  recover  the  same  in 
their  own  names,  as  the  bankrupt  himself  might  have  had 
if  he  had  not  been  adjudged  bankrupt."    And  the  same  is 

(a)  6  M.  «fe  Sel.  126.  (J)  3  B.  &  C.  12. 
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the  case  in  the  4  Anne,  c.  16,  s.  20,  relating  to  bonds,  and        i860. 
the  11  Geo.  2,  c.  19,  which  relates  to  replevin  bonda — ^He       Vibtus 
also  relied  upon  the  objections  raised  by  the  special  grounds  g^^  AirauAir 
of  demurrer.  Bjlilwa  yb  Co. 

BnmwMj  conti^  was  stopped  by  the  Court. 

Pollock,  C.  R — I  am  of  opinion  that  the  defendants 

are  entitled  to  judgment  in  this  case.     Under  the  terms  of 

die  general  Act  of  Parliament,  the  property  in  the  bond  is 

tiansferred,  with  all  the  transferor's  right  and  interest  and 

b^efit  therein.    These  are  the  three  expressions  in  the 

46th  and  47th  sections  of  the  Act;  and  as  it  contains  a 

special  power  of  transfer,  and  as  a  mere  assignment  of  a 

ehose  in  action  did  not  require  an  Act  of  Parliament,  it 

most  therefore  be  inferred  that  it  was  intended  that  the 

Btatate  should  give  all  the  legal  interest,  and  that  a  legal 

transfer  for  all  intents  and  purposes  should  be  made.    And 

how  can  it  be  said,  that  a  party  has  the  entire  legal  right, 

interest,  and  benefit  in  the  instrument,  unless  he  also  has 

the  power  of  suing  upon  it  in  his  own  name?    It  there- 

&re  becomes  unnecessary  to  distinguish  this  case  from  that 

of  Jeffery  v.  M*Taggarty  for  neither  are  the  words  of  the 

statute  upon  which  that  decision  turned  the  same  as  those 

in  the  present  Act,  nor  are  the  objects  for  which  it  was 

Passed  the  same.    The  object  of  this  Act  is  clearly  to  make 

Aese  bonds  in  a  way  negotiable:  not  generally  negotiable, 

init  to  the  extent  that  all  the  transferor's  right,  interest, 

and  benefit  in  the  instrument  should  be  transferred  to  his 

^nnsferee  as  soon  as  the  required  form  shall  have  been 

gone  througL    I  therefore  must  say,  that  I  entertain  no 

doubt  whatever  that  the  action  ought  to  have  been  brought 

k  the  name  of  the  transferee  of  the  bond,  and  not  in  that 

of  the  original  obligee.    With  respect  to  the  objections 

luised  by  the  special  demurrer,  I  do  not  think  that  any  of 

VOL.  V.  U  BXCH. 
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1650.       them  are  tenable.    The  defendants,  theiefoie,  are 
ViBTin      to  judgment 

KiiLWATsOo.  RoLFE,  B. — I  am  of  the  same  opinion.  The  ooalj  sub- 
stantial question  is,  whether  the  assignor  or  the  assignee 
of  the  bond  is  the  proper  party  to  sue  upon  it;  and  I  think 
that  it  is  abundantly  clear,  from  the  different  sections  of 
the  Act,  that  the  assignee  is  that  party.  If  it  were  not  so, 
the  power  given  by  the  Act  would  become  almasi  nuga- 
tory. Where  is  the  use  of  all  the  machinery  rdating  to 
the  transfer  of  these  bonds,  if  the  transferees  are  not  to  be 
the  legal  bondholders  for  all  intents  and  purposes?  By 
reference  to  the  45th  clause  of  the  Companies  Clauses  Act^ 
it  appears  that  the  book  of  the  transfer  of  these  bondB  is  to 
be  open  to  the  members  and  to  the  creditors.  Who  are 
these  parties?  Clearly  not  they  who,  twenty  years  before^ 
had  been  bondholders,  but  those  parties  whose  names  would 
at  that  time  appear  upon  the  books.  The  parties  who  are 
registered  are  the  bond  creditors,  and  are  entitled  to  SM 
like  other  creditors. 

Platt,  B. — ^It  seems  to  me  that  the  46th  section  gives 
the  power  to  a  bondholder  to  transfer  all  his  legal  title  in 
the  bond  to  the  transferee.  It  was  no  doubt  considered 
that  a  very  great  advantage  would  be  conferred  upon  both 
the  borrowers  and  lenders  of  money  in  these  transactioiit 
by  giving  a  quasi  negotiability  of  character  to  these  instru- 
ments. Thus,  a  party  who  has  lent  money  may  dispose  of 
his  interest  in  his  bond  as  he  might  of  any  poroperty  he 
possesses  in  the  funds. 

Judgment  for  the  defendanta 
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D 


Ths  East  Lahoashiss  Railway  Compant  v.  Oroxtoit.  Mo^  i. 


£BT  for  calk. — ^The  first  count  of  the  declaration  Adedanition 
stated,  that  the  defendant,  cU  the  time  of  the  maJcing  of  the  that  the  defend- 
caUs  hereinafter  mentioned,  was  and  stiU  is  the  holder  of  "^fJ^Sd^f 
diyers.  to  witw  thirty-nine  shares  in  the  said  Company,  Aecaiiathere- 

*■       "     iTiftftfT  mentioii- 

oJled  by  a  certain  name,  to  wit,  quarter  shares;  and  be-  ed,  wa§  md 
fore  the  commencement  of  this  suit,  to  wit,  on  &c.,  was  and  hoid^of  divm 

M  is  indebted  to  the  said  Company  in  a  large  sum,  to  J^^  ^J"^ 

wk,  the  sum  of  195i,  parcel  of  the  sum  above  demanded,  Company  called 

m  respect  of  two  calls  upon  each  of  the  said  shares,  thereto-  the  commence- 

fore  duly  made  by  the  said  Company,  each  of  the  said  calls  JJ^*^  iS** 

bemg rf  the  sum  of  2i.  10&  upon  each  of  the  said  shares;  "indebted  to 

"  *         ^  'the  Company  in 

wkereby  and  by  reason  of  the  said  sum  of  195Z.,  parcel  a  large  sum,  to 

bx,  being  and  remaining  wholly  unpaid  to  the  said  Com-  gpectof  two 

ptnj,  an  action  hath  accrued  to  the  said  Company,  by  vir-  ^*g^^*^® 

toe  of  a  certain  Act  of  Parliament  made  and  passed  in  tJurttofort  du- 
ly made  by  the 

t  session  of  Parliament  holden  in  the  7th  &  8th  years  $aid  c<mpany, 
of  the  reign  of  her  Majesty  Queen  Victoria,  intituled  ^being*^; 
"  An  Act  for  making  a  Railway  from  the  Manchester  and  thereby  and  by 

^  •'  reason  of  the 

Bolton  Railway,  in  the  parish  of  Eccles,  to  the  parish  of  «aid  sum  of  &c 
Whalley,  all  in  the  County  Palatine  of  Lancaster,  to  be  unpaid  to  the 
ttlled 'The  Manchester,  Bury,  and  Rossendale  Railway;'  JJ^'tu'^^ih 
»nd  also  by  virtue  of  an  Act  of  Parliament  made  and  acc™«i  to  the 

"         ^  ^  ^  said  Company 

ftssedin  a  session  of  Parliament  holden  in  the  10th  and  by  virtue  of  the 
11th  years  of  the  reign  of  her  Majesty  Queen  Victoria,  p^^iiament,  ^i. 
intituled  "  An  Act  to  enable  the  East  Lancashire  Rail-  1^*,  Companies' 

Acts,  (mcor- 

^y  Company  to  alter  the  line  and  levels  of  their  rail-  porating  the 

Companies 

^y  and  to  make  a  branch  railway  therefrom,  and  for  Clauses  Gonso- 
^er  purposes  relating  thereto,''  to  demand  from  the  de-  ^  9  vl^.  c.^i6) : 
fadant  the  said  sum  of  195i,  parcel  of  the  sum  above  '^^^^^' 
^^oumded.    There  was  a  second  count  of  a  similar  form,  th*t  the  dedar- 

fft«   xL  11  ation  was  good, 

lOr  Other  calls.  and  that  it  suffi- 

dently  complied 
with  the  form 
giren  by  the  8  &  9  Vict  c.  16,  i.  2<5. 

U2 
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1850.  Special  demurrer  to  the  first  count,  alleging  for  cause,  that 

East  Lahoa-    it  did  not  properly  follow  the  form  of  declaration  given  hj 

WA^"^^  *^^  «^*^*^^  0^  ^1««  *^«  ^^^^^  should  have  set  forth  the  spe- 

^    *•  cial  matter  and  facts,  shewing  how  the  defendant  was  in- 

Oboxtov.  .  . 

debted ;  and  that  it  improperly  introduced  other  and  differ- 
ent matters  and  words  than  those  prescribed  by  the  sta- 
tute; and  that  it  improperly  alleged  that  the  calls  were 
"heretofore  duly  made  by  the  Company;"  and  that,  in- 
stead of  simply  alleging  that  the  calls  were  so  duly  made, 
it  should  have  stated  facts  shewing  how  they  were  made, 
and  the  days  or  times  when  they  were  made.  There  was 
a  similar  demurrer  to  the  second  count — Joinder  in  de- 
murrer. 

H.  HUly  in  support  of  the  demurrer. — ^The  declaration 
is  bad.  The  stat.  8  &  9  Vict.  c.  1 6,  s.  26,  gives  a  form  of  de- 
claration, which  the  plaintiff  has  improperly  departed  firom. 
There  are  three  serious  objections  to  this  declaration.  In 
the  first  place,  the  allegation  that  the  defendant  "  was  and 
still  is  the  holder"  is  incorrect,  for,  by  the  26th  section  of 
the  8  &  9  Vict.  c.  16,  it  is  enacted,  that  "it  shall  be  suflS- 
cient  for  the  Company  to  declare  that  the  defendant  is  the 
holder  of  one  share  or  more  in  the  Company."  In  The 
Belfast  and  County  Down  Railway  Company  v.  Stramge{d), 
Parke,  B.,  says, — "  That  section  " — speaking  of  the  27th — 
"  shews  what  the  legislature  meant  by  the  word  *  is'  in  the 
26th  section.  The  declaration  ought  simply  to  have  stated 
that  the  defendant  is  a  shareholder  and  indebted  to  the 
Company  for  calls;  the  allegation  that  he  was  a  share- 
holder at  the  time  of  the  commencement  of  the  suit,  raises 
a  doubt  whether  the  plea  of  'never  indebted'  would  an- 
swer the  whole  declaration.  The  legislature  says  that, 
under  the  allegation  that  the  defendant  is  the  holder  of 
shares,  it  shall  be  sufficient  to  prove  him  a  holder  at  the 

(a)  1  Exch.  739. 
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time  the  call  was  mada^'    That  case  may  be  cited  to  shew        1850. 
that  inconyenience  may  follow  by  a  departure  from  the    Bast  Lahca- 
ordinary  statutory  form.     The  next  objection  is,  that  the  ^"i^MPAjrT 

declaration  states  that  ''the  calls  were  heretofore  duly      _    v. 

Cboxtov. 

mi^e,"  ^thout  stating  how  and  when  they  were  made. 
The  last  objection  is,  that  the  declaration  varies  from  the 
statatorj  form  by  the  insertion  of  the  allegation  "  by  vir- 
tae  of  the  general  and  the  special  Acts.""  In  Moore  v.  The 
Metropolitan  Sewage  Manure  Gompam,y(a),  the  declaration 
omitted  the  words  "  whereby  an  action  hath  accrued  by 
firtae  of  this  and  the  special  Act;''  and  Parke,  6.,  said — 
"  Independently  of  the  statute,  it  would  be  necessary  to 
state  all  the  facts  specially;  but  the  statute  having  given  a 
goieral  form,  the  defendants  ought  to  bring  themselves 
within  its  terms."  And  in  that  case  an  amendment  was 
made  by  the  insertion  of  the  words  ''whereby  an  action  hath 
aecrued  by  virtue  of  this  and  the  special  Act''  [jBoZ/J?,  B. — 
Ihese  identical  questions,  I  believe,  came  before  the  Court 
in  l%e  Midland  Oreat  Western  Railway  Company  of  Ire- 
land  Y.  EvansQi).']  In  that  case  the  objections  were  not, 
perhaps,  specifically  raised  by  the  special  demurrer. 

Orayy  contrk — ^The  declaration  is  good.  The  only  ob- 
jection which  can  be  raised  to  it  is  on  the  ground  that  it 
contains  certain  superfluous  words,  which  might  be  re« 
jected  as  surplusage.  The  stat.  8  &  9  Vict.  c.  16,  does  not 
impose  a  form  of  declaration.  The  26th  section  merely 
states  that  it  shall  be  sufficient  so  to  declare.  The  present 
declaration^  moreover,  is  under  other  Acts  of  Parliament, 
tod  it  nmy  be  that  the  general  Act  has  no  application  to 
the  case.  [Pollock,  C.  B.— The  difficulty  I  have  is,  with 
regard  to  the  words  "was  and  still  is."]  The  word  "  still" 
may  be  rejected  as  surplusage.  The  rules  with  respect  to 
the  surplusage  may  be  found  in  Bristow  v.  Wright  (c),  Co. 

(•)  3  Sxch.  333.  (b)  4  Exch.  649.  {c)  Dougl.  665. 
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1850.  Litt.  30a  b.,  and  1  Chitty  on  Pleading,  252,  7th  edit 
J^ZT  '  [-fio^,  B. — ^The  sentence  might  bear  a  different  meaning  if 
BHiRE  Rail-    that  iford  were  rejected;  for,  in  that  case,  the  verb  '^is"  miriit 

have  its  natural  meaning.  Pollock^  C.  R — In  the  case  of 
The  Midland  Oreat  Western  Railway  Company  aflrelamd 
y.  Hvans,  the  declaration  contained  a  statement,  that,  ^  be- 
fore the  oommencement  of  the  suit,  and  from  hence  hitb- 
erto,  the  defendant  hath  been  and  still  is  the  holder  of 
divers,  to  wit,  fortj  shares,''  and  mj  Brother  Alderson,  in 
deEvering  the  judgment  of  the  Court,  says,  ^^  It  would  haTe 
been  sufficient  to  hare  stated  only  that  the  defiendant  is  the 
holder  of  forty  shares.  The  declaration  states  something 
besides,  the  utmost  effect  of  which  is,  that  the  declaratiim 
is  open  to  the  objection  of  surplusage;  and  that  cannot  be 
taken  advantage  of,  even  on  special  demuner.''  It  also 
appears  that  another  of  the  objections  here  raised  was 
taken  and  overruled  in  that  case,  namely,  that  the  dedap- 
ation  was  correct  in  form,  by  referring  to  the  q^ecial  Acts 
of  Parliament  under  which  the  calls  were  made.] 

Hugh  Hill  was  heard  in  reply. 

Pollock,  C.  R — I  am  of  opinion  that  the  present  case  is 
not  distinguishable  from  that  of  The  Midland  Great  Wet* 
iem  Railway  Company  of  Ireland  v.  EvanSj  upon  reference 
to  which  it  appears  that  the  same  objection  was  taken  as 
the  defendant  has  here  raised,  namely,  that  the  foftta  girai 
by  the  Act  of  Parliament  had  not  been  followed.  I  was 
no  party  to  the  judgment  in  that  case,  but  it  appears  to 
have  been  decided  after  time  taken  for  consideration.  Hie 
ground  of  that  decision  is,  that  the  requirements  of  the  Act 
may  be  complied  with,  although  the  declaration  does  not 
strictly  adhere  to  the  form  suggested.  In  that  case,  as  in 
the  present,  the  declaration  contained  certain  other  mat- 
ters in  addition  to  those  given  by  the  statute;  and  the 


ILiSm  lEBlf,  13  TIOT.  S91 

Court  held,  that  the  utmost  effect  that  could  be  given  to        1B60. 

iht  objection  raised  to  such  matters  Tf  as,  that  they  amount-    Saw  Lavoa- 

edto  nrplusage,  and  could  not  be  taken  advantage  of  hj  ^^cowfAMt 

sp&asl  demurrer.   It  appears  to  me,  that  if  the  declaration      n^JL— 

ooBtams  all  that  the  statute  requires,  and  in  addition  to 

that^  some  other  matters  which  may  be  struck  out  without 

iffecting  the  sense  of  the  pleading,  the  declaration  is  not 

open  to  special  demurrer.    The  present  case  falls  within 

the  spirit  of  the  decision  referred  to,  and  is  governed  by  it. 

I  therefore  am  of  opinion  that  the  plaintiffs  are  entitled 

to  judgment 

B0LFS9  R — ^I  am  of  the  same  opinion, — ^that  our  judg- 
ment ought  to  be  in  fftvour  of  the  plaintiffs,  on  the  ground 
thftt  die  present  case  is  governed  by  that  referred  to  by 
m;  Lord,  and  which  has  been  so  recently  decided.    I  was 
at  first  inclined  to  think  that  there  was  a  distinction  be- 
tveen  them.    In  substance,  however,  the  objection  is  the 
nme  in  both, — that  the  statutory  form  has  not  been  fol- 
lowei   Now  it  appeared  to  me  at  first,  that  Mr.  HUTs  ar- 
gnment  had  some  plausibility, — that  the  averment  "  was 
and  still  is  "  must  be  taken  as  requiring  a  different  meaning 
to  be  attached  to  the  word  ^^  is,''  than  that  which  has  been 
pvento  it  by  the  statute.    But,  in  the  preceding  case,  the 
^<igation  was,  that  '^  before  the  commencement  of  the  ac- 
tm,  and  from  thence  hitherto,  the  defendant  hath  been 
^  still  is,''  which  was  open  to  the  same  objection,  and 
tile  same  aargument  would  apply.    But  the  Court  there 
yd,  that  the  additional  words  were  merely  surplusage; 
and  then  the  allegation  meant  that  the  defendant  was  the 
iolder  at  the  time  the  calls  were  made.    Applying  the 
principle  of  that  case  to  the  present,  the  plaintiffs  are 
entitled  to  judgment. 

Platt,  B. — It  appears  to  me  that  this  case  in  principle 
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1850.  is  not  in  the  least  degree  distinguishable  from  that  upon 

EabtLavoa-  which  my  learned  Brothers  have  founded  their  judg- 

WAY^oMFAMT  ^^^*>  ^^^  ^  ^^^^  much  satisfactiou  in  relying  upon  that 

*•  decision. 


Oboxtov. 


Judgment  for  the  plaintiffs. 


jifay8.  Renkie  and  Another  v.  Clarke. 

In  an  action  AsSUMPSIT  for  work  and  labour.— Plea  fmter  alia), 
by  the  plaintiflfc  non  assumpsit;  upon  which  issue  was  joined. 

for  work  done 

as  engineers  for  At  the  trial  of  the  cause,  before  PoUock,  C.  B.,  at  the  Lon- 
pany,  cTwhich  ^^^  Sittings  after  last  term,  it  appeared  that  the  action  was 
the  defendant     brought  by  the  plaintiffs,  as  joint  engineers,  for  work  done 

5HS"*  ^^  *^r'  "^°'*  the  defendant,  a  member  of  the  provisional 
the  piaintifb  committee  of  the  Direct  East  and  West  Junction  Railway 
§^oe"c^tain  Company.  In  order  to  prove  the  joint  emplojnnent  of  the 
resolutions  of  plaintiffs  by  the  defendant,  the  plaintiffs  put  in  evidence 
made  at  meet-  all  the  resolutions  of  the  provisional  committee  at  meet- 
tibedefendant     i^gs  when  the  defendant  was  present,  and  in  which  he 

Sed^Junt  *^^^  P^^*  ^^®  ^^®  ^^*  ^P  ^y  *^®  defendant  was,  that 
oaferedinevi-     (jh^  plaintiffs,  or  one  of  them,  were  to  hold  him  harmless, 

dence  a  resom- 

tiontotheefiect  and  that  he  was  to  be  free  from  all  personal  liability.  In 
shouiTSTem-  Order  to  establish  this  defence,  the  defendant  offered  in 
Sr^rinbcnS*  cvi^ei^ce  a  resolution  to  the  effect  that  the  engineers 
the  proTisional    -^ere  to  be  employed,  and  that  they  were  to  give  the  usual 

committee  were    ,,«.,  .  ,  ,  i*-!  ..• 

not  to  incur  any  bond  of  indemnity  to  the  members  of  the  provisional 
SwSty;  hlTS  committee,  and  that  such  bond  should  be  immediately 
A**  ki^tifi  ready  for  execution,  so  as  to  free  them  from  all  responsi- 
werenotpre-  bility.  Neither  the  plaintiffs  nor  the  defendant  were  pre- 
that  the  resoiu-  Sent  at  the  meeting  at  which  this  resolution  was  passed, 
^  kt^^^'  ^^^  ^^  *^®  plaintiffs  notice  of  it.  The  plaintiffs  there- 
dence.  upon  objected  to  the  admission  of  this  evidence,  but  the 

Lord  Chief  Baron  overruled  the  objection,  and  admitted 

it     The  defendant  obtained  a  verdict. 
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In  the  present  term  (April  22),  1850. 

BoviU  moved  for  a  new  trial,  on  the  ground  (inter  alia) 
that  this  eyidence  was  improperly  admitted,  and  con- 
tended that,  as  the  acts  of  the  members  of  a  provisional 
committee  are  not  binding  upon  other  members,  unless  it 
be  shewn  that  thej  have  assented  to  them,  the  evidence 
ought  not  to  have  been  received.  The  Court  intimated 
that  they  were  of  opinion  that  the  evidence  was  admissi- 
ble, but  took  time  to  consider  whether,  upon  the  whole 
case,  the  plaintiffs  were  entitled  to  a  rule. 

Cur.  adv.  vult 

Pabxb,  R,  now  said: — ^There  is  no  doubt  that  the  Lord 
Chief  Baron  was  perfectly  right  in  receiving  in  evidence 
the  resolution,  to  the  admissibility  of  which  the  plaintiffs 
oljected.  It  would  not  appear  until  the  conclusion  of 
the  cause,  whether  the  case  was  to  rest  upon  the  actual 
inthority  given  by  the  defendant  to  the  other  members  of 
the  provisional  committee,  or  to  persons  acting  by  their 
anthority,  or  whether  the  defendant  himself  had  personally 
employed  the  plaintiffs.  That  being  so,  the  defendant 
had  a  perfect  right  to  shew,  that  by  the  terms  under  which 
he  and  the  other  members  of  the  provisional  committee 
had  entered  into  the  undertaking,  they  were  not  to  incur 
any  personal  responsibility,  and  that  each  member  was 
not  to  have  the  power  of  binding  the  rest  There  can  be 
no  question,  therefore,  that  this  evidence  was  receivable. 
His  Lordship,  after  proceeding  to  dispose  of  the  other 
objections,  said, — We  all  agree  that  there  ought  to  be  no 

nile. 

Rule  refused. 
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April  15.  Habdy,  Assignee  of  Anthony  Bacon,  an  Insolvent^ 

V.  TiNGBY. 

The  6i8t  sec-  -L  HIS  WES  a  Tule  Calling  on  the  plaintiff  to  shew  cause 
vlct" c!no* ^  ^^y  *^®  taxation  of  costs  in  this  case  should  not  be  review- 
doei  not  apply    ei    An  action  of  trover  for  the  conversion  of  certain  fumi- 

to  bills  of  sale 

which  conrey  tore  and  Other  goods  had  been  brought  by  the  plaintiff,  as 
aUdu^^^but  ftssignee  of  the  estate,  &c.  of  A.  Bacon,  an  insolvent;  the 
^^^'biilof^  first  count  of  tiie  declaration  being  founded  on  the  pos- 
nle.  session  of  the  insolvent,  and  the  second  on  that  of  his 

troTer for poodi  assignee.  The  defendant  pleaded,  first,  not  guilty;  and 
ofimiiMS!^^  secondly,  not  possessed;  upon  which  pleas  issues  were 

the  plaintiff,  in    joined, 
order  to  eftab-     *^ 

lishthe  insd-  At  the  tnsl,  before  Pollock,  C.  B.,  at  the  Middlesex  Bit- 

the  goods  in  tings  after  Trinity  Term  last,  in  order  to  shew  that  at  a 

oMteitt't^e*  certain  time  the  insolvent  was  possessed  of  the  goods  in 

gave  in  evidence  question,  the  plaintiff  gave  in  evidence  a  bill  of  sale  of  the 

a  bill  of  sale,  by   ^  ^  ^  o 

which  the  in-  fumiture  and  goods,  dated  the  24th  of  July,  1847,  and 
^d^tion  (^  made  between  the  insolvent  of  the  one  part,  and  the  do- 
wld'S^kte?''  ^sJi^i^^^s,  J.  Smith,  and  H.  Hough,  of  the  other  part  This 
the  goods  to  the  bill  of  Sale,  after  reciting  a  contract  by  the  insolvent  with 
other  penons,  the  defendant  and  the  other  parties,  for  the  absolute  sale 
thwi^rodu^d  *^  th«ni  of  the  fumiture  in  question,  witnessed  that,  in  con- 
evidence  to  im-  sideration  of  499Z.,  the  insolvent  bargained  and  aoid  the 

peach  the  va- 

Udity  of  the  fumiture  to  the  defendant  and  the  others,  to  have,  hold, 
shewing  that^t  s^nd  take  the  fumiture  to  them  for  their  absolute  use  and 
^thf^^d^  benefit.  Thedefendanthaddisposedof  the  goods  by  sale  to 
of  fraud.    The    third  parties  subsequently  to  the  insolvent's  impris(»anent 

plaintiff  having  ,      ,^ 

obtained  a  ver-  The  plaintiff  then  adduced  evidence  to  shew  that  the  bill 
that  he  was 'en-  ^^  ^^  ^^  ^  merely  fraudulent  and  colourable  transaction, 
**^^.**'*^  made  without  any  intention  of  passing  the  property  to  the 
in  the  produc-  defendant.  It  was  admitted,  on  the  part  of  the  defendant, 
eridence.  that  he  could  not  rely  upon  the  bill  of  sale,  and  the  de- 

fendant's title  was  rested  upon  the  fact  of  his  having  pur- 
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chiied  the  goods  after  they  had  been  seused  for  rent  due 

from  ike  insolYent  and  condemned.    The  plaintiff  then 

pnred  thai  a  portion  of  the  goods  which  had  been  con- 

fsrtod  had  not  been  seized  for  rent,  and  the  jury  found 

a  verdict  for  the  plaintiff  with  I75il  damages,  but  which 

were  afterwards  by  consent  reduced  to  20L    The  Master 

hsTing  allowed  to  the  plaintiff  the  costs  of  procuring  the 

production  of  the  bill  of  sale,  and  of  impeaching  its  va- 

Wtjy  the  a'bove  rule  was  obtained  for  reviewing  the 

ImtioTi, 


issa 


Mariin  diewed  cause — ^The  question  as  to  the  propriety 
of  the  Master's  taxation  arises  upon  the  second  count  of 
tiie  declaration.  If  the  bill  of  sale  had  been  yalid,  it 
loild  hare  afforded  a  good  defence  to  that  count,  and 
theplaintiffy  therefore,  was  justified  in  the  production  of 
eride&oe  for  ihe  purpose  of  defoating  that  instrument 
Noetatnte  can  be  cited  by  which  that  instrument  is  ren- 
dered unaTulaUe  under  the  circumstances  of  the  present 
cue.  [Sir  F.  Thesiger,  who  appeared  in  support  of  the  rule, 
Medthat  he  rdied  upon  the  61st  section  of  the  1  &  2yict. 
c^  110(a).    Poribe,  Bt— *The  question  here  is,  whether  this 


(e)  That eeciion enacte,  ''That 
a  ill  caiee  whaie  any  prisoner, 
vW  eitele   ihall   have   been 
verted  in   the  eaid    proyisional 
la^gnae   under   this  Act,  shall 
kie  executed   any  warrant   of 
•ttoniey  to  confess  judgment,  or 
ibtU  haye   given  any  cognoyit 
actionem,  or  bill  of  sale,  whether 
ftr  a  Talvable  consideration  or 
othcrwiee,  no  penon  shall,  after 
t^  fiftmwfn^^^*''*f"^  of  the  impri- 
sooment  of  such  prisoner,  ayaU 
himself  or  herself  of  any  execu- 
tion ismied  or  to  be  issued  upon 
any  judgment  obtained  or  to  be 


obtained  upon  such  warrant  of 
attorney,  or  cognovit  actionem, 
or  of  such  hill  of  sale,  either  by 
seizure  and  sale  of  the  property 
of  such  prisoner,  or  any  part 
thereof,  or  by  sale  of  such  pro- 
perty theretofore  seized  or  any 
part  thereof,  but  that  any  per- 
son or  persons  to  whom  any  sum 
or  sums  of  money  shall  be  due  in 
respect  of  any  such  warrant  of 
aitomoy,  or  cognovit  actionem, 
or  of  such  bill  of  sale,  shall  and 
may  be  a  creditor  or  creditors  for 
the  same  under  this  Act.** 
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186a  instrument  is  an  absolute  bill  of  sale,  or  merely  a  power  to 
sell  In  Hunt  v.  Robins  (a),  to  a  declaration  in  trover  hj 
the  assignees  of  an  insolvent,  the  defendant  pleaded,  that 
before  the  insolvent's  imprisonment  he  discounted  for  the 
insolvent  a  bill  of  exchange  payable  one  month  after  date, 
and  that,  to  secure  payment  of  the  bill,  the  insolvent  exe- 
cuted a  bill  of  sale  of  the  goods  in  question  to  the  defend- 
ant, by  which  the  insolvent  covenanted,  that,  in  case  of 
his  default  in  paying  the  bill  of  exchange,  the  defendant 
should  have  the  goods  as  his  absolute  property.  The  plea 
then  stated  that  the  bill  of  exchange  was  not  paid  when 
it  became  due,  and  that  thereupon,  and  before  the  insol- 
vent's imprisonment,  the  defendant  took  possession  of  the 
goods  and  converted  them;  and  it  was  held,  tliat  the  plea 
was  good,  and  that  the  61st  section  had  no  application  to 
the  case.  Lord  Denman,  C.  J.,  there  says,  "  The  object  of 
the  section  was  to  prevent  a  person,  to  whom  a  warrant 
of  attorney,  or  cognovit,  or  bill  of  sale  had  been  given, 
from  availing  himself  of  it  after  the  commencement  of  the 
insolvent's  imprisonment;  but  the  provision  that  no  per- 
son shall,  after  the  commencement  of  the  insolvent's  im- 
prisonment, avail  himself  of  a  bill  of  sale  '  by  sale  of  such 
property  theretofore  seized,'  cannot  apply  to  a  person  who 
has  become  absolute  owner  of  the  property  before  the  im- 
prisonment'* If  there  be  a  doubt  whether  the  instrument 
falls  within  the  61st  section,  the  plaintiff  was  fully  justi- 
fied in  going  to  the  expense  of  procuring  evidence  for  the 
purpose  of  defeating  the  bill  of  sale. — He  was  then  stopped 
by  the  Court 

Sir  F.  ThesigeVy  in  support  of  the  rule. — It  is  urged,  that 
the  term  "  bill  of  sale,"  mentioned  in  the  61st  section, 
means  a  power  of  sale,  and  is  not  to  be  understood  in  its 
ordinary  acceptation.   But  it  is  submitted,  that  the  section 

(</)  2  0.  <fc  D.  646. 
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in  question  does  apply  to  the  present  bill  of  sale,  and  con-  1850. 
sequentljthat  the  plaintiff,  although  fortified  hj  a  counsel's 
opinion  as  to  the  necessity  of  the  evidence,  is  not  entitled 
to  these  costs  from  the  defendant.  [Parke,  B. — ^According 
to  the  case  in  the  Queen's  Bench,  the  61st  section  does 
not  apply  to  an  instrument  which  conveys  the  property  ab* 
solutely.]  The  question  is  not  whether  the  plaintiff  acted 
prudently^  but  whether  he  acted  properly  in  obtaining  this 
eyidence.  [Parkey  R — ^The  decision  in  the  Queen's  Bench 
tppears  to  me  to  be  perfectly  correct.  There,  as  in  the 
present  case,  the  instrument  was  an  absolute  bill  of  sale, 
ind  not  a  mere  executory  instrument]  It  was  clearly  the 
intention  of  the  legislature  that  the  section  should  apply 
to  a  case  like  the  present,  its  object  being  to  prevent  a 
party  firom  fraudulently  obtaining  credit  by  remaining 
in  possession  of  the  goods  which  do  not  belong  to  hinu 
[PoOod^  C.  R— The  bill  of  sale  mentioned  in  the  61st 
section  means  such  a  bill  as  requires  something  to  be  done 
in  order  to  the  due  completion  of  the  title.  Rol/e,  B. — 
No  part  of  that  section  prevents  a  party  to  whom  goods 
are  absolutely  transferred,  from  keeping  instead  of  selling 
them.  Here  nothing  is  due;  and  the  section  only  applies 
to  cases  where  something  is  due.] 

Pollock,  C.  B. — I  think  that  this  rule  ought  to  be  dis- 
charged with  costs.  It  is  not  necessary  to  give  any  opinion 
apon  the  construction  of  this  particular  Act  of  Parliament, 
M  it  is  quite  sufficient  to  say  that  there  is  a  case  which  the 
Court  of  Queen's  Bench  have  decided  upon  demurrer,  and 
that  their  decision  is  quite  sufficient  to  preclude  us  from 
arriving  at  an  opposite  conclusion.  As  the  question  here 
arises  upon  motion,  no  opportunity  is  afforded  to  the 
parties  of  disputing  our  decision.  But  at  all  events  we 
diould  feel  ourselves  bound  by  the  decision  of  a  Court  of 
co-ordinate  jurisdiction,  until  such  decision  be  corrected  by 
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1860.  a  Court  of  error.  I  may  add,  that  I  do  not  with  or  in- 
tend to  throw  any  doubt  whatever  upon  that  decisioa  of 
the  Court  of  Queen's  Bench. 

Pabxs,  R — ^I  am  of  the  same  opinion.  It  was  reason- 
able and  right  for  the  plaintiff  to  be  prepared  with  evi- 
dence to  shew  that  the  bill  of  sale  was  fraudulent  and 
void  as  against  himself  as  assignee.  The  Court  of  Queen's 
Bench  in  fact  have  decided  this  question,  and  I  do  not 
entertain  any  doubt  as  to  the  propriety  of  that  decisioa 
They  were  clearly  correct  in  sajring  that  the  Gist  section 
applies  to  such  bills  of  sale  only  as  are  given  by  way  of 
security. 

BoLn^  B. — I  am  of  the  same  opinion.  I  agree  in  think- 
ing that  the  decision  of  the  Court  of  Queen's  Bench  wts 
clearly  ri^t  in  that  case.  The  maxim  of  noscitur  a  soeiis 
applies  to  the  language  of  the  61st  section,  which  speaks 
of  any  warrant  of  attorney,  cognovit  actionem,  and  bill  of 
sale:  and  enacts,  that  a  party  is  not  to  avail  himself  of 
this  instrument  in  the  character  of  a  creditor. 

Rule  discharged,  with  costs. 


S: 
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18IX). 
Dos  d  EUZIBETH  WiLLLUIS  V.  HoWELL.  AprU\6. 

IR  F,  Tkesfiger  had  obtained  a  rule  calling  upon  the  An  actMn  hav- 
lessor  of  the  plaintiff,  Elizabeth  Williams,  to  shew  cause  '^olmd'' 
wlnr  an  attachment  should  not  issue  i^ainst  her  for  con-  f^^*  ^^^^  ^ 

.  .  ,       .    °  ferred  to  an  ar- 

tempt  m  not  ezecutmg  a  certam  indenture,  pursuant  bitratorwho 
to  the  directions  contained  in  an  award.     It  appeared  mattenL^- 
bj the  affidavits,  that  an  action  of  ejectment  had  hj  an  thewrti^^^md 
order  of  Nisi  Prius  been  referred  to  an  arbitrator,  who  ^  order  and  di- 

-         -  1  1        11  •       •■•iir*        rectal  to  the 

W9S  therebj  empowered  to  settle  all  matters  m  differ-  proper  diBtnim- 

ence  between  the  parties;  and  to  make  what  should  be  prop^t^^to 

a  proper  distribution  of  certain  property,  in  accordance  gf^^^"^^!?™ 

with  the  statement  made  hj  the  lessor  of  the  plaintiff,  ingiy  made  his 

immediately  after  the  funeral  of  the  testator  John  Howell,  awarded  (inter 

deceased;  and  how  such  distribution  should  be  enforced;  piahitiff^^^on 

and  to  order  and  determine  what  he  should  think  fit  to  Sl*?^*^®, 

23rd  of  March 

be  done  by  the  parties  respecting  the  matter  in  dispute,  next,  duly  exe- 
The  arbitrator  by  his  award,  dated  the  23rd  of  February^  tue  to  £  p^ 
1848,  awarded,  "  that  the  said  E.  Williams  do,  on  or  be-  flS^d^n^^) 
fore  the  23rd  day  of  March  next,  duly  execute  an  inden-  ^  ^o^ds  and 

ngnres  fbllow- 

tore,  to  be  prepared  by  and  at  the  expense  of  the  said  ing/*  (setting  it 
Howell  Howell,  and  to  be  in  the  words  or  to  the  tenor  ^'^  ^^  ^^ 
and  effect  following."    The  indenture  was  then  set  out  in  f**?*^**^  ^ 

°  ^  the  instrument 

the  award.     No  demand  of  the  execution  of  the  indenture  was  made  upon 
vas  made  on  or  before  the  23rd  of  March ;  but  upon  three  fore  or  on  the 
subsequent  occasions  an  engrossment  of  the  above-men-  ^^™^J|^!l. 
tioned  indenture  was  tendered  to  the  lessor  of  the  plain-  ^^'^  *^* 

^  the  plamtiff 

tiff  for  execution,  which  she  refused  to  execute.  was  not  liable 

to  an  attach- 
ment for  refba- 

Martin  and  Hance  shewed  cause.— The  lessor  rf  the  ^  ^Jf^^ 

the  deed  on  de- 


has  not  rendered  herself  liable  to  an  attachment  mandmade 

,      ,  m       ^  111-.  1.  after  the28rd 

bjr  her  refusal  to  execute  the  deed,  as  it  appears  that  a  of  March. 
condition  precedent  to  such  obligation  has  not  been  ob- 
aerved  by  the  party  who  seeks  this  form  of  remedy  against 
her.  There  was  not  any  execution  by  Howell  Howell  of  the 
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^850^  deed,  nor  any  tender  of  it  to  her  for  her  execution  before 
the  day  specified  in  the  award.  If  an  action  had  been 
brought  for  the  non-performance  by  her  of  this  award,  the 
declaration  would  have  been  bad  in  arrest  of  judgment^  if 
the  allegation  of  the  performance  of  this  condition  prece- 
dent had  been  omitted  in  it  And  it  is  perfectly  clear 
that  an  attachment  will  not  be  granted  where  an  action 
could  not  be  maintained  for  the  same  matter. 

Watson  and  Lydekker,  in  support  of  the  rule. — ^Time  is  not 
of  the  essence  of  this  contract.  The  party  would  be  bound 
to  execute  the  deed  at  any  time.  The  substance  of  the  con- 
tract is,  that  she  is  to  execute  the  deed.  This  is  analogous 
to  the  ordinary  case  where  it  is  the  duty  of  the  arbitrator 
to  find  whether  a  sum  of  money  is  due,  and  by  whom  it 
is  to  be  paid;  and  in  such  case,  if  he  directs  the  money  to 
be  paid  on  a  particular  day,  and  it  is  not  paid  on  or  be- 
fore the  time,  an  attachment  will  be  granted,  although 
a  previous  demand  had  not  been  made:  In  re  Craike  (a). 
[Parke,  B. — In  such  case  a  demand  is  not  necessary;  but 
here  there  has  been  no  disobedience  of  the  rule  of  Court, 
unless  she  was  bound  to  execute  the  deed  at  any  time.] 
The  duty  imposed  is  of  a  continuing  character.  [ParJte,  R 
— ^There  is  good  reason  why  a  particular  time  should  be 
fixed  for  the  execution  of  the  instrument,  for  that  act 
might  be  of  much  importance  to  her  with  reference  to 
subsequent  arrangements.  Rolfe,  B. — It  does  not  appear 
from  the  affidavits  that  the  deed  was  ready  at  the  time 
mentioned  in  the  award.] 

Pollock,  C.  B. — This  rule  must  be  discharged.  Whether 
the  defendant  has  any  remedy  or  not  against  the  lessor  of 
the  plaintifiT,  is  a  matter  which  it  is  not  necessary  now  to 
consider.    I  am  inclined  to  think  that  he  has  not;  but  it 

(a)  7  Dowl.  P.  C.  603. 


Pabkb,  B. — I  am  of  the  same  opinion.  I  very  much 
doubt  whether  the  defendant  has  any  remedy  in  any  shape 
in  this  case;  for  I  cannot  say  that  time  is  clearly  not  of 
the  essence  of  this  contract.  But  the  matter  ought  to  be 
free  firom  doubt,  to  induce  us  to  grant  an  attachment 
I  am  inclined  to  be  of  opinion  that  the  party,  having  let 
dip  the  day  for  the  execution  of  the  deed,  has  lost  all  re- 
aedy;  but  it  is  not  necessary  to  decide  that  matter  now. 
The  propriety  of  our  decision  cannot  be  questioned  on  a 
motion  for  an  attachment,  as  it  might  be  in  an  action. 

BoLFB,  R — I  am  of  the  same  opinion.  The  case  sug- 
gested by  Mr.  Waison,  of  the  payment  of  money  under  an 
Award,  fails  altogether  of  having  any  application  to  the 
present  case;  for  there  nothing  is  to  be  done  besides  the 
mere  payment  of  the  money.  But  here  the  party,  in  or- 
der to  obtain  an  attachment,  ought  to  shew  that  a  condi- 
tion precedent  has  been  performed.  That  has  not  been 
done  here,  and  therefore  this  application  must  fail. 

Rule  discharged. 

TOL  T.  X  EXGH. 
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18  dear  that  the  refusal  to  execute  the  deed  after  the  day  iSfiO. 
mentioned  in  the  award  has  not  rendered  this  party  liable 
to  an  attachment  for  disobedience  to  the  order.  The  view 
I  take  of  an  attachment  is  even  stronger  than  that  in 
which  it  was  placed  by  Mr.  Martin  in  his  argument;  for  I 
consider  that  it  by  no  means  follows  that,  where  the  non- 
performance of  an  award  would  support  an  action,  in  every 
nch  case  an  attachment  would  be  granted.  By  the  terms  of 
this  award,  the  deed  was  to  be  executed  before  or  upon  a 
certain  day  therein  specified.  That  day  has  elapsed  with- 
out any  previous  application  having  been  made  to  the 
party  for  the  due  execution  of  it  There  is  therefore  no 
ground  for  an  attachment. 
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Mays,  Wills  v,  Robinson. 

To  an  action  RoCHFORT  CLARKE  had  in  this  case  obtained  a 
whiA^Ae'de-  ^^^  Calling  upon  the  defendant  to  show  cause  why  an 
daration  con-     order  of  AldersoUy  R,  should  not  be  rescinded. 

tained  allega- 
tions that  a  The  action  was  brought  by  the  plaintiff,  as  secretary 

ton  met  to  ^^  ^^  Neptunc  Marine  Insurance  Company,  against  the 
S!at**o^^r  defendant  for  calls;  and  the  declaration,  which  stated 
board  met  to  matters  neccssary  to  support  the  due  making  of  a  call, 
notice  of  a  call  alleged  that  a  board  of  directors  met  to  make  a  call;  that 
and  a  thiid  ^^'  a^^other  board  of  directors  met  to  determine  how  notice 
meeting  met  to   Qf  ^  q^\  should  be  ffiveu ;  and  that  another  board  met  to 

determmewhen  ^  o  ' 

the  c&U  ihould  determine  when  the  call  should  be  paid.     The  defendant 

fendant  having  had  obtained  leave  to  plead  several  pleas,  and  the  follow- 

toS^S  ^^  ^^  ^^^  abstract  of  the  fifth  plea:—"  That  the  persons 

alia)  "that  the  alleged  as  having  made  the  call  did  not  constitute  a  board 

persons  all^^ed 

as  having  made  of  directora"'     The  defendant  pleaded,  fifthly,  '^  that  the 

the  call  did  not        .j  •      xi_  -j    j     i        j.«  ^*         j  ^ 

constitute  a  ^^d  persous  in  the  said  declaration  mentioned  as  oonsti- 
^"  "k^ftT  ^*^^8  ^  board  of  directors  of  the  said  Company  did  not 
"that  the  said    constitute  such  board,  modo  et  form&;  concluding  to  the 

persons  in  the 

said  declaration  country.  The  plaintiff  thereupon  signed  judgment,  on  the 
constitutinga  gToimd  that  the  plea  varied  from  the  abstract.  This  judg» 
board  of  direc-    ment  was  afterwards  set  aside  by  the  above  order  of  Aldfr- 

tors  of  the  said 

Company  did     «(m,  B.,  with  costs  to  be  paid  by  the  plaintiff. 

not  constitate 

do  et  formi  ™°^  T,  Joues  shcwcd  causc. — The  plaintiff  was  not  entitled 
^P^^  to  sign  judgment  The  plea  does  substantially  agree  with 
ment  thereon,  the  abstract.  The  proper  course  would  have  been  to  have 
wassetandeby  taken  out  a  summons,  calling  on  the  defendant  to  shew 
— -ffew/tLt^  cause  why  the  plea  should  not  be  amended  in  accordance 
judgment  was     ^ith  the  abstract     There  is  a  material  distinction  be- 

nghtly  signed, 

and  the  Court  twecn  the  case  where  the  plea  is  pleaded  without  leave 
aside,  but  with-  and  the  present.    HoUiday  v.  Bohn  (a)  is  an  authority 

out  the  costs 

of  such  application,  allowing  the  delandant  to  plead  de  novo  on  terms. 

(a)  3  M.  <fe  Gr.  116. 


V. 
BOBIKSOV. 
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that  the  plaintiff  had  no  right  to  sign  judgment.  Here  1860. 
the  mistake,  if  any,  cannot  be  attributed  to  any  mala  fides  wills 
on  the  part  of  the  defendant  If  the  plea  had  been  so 
drawn  for  the  purpose  of  delay,  it  might  be  a  different 
matter:  HiUs  ▼.  Haymen  (a).  [Parkoy  R — ^The  defend- 
ant has  in  fiact  pleaded  this  trarerse  without  leave,  for  he 
had  permission  to  deny  the  existence  of  one  board  only; 
hat  the  plea  puts  in  issue  the  existence  of  three  boards. — 
Martin^  who  appeared  to  support  the  rule,  cited  Oabardi 
T.  Harmer(b).']  The  defendant  ought  not  to  be  put  to  the 
eosts  of  supporting  the  order  of  the  learned  Judge :  Baily 
i.BalBer(c), 

Martin  and  Bod^art  Olarke,  who  appeared  to  support 
the  Tule>  were  not  called  upon. 

Pm  CuBiAM  (d). — ^The  rule  will  be  absolute  to  set  the 
judgment  aside  upon  payment  of  costs,  not  including  the 
eosts  of  this  motion^  the  defendant  being  at  liberty  to 
plead  iflsnably  within  a  week. 

Rule  accordingly. 


(a)  8  Exdu  383.  (d)  Pollock,  0.  B.,  Farkey  B., 

^  3  Szdi.  839.  and  Platiy  B. 

(c)9M,afW.  769. 
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April9Q.  Shield  v.  Wilkins. 

Under  the  -A.SSDlfPSIT  on  a  charter-party,  to  recover  652i  17&  6d 
Sji^f  aIT  ^^^  ^^^  freight,  in  respect  of  the  defendant's  not  having 
plaintiri  thip  loaded  a  full  cargo,  according  to  the  charter-party.  The 
to  B.,  or  (w  defendant  pleaded  several  pleas,  and,  after  issue  joined, 
^coMmfay  ^7  ^^  ^^^^  ^^  Alderson,  B.,  the  following  case  was  stated 
g^wd  to  load  for  ^he  opinion  of  this  Court:— 

fipom  the  de-  '^ 

fcndant'i  agent  The  charter-party  provided  that  the  plaintiff's  ship 

timber.   The  should  proceed  to  Riga  vi&  Bolderaa,  or  as  near  thereto  as 

tt^fthTha^  *^  coidd  safely  get,  and  there  load  from  the  agents  of  the 

bonr  at  B.,  Mid  afireightor  a  fiiU  cargo  of  fir  timber.    At  the  time  of  sign- 

tbeK  reoeiyed  a  ^ 

portion  of  the  ing  the  charter,  both  parties  knew  that  a  full  cargo  could 
hgti TOit^  i^ot  be  loaded  inside  the  bar  at  Bolderaa,  and  the  vessel 
SmtSaT*'    proceed  therewith  to  sea.    The  vessel  arrived  at  Bolderaa, 

without  the  bar,  which  is  inside  a  bar,  it  being  a  bar  harbour.  The  de- 
but aa  near  ai  ... 

ahe  could  aafialy  fendant's  agents  having  loaded  the  ship  inside  the  bar  to 
WM  requeatod  ^^^  ^^  extent  to  which  she  was  capable  of  being  loaded 
Sc**^*  'a^nld  consistently  with  her  being  able  to  get  out  of  the  harbour 
be  ddivered,      over  the  bar,  the  vessel  left  the  harbour,  and  came  to  an- 

iHiich  waa  re- 

tuM^di—ffeld,  chor  as  near  to  Bolderaa  as  she  could  safely  get  outside 
had  complied  *^®  ^^'  ^^^  ^^^  purpose  of  taking  in  the  remainder  of  a  full 
J^l^^d*^  cargo.  The  defendant's  agents  refused  to  give  cargo  out- 
the  defendant  Side  the  bar  at  the  charterer's  expense,  contending  that 
fnch  refuaaL       ^^c  charterer  was  not  liable  under  the  charter-party  to 

give  cargo  outside  the  bar.    The  ship  thereupon  sailed  and 
returned  to  Liverpool 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  above  circumstances,  the  plaintiff  was  entitled 
to  recover  for  dead  freight  in  respect  of  the  defendant's 
not  having  loaded  a  full  cargo,  according  to  the  terms  of 
the  charter-party. 

The  Attomey-Oeneral,  for  the  plaintiff — It  is  difficult 
to  conceive  any  sound  argument  that  can  be  advanced  in 
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&Toar  of  the  defendant's  casa  The  parties  knew  the  ^  I860, 
draught  of  the  vessel,  and  the  depth  of  water  within  the 
Wy  and  that  the  vessel  could  not  load  a  full  cargo  within 
the  bar;  and  for  that  reason,  no  doubt,  the  term  was  in- 
sertedy  that  the  vessel  should  be  taken  as  near  thereto  as 
she  could  safely  get,  so  as  to  enable  her  to  get  away  in^ 
mtety  with  a  full  cargo. 

Martin,  contrk — The  defendant  contends  that  he  has 
complied  with  the  charter-party  by  offering  to  deliver  9 
fall  and  complete  cargo  at  the  place  where  the  vessel  had 
dected  to  go.  It  was  not  in  the  contemplation  of  the 
ptrties  that  the  vessel  was  to  be  loaded-  at  two  different 
places. 

Pollock,  C.  R — Upon  the  facts  of  the  present  case,  I 
tm  clearly  of  opinion  that  the  plaintiff  is  entitled  to  our 
judgment;  for,  according  to  the  terms  of  the  charter-party, 
the  vessel  need  not  have  crossed  the  bar  at  all,  as  she  was 
only  called  upon  to  go  as  near  to  Bolderaa  as  she  could 
safely  go,  and  she  went  inside  solely  for  the  defendant's 
accommodation  and  to  save  him  expense. 

BoLFB,  B. — ^It  is  perfectly  clear  what  the  meaning  of 
this  contract  is, — ^that  the  vessel  cannot  be  said  to  get 
safely  to  that  place  from  which  she  cannot  safely  get  away 
with  a  fnll  cargo.  The  word  "  sitfely  "  means  safely  as  a 
loaded  vesseL  Suppose  the  place  to  have  been  such  that 
she  could  not  have  taken  in  with  safety  to  herself  a  single 
deal,  that  would  not  have  been  a  place  whereto  she  could 
Bifdy  get;  and,  consequently,  as  she  could  not  safely  get 
away  from  within  the  bar  with  a  full  cargo,  that  was  not 
such  a  place  within  the  terms  of  this  charter-party. 

Putt,  R,  concurred. 

Judgment  for  the  plaintiff. 
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1860. 

April  25.     Stevens  v.  Jane  Stevens,  Executrix  of  Robeet  Stevens, 

deceased. 


Di 


To  an  action  on  J^EBT  on  a  bond  for  1990Z.,  against  the  defendant,  exe- 

fendant  plead-  cutrix  of  Robert  Stevens  the  obligor.     Plea  (inter  alia), 

^e dieU)nd,  *^^^  ®^®  *^'  Farquharson  did,  on  the  day  and  year  in  the 

""^^i^"t  ^*^^  writing  obligatory  mentioned,  to  wit,  on  &c.,  make 

aahiasure^;  the  said  writing  obligatory,  and  seal  the  same  with  his 

it  was  so  made,  seal;  and  that  the  said  R  Stevens  made  the  said  writing 

Sellable  to  obligatory  as  such  surety  for  the  said  J.  Farquharson  as 

meet  his  debts,  jjj  ^i^^  condition  thereof  is  mentioned,  and  for  no  other 

entered  into  a 

deed  with  his  consideration;  and  that,  after  the  making  of  the  said 
ndiom  Se  plain-  writing  obligatory,  and  after  the  death  of  the  said  R. 
tiff  was  one,  by   gtevens,  and  before  the  commencement  of  the  suit,  to  wit, 

which  deed  he  '  ^       \  ' 

assigned  all  his  on  &c.,  the  Said  writing  obligatory  then  being  in  full 
trust,  for  £  forcc,  and  after  the  debt  in  respect  thereof  being  due 
^ntiVa^^  and  owing  by  the  said  J.  Farquharson  to  the  plaintiff,  and 
his  other  credi-    fj^^  sj^^J  j^  Farquharson  being  lanrely  indebted  and  being 

tors,  to  oertam  ^^  ^  o        o    .^  ^  o 

trustees;  and  unable  to  pay  his  said  debts,  by  a  certain  deed  entered 

tiffdid\y^  into  by  the  said  J.  Farquharson  of  the  first  part,  and  cer- 

"*** '^twi^the  ^^^^  other  persons   (giving  their  names)  of  the  second 

said  J.  F.,  that  and  third  parts,  the  plaintiff  being  one  of  the  latter,  the 

the  plaintiff 

would  not  at  Said  J.  Farquharsou  did  assign  and  convey  all  his  per- 
I^^^nmen^  soual  estate,  property,  and  effects  to  the  said  H.  M.  and 
or  prosecute  any  J  rp  ^f  ^y^e  second  part,  upon  Certain  trusts  in  the  said 

action  or  other  r       »      ir 

proceeding         indenture  expressed,  for  the  benefit  of  the  plaintiff  and 

against  the  said 

J.  F.,  for  or  by  reason  of  any  debt  then  due  and  owing  by  him  to  the  plaintiff;  and  therdiy  the 
plaintiff  gave  time  to  the  said  J.  F.  in  respect  of  the  said  debt  and  writing  obligatory,  in  respect 
whereof  the  defendant  was  such  surety.  The  plaintiff  replied  by  setting  out  the  ieed  in  hsee  Toba. 
The  deed  contained  (inter  alia)  a  proviso  that  nothing  therein  contained  sheuid  prejudice  or  aflbet 
any  chum,  demand,  or  remedy  which  the  several  parties  thereto,  and  creditors  of  the  sud  J.  F.,  then 
had  or  should  have  by  virtue  of  any  mortgage,  lien,  charge,  or  other  incumbrance  i^ainst  any  penoB 
who  might  be  liable  for  the  payment  of  any  of  the  debts  of  the  said  J.  P.,  in  the  chiuacter  of  a  surety 
or  otherwise;  and  it  witnessed,  that,  in  consideration  of  the  assignment  thereinbefore  made^  the  sevt> 
ral  parties  thereto,  and  creditors  of  the  said  J.  P.,  covenanted  with  the  said  J.  F.,  that  they  would 
not  at  any  time  commence  or  prosecute  any  action,  suit,  or  other  proceeding  against  the  said  J.  F., 
for  any  debt  then  due  from  him  to  them ;  and  that,  in  case  of  any  such  action  or  suit  being  com- 
menced or  prosecuted  by  them,  contrary  to  the  terms  of  the  deed,  the  deed  might  be  pleaded  as  a 
general  release  in  bar  of  any  such  action  or  suit. — Verification: — Hddf  on  special  demnerer  to  ^ 
replication,  tliat  it  was  good,  inasmuch  as  it  admitted  the  effect  of  the  deed  as  allured  in  the  plea,  bat 
avoided  it  by  the  terms  of  the  proviso. 
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the  said  other  creditors  of  the  said  J.  Farquharson  as  l85a 
aforesaid;  and  the  plaintiff  then,  to  wit,  on  &c.,  made, 
subscribed,  and  executed  the  said  last-mentioned  inden* 
tore,  and  sealed  the  same  with  his  seal;  and  did  in  and 
hj  the  same  indenture  covenant  with  the  said  J.  Farqu- 
harson that  the  plaintiff  would  not  at  any  time  thereafter 
commence  or  prosecute  any  action  or  other  proceeding 
against  the  said  J.  Farquharson  for  or  by  reason  of  any 
debt  then  due  and  owing  by  the  said  J.  Farquharson  to 
the  plaintiff;  and  thereby  the  plaintiff  gave  time  to  the 
said  J.  Farquharson  in  respect  of  the  said  debt  and  writ^ 
iDg  obligatory,  for  and  in  respect  whereof  the  said  R 
Sterens  during  his  lifetime,  and  the  defendant  as  his 
executrLs  as  aforesaid  after  his  death,  was  such  security 
ts  aforesaid. — Verification. 

The  plaintiff  replied  to  this  plea,  setting  out  the  deed  in 
luec  Terba.  The  deed,  after  reciting  that  J.  Farquharson  was 
unable  to  meet  his  debts,  witnessed,  that  he  did  thereby  as- 
sign all  his  property  to  the  parties  of  the  second  part,  upon 
trust  to  sell  and  dispose  of  the  property  for  the  benefit  of  his 
creditors  and  upon  certain  terms  specified  in  the  deed,  with 
a  pronuOf  ^'  that  nothing  herein  contained  shall  prejudice 
or  affect  any  claim,  demand,  or  remedy  which  the  said  se- 
veral parties  hereto  or  any  of  them  or  any  other  of  the 
creditors  of  the  said  J.  Farquharson  now  have,  or  which 
they  or  any  of  them  shall  at  any  time  hereafter  have  by 
virtue  of  any  mortgage,  lien,  charge,  or  other  incumbrance, 
or  upon  or  against  any  person  or  persons  who  may  hap- 
pen to  be  liable  for  the  payment  of  any  of  the  said  debts 
of  the  said  J.  Farquharson  in  the  character  of  a  surety  or 
sureties  or  otherwise,  anything  hereinbefore  contained  or 
any  rule  of  law  or  in  equity  to  the  contrary  notwithstand- 
ing." The  deed,  after  other  matters  which  are  imma- 
terial to  the  present  question,  witnessed,  '^  that  in  consi- 
deration of  the  assignment  hereinbefore  made,  the  said 
several  parties  hereto,  creditors  of  the  said  J.  Farquharson, 
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1850.  for  themselves  severally  and  respectively,  and  for  their 
several  andres  pective  heirs,  executors,  and  administra- 
tors, hereby  covenant  with  the  said  J.  Farquharson,  his 
heirs,  executors,  and  administrators,  that  they  the  said 
covenanting  parties  respectively,  their  respective  execu- 
tors, administrators,  or  assigns,  will  not  at  any  time  here- 
after commence  or  prosecute  any  action,  suit,  or  other 
proceeding  against  the  said  J.  Farquharson,  his  heirs, 
executors,  or  administrators,  for  or  by  reason  of  any  debt 
now  due  and  owing  by  the  said  J.  Farquharson  to  them 
or  any  or  either  of  them;  and  that,  in  case  any  such  action 
or  suit  being  commenced  or  prosecuted  by  them  or  any 
of  them,  contrary  to  the  covenant  hereinbefore  contained, 
these  presents  shall  and  may  be  pleaded  as  a  general  re- 
lease in  bar  of  any  and  every  such  action  or  suit;  and  it 
is  hereby  lastly  agreed,  that,  in  case  all  the  creditors  of 
the  said  J.  Farquharson,  whose  respective  debts  shall 
amount  to  the  sum  of  20Z.,  shall  not  execute  these  pre- 
sents, or  otherwise  accede  to  the  arrangement  herein  made, 
within  three  calendar  months  from  the  date  hereof,  then 
these  presents,  and  every  clause,  matter,  and  thing  herein 
contained,  shall  cease  and  be  void,  but  subject,  neverthe- 
less, and  without  prejudice  to  all  and  every  the  acts,  re- 
ceipts, dealings,  and  transactions  of  the  said  parties  hereto 
of  the  second  part,  in  the  meantime;  and  these  presents 
shall  be,  in  respect  of  all  such  acts,  receipts,  &c.,  good  and 
valid  to  all  intents  &c.,  notwithstanding  any  such  credi- 
tors may  not  assent  thereto,  or  execute  these  presents  in 
manner  aforesaid." — Verification. 

Special  demurrer,  assigning  for  causes,  that  the  replica- 
tion is  uncertain  and  ambiguous  in  this,  namely,  whether 
it  is  intended  thereby  to  deny  the  averments  contained 
in  the  plea  or  to  confess  and  avoid  them ;  that  if  it  is 
intended  to  contend  that  the  deed  has  not  the  operation 
and  effect  alleged  in  the  plea,  the  replication  should  have 
traversed  it,  and  have  concluded  to  the  country ;  and  that 
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it  should  have  set  out  the  proyiso  for  reserve  of  remedies        i850. 
only,  if  the  plaintiff  intended  to  rely  upon  that. — Joinder       g^J^^J^ 
in  demurrer.  ^  *• 

Btitihs. 

BuUy  in  support  of  the  demurrer. — ^The  replication  is  bad 
for  the  reasons  assigned.  The  plaintiff  ought  to  have  re- 
plied non  est  factum  to  the  plea:  that  form  of  replica- 
tion would  have  properly  raised  the  question,  and  the 
plaintiff  might  have  objected  that  the  deed  offered  in  evi- 
dence by  the  defendant  did  not  support  the  plea  The 
case  of  Norih  v.  Wakefidd  (a)  is  directly  in  the  defendant's 
&your  upon  this  point  That  was  an  action  upon  a  pro- 
missory note,  to  which  the  defendant  pleaded  that  the  note 
was  a  joint  and  several  note  of  the  defendant  and  one  C, 
and  that  the  plaintiff  released  C,  and  thereby  also  released 
the  defendant;  and  to  that  plea  the  plaintiff  replied  non 
est  fiictmn.  It  appeared  that  the  deed  of  release  contain- 
ed a  proviso  that  the  deed  should  not  operate  to  discharge 
anyone  jointly  liable  with  C.  to  the  debt ;  and  it  was  there 
held,  that  the  question  as  to  the  legal  operation  of  the  deed 
was  raised  by  the  replication ;  and  also  that  the  proviso 
qualified  the  release,  and  that  therefore  it  did  not  operate 
to  discharge  the  defendant 

Maniague  Smith,  conti^ — The  case  cited  is  distinguish- 
able firom  the  present  There  the  deed  was  pleaded  as  an 
abeolute  release,  the  words  of  the  plea  being  ''whereby 
the  defendant  was  released;"  and  the  replication  was  pro- 
per, for  the  defendant  was  unable  to  support  his  plea;  but 
here,  if  the  plaintiff  had  replied  non  est  factum,  no  vari- 
ance appearing,  he  would  have  failed  on  that  issue.  This 
is  merely  pleaded  as  a  covenant  not  to  sue,  and  the  plaintiff 
adopted  the  true  course  of  pleading  by  setting  out  the  deed. 

PiR  Curiam  (6). — The  replication  is  good ;  it  admits  the 

(a)  18  L.  J.,  Q.  B.,  214. 
(5)  Pollock,  C.  B.,  Parke,  B.,  Bo^e,  B.,  and  Piatt,  B. 
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effect  of  the  deed  as  alleged  in  the  plea,  namely,  that  the 
covenantee  binds  himself  not  to  sue,  but  avoids  such  cove- 
nant by  the  terms  of  the  proviso.  The  plaintiff,  therefore^ 
is  entitled  to  judgment 

Judgment  for  the  plaintiff. 


Apnl23. 

TheOooital- 
loired  an  attor- 
ney,  named 
"Thomas 
James  Moiet," 
to  be  admitted 
on  therollaof 
this  Court  at 
"Thomaa 
James,"  al- 
though he  had 
no  royal  licence 
to  change  his 
name,  it  being 
sworn  that  he 


was  not  appre- 
hensive of  any 
proceedings  be- 
ing taken 
against  him  by 
his  former 


In  re  Thomas  James. 

^IMON  moved  for  a  rule  absolute  to  admit  Thomas 
James  Moses  as  an  attorney  on  the  rolls  of  this  Ck)urt,  by 
the  name  of  ''  Thomas  James''  only.  The  applicant  had 
not  been  previously  admitted  an  attorney  of  this  Court; 
but  in  the  present  term,  an  application  had  been  made  to 
Coleridge,  J.,  in  the  Bail  Courts  to  allow  the  applicant's 
name,  which  stood  on  the  rolls  of  the  Court  of  Queen's 
Bench  as  "  Thomas  James  Moses,"  to  be  inroUed  for  the 
future  as  "  Thomas  James  "  and  that  learned  Judge,  after 
consulting  the  other  Judges,  allowed  the  alteration  to  be 
made  (a).  In  like  manner,  Srle,  J.,  allowed  the  name  of 
William  Daggett  to  be  substituted  on  the  roll  of  attorneys, 
in  the  place  of  William  Daggett  Ingledew:  Ex  parte  Dag- 
gett (6).  The  affidavit  stated,  that  the  applicant  was  not 
desirous  of  sinking  the  name  of  Moses  from  any  apprehen- 
sion of  proceedings  being  taken  against  him  under  that 
name.  It  did  not  appear  that  he  had  obtained  any  royal 
licence  to  change  his  nama 


Per  Cubiam  (c). — Take  a  nda 


Rule  absolute. 


(a)  1  L.  M.  dr  P.  4. 
{h)  Id.  1. 


(c)  Pollock,  C.  R,  Parke,  B.,  Bd^€, 
B.,  and  PlaU,  B. 


s, 
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1850. 

Dimes  v.  Lord  Cottenham.  j/o^  2. 

MYTHIES  moved  on  behalf  of  the  plaintiff  for  a  trial  The  Comt  wfli 
at  bar. — ^The  defendant  is  the  Lord  Chancellor;  and  in  piiaition<^^ 
Archbold's  Practice  (a)  it  is  stated,  on  the  authority  of  J^^^^^* 
Morton  v.  Hopkins  (6),  that  if  a  Judge  of  either  bench,  or  mewJybecaiue 

•      r>i%  1  t      r\  •\i  *  defendant  it 

a  Master  in  Chancery,  be  a  party,  the  Court  will  grant  a  Lord  Chancel^ 
trial  at  bar  as  of  course,  without  affidavit     There  indeed  pUiintiffanat- 
the  plaintiff  was  a  Judge  of  the  Court  in  which  the  action  ^^^  ^  ^ 
vas  brought;  but  the  case  did  not  proceed  on  that  ground. 
Besides,  the  plaintiff  is  an  attorney  of  this  Court;  and  in 
A$itrey*8case{c)^  the  Court  said,  atrial  at  bar  wasnever  denied 
to  any  officer  of  the  Court,  nor  hardly  to  any  gentleman  of  the 
Bar.  \Polloek^  C.  R — The  state  of  the  administration  of  the 
law  is  very  different  at  the  present  day  to  what  it  was  at 
the  period  of  those  Reports,  and  there  is  now  no  time  at 
whidi  a  trial  at  bar  is  not  productive  of  some  inconveni- 
encei    The  practice  of  the  Court  is,  to  refuse  a  trial  at  bar 
in  an  issuable  term,  even  on  the  application  of  the  Crown. 
There  must  be  some  weightier  consideration  to  induce  us 
to  grant  it,  than  the  fact  of  the  defendant  being  Lord 
Chancellor.]  The  question  about  to  be  raised  is  one  of  con- 
siderable importance,  namely,  whether  it  is  competent  for 
the  Lord  Chancellor  to  decide  a  case  in  which  he  himself 
has  a  pecuniary  interest     [PoUock,  C.  B. — There  is  no  dif- 
ficulty in  reserving  the  point  for  the  opinion  of  the  Court, 
or  raising  it  by  a  bill  of  exceptions.  We  are  bound  to  take 
care  that  the  general  course  of  administration  of  justice  is 
W.  interrupted.] 

RoLFB,  B.,  and  Platt,  B.,  concurred. 

Rule  refused. 

(a)  Page  357.       {b)  1  Sid.  407.        (c)  2  Salk.  661 ;  6  Mod.  123. 
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May  4,  SELLERS  V.  DiCKINSON. 

In  the  «pecifi-  v^  ASE  for  the  infringement  of  a  patent  for  "  an  invention 
totfor'*inr  of  certain  improvements  in  looms  for  weaving." — The  de- 
pioyeoMiits  in     claration,  which  was  in  the  usual  form,  assitmed  the  fol- 

loomi  ibr  weav-  ,  7 

uu^"  the  {dam-  lowing  breaches: — That  the  defendant  put  in  practice  a 

that  his  im-  P^'i't  of  the  invention,  and  also  did  counterfeit,  imitate, 

SSSteTSat*^  and  resemble  the  invention ;  and  also  did  make  and  cause 

dass  of  ma-  to  be  made  divers  additions  to  the  invention  and  subtrac- 

chineiy  call' 

ed  powei^         tions  from  the  same,  whereby  to  pretend  himself  the  in- 

looms,  and  con-  .  j      •  /»        v   •  i  • 

•isted  "in  a      ventor  or  deviser  of  such  invention. 

^^^1™^       Pleas— First,  not  guilty;    secondly,  that  the  plaintiff 

ninn, designed  was  not  the  true  and  first  inventor;  thirdly,  that  the  in- 
fer the  pnipose  .  i  i  i  •     i  i    i  •■ 

of  instantly  vention  was  not  new  as  to  the  public  knowledge,  use,  and 
wS!!?of  Ae  exercise  thereof;  fourthly,  that  the  plaintiff  did  not  by 
^rking  parts     the  specification  particularly  describe  and  ascertain  the 

of  the  looni 

wheneyer  the     nature  of  the  invention j  fifthly,  that  the  plaintiff  did  not, 

the  shed. "^tte    within  six  calendar  months  next  after  the  date  of  the  let- 
then  described 
the  manner  in 

which  that  was  done  in  ordinary  looms,  and  proceeded  thus  : — "  The  principal  defect  in  this  ai^ 
rangement,  and  which  my  improvement  is  intended  to  obviate,  is  the  firequent  breakage  of  the  dif- 
ferent parts  of  the  loom,  occasioned  by  the  shock  of  the  lathe  or  slay  striking  against  the  '  frog,' 
(which  is  fixed  to  the  fiaming).  In  my  improved  arrangement  the  loom  is  stopped  in  the  following 
manner: — I  make  use  of  the  'swell'  and  the  *  8to]>-rod  finger'  as  usual;  the  construction  of  the 
latter,  however,  is  somewhat  modified,  being  of  one  piece  with  the  small  lever  which  bears  against 
the  swell;  but  instead  of  its  striking  against  a  stop  or  '  frog '  fixed  to  the  framing  of  the  loom,  it 
strikes  against  a  stop  or  notch  upon  the  upper  end  of  a  vertical  lever,  vibrating  upon  a  pin  or  stud. 
The  lever  is  furnished  with  a  small  roller  or  bowl,  which  acts  against  a  projection  on  a  horixontal 
lever,  causing  it  to  vibrate  upon  its  centre,  and  throw  a  clutch-box  (which  connects  the  main  driving* 
pulley  to  the  driving^diaft)  out  of  gear,  and  allows  the  main  driving-pulley  to  revolve  loosely  upon 
the  driving-shaft  at  the  same  time  that  a  projection  on  the  lever  strikes  against  the  '  spring  handle,' 
and  shifts  the  strap;  simultaneously  with  these  two  movements  the  lower  end  of  the  vertical  beam 
causes  a  break  to  be  brought  in  contact  with  the  fiy-wheel  of  the  loom,  thus  instantaneously  stq»- 
ping  every  motion  of  the  loom  without  the  slightest  shock."  After  the  date  of  the  plaintiff's  patent, 
the  defendant  obtained  a  patent  for  "improvements  in  and  applicable  to  looms  for  weaving;"  and 
amongst  them  he  claimed  a  novel  arrangement  of  apparatus  for  throwing  the  loom  out  of  gMr  when 
tiie  shuttle  failed  to  complete  its  course.  In  the  defendant's  apparatus,  the  dutch-box  was  not  used, 
bnt,  instead  of  it,  the  stop-rod  finger  acted  on  a  loose  piece  or  sliding  firog;  and  instead  of  a  rigid 
vertical  lever,  as  in  the  plaintiff's  machine,  the  defendant  used  an  elastic  horizontal  lever,  and  by 
reason  of  the  pin  travelling  on  an  inclined  plane,  the  break  was  applied  to  the  wheel  gradually,  and 
not  simultaneously.  The  jury  found  that  the  plaintiffs  arrangement  of  machinery  for  stoj^ing 
loomsby  means  of  the  action  of  the  clutch-box,  in  combination  with  the  action  of  the  break,  was  new 
and  usefiil ;  also,  that'tht  plaintiff's  arrangement  of  machinery  for  bringing  the  break  into  connection 
with  the  fly-wheel  was  new  and  useful;  and  that  the  defendant's  arrangement  of  machinery  for  the 
latter  purpose  was  substantially  the  same  as  the  plaintiff'H  : — Hddy  upon  these  findings,  first,  that 
Ae  specification  was  good;  secondly,  that  the  defendant  had  infringed  the  patent. 


I 
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ra  patent,  canM  a  specification  to  be  inrolled  in  the  isaa 
nirt  of  Chancery ;  sixthly,  that  the  plaintijBT  by  his  peti- 
m,  represented  to  her  Majesty  that  the  invention  was  an 
Tention  of  improyements  in  looms  for  weaving;  that  her 
qesty,  confiding  in  such  representation,  and  in  considera- 
sn  thereof,  granted  the  letters  patent,  aad  that  the  re- 
"esentation  so  made  was  false  and  untrue;  seventhly, 
lat  the  invention  was  not  of  any  use,  benefit,  or  advan- 
ige  whatsoever  to  the  publia  The  plaintijBT  joined  issue 
1  the  first,  second,  fourth,  and  fifth  pleas,  and  replied  to 
te  third,  sixth,  and  seventh  by  traversing  the  allegations 
mtained  therein  respectively. 

The  defendant's  notice  of  objections  was  in  terms  similar 
^  the  pleaa 

At  the  trial,  before  WigfUmdhy  J.,  at  the  Liverpool  Sum- 
ter Assises,  1849,  it  appeared  that  the  patent  in  question 
as  granted  to  the  plaintiff  in  March,  1845,  and  that  the 
Mcification,  after  reciting  the  letters  patent,  proceeded 
I  follows : — 

*'  My  improvements  in  looms  for  weaving  apply  to  that 
lass  of  such  machinery  now  commonly  called  or  known  as 
power-looms,^  and  consist  in  a  novel  arrangement  of  me- 
liamsm,  designed  for  the  purpose  of  instantly  stopping  the 
'hole  of  the  working  parts  of  the  loom,  whenever  the  shut- 
e '  stops  in  the  shed;'  that  is  to  say,  whenever  it  does  not 
jmplete  its  course  firom  one  shuttle-box  to  the  other.  In 
rdinary  power-looms  this  object  is  effected  in  the  follow- 
ig  manner: — ^Each  shuttle-box  is  provided  with  what  is 
illed  a  *  swell,^  (which  projects  from  the  outside  of  the 
rattle-box  whenever  the  shuttle  is  in  the  box,)  against 
hidi  a  small  lever  fixed  upon  the  '  stop-rod '  bears;  upon 
iestq>-rod  is  also  fixed  another  small  lever  or  finger, 
hidi  (whenever  the  shuttle  is  absent  from  both  boxes  at 
lee,  and  consequently  the  '  swell '  does  not  project),  falls 
m  and  comes  in  contact  with  a  stock-piece  called  the 
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18/M).        '  frog/  which  is  fixed  to  the  framing,  thus  preyenting  the 

Sellbbs      lathe  or  slay  beating  up  any  further  and  injuring  the  clotL 

^    ^  At  the  same  time,  a  small  apparatus  fixed  to  the  slay 

BiaKnmoar.  ... 

strikes  against  the '  spring-handle '  of  the  loom,  and  causes 
it  to  shift  the  driving-strap  firom  the  fast  pulley  on  to  the 
loose  one,  and  thus  stop  the  action  of  the  loom.  The  prin- 
cipal defect  in  this  arrangement,  and  which  my  improre- 
ment  is  intended  to  obviate,  is  the  frequent  breakage  of 
the  different  parts  of  the  loom,  occasioned  by  the  shock  of 
the  lathe  or  slay  striking  against  the  '  frog '  (which  is  fixed 
to  the  £raming)>  especially  if  the  loom  is  working  rather 
fast.  In  my  improved  arrangement  the  loom  is  stopped  in 
the  following  manner: — I  make  use  of  the  ^  swell '  and  the 
'  stop-rod  finger '  as  usual;  the  construction  of  the  latter, 
however,  is  somewhat  modified,  being  of  one  piece  with  the 
small  lever,  which  bears  against  the  '  swell/  but  instead  of 
its  striking  against  a  stop  or  'frog'  fixed  to  the  framing 
of  the  loom,  it  strikes  against  a  stop  or  notch  upon  the  up- 
per end  of  a  vertical  lever,  vibrating  upon  a  pin  or  stud. 
This  lever  is  furnished  with  a  small  roller  or  bowl,  which 
acts  against  a  projection  on  a  horizontal  lever,  causing  it 
to  vibrate  upon  its  centre,  and  throw  a  clutch -box  (whidi 
connects  the  main  driving-pulley  to  the  driving-shaft)  out 
of  gear,  and  allows  the  main  driving-pulley  to  revolve 
loosely  upon  the  driving-shaft,  at  the  same  time  that  a  pro- 
jection on  the  lever  strikes  against  the  'spring-handle,' 
and  shifts  the  strap.  Simultaneously  with  these  two 
movements,  the  lower  end  of  the  vertical  lever  causes  a 
break  to  be  brought  in  contact  with  the  fly-wheel  of  the 
loom,  thus  instantaneously  stopping  every  motion  of  the 
loom  without  the  slightest  shock,  at  whatever  speed  tiie 
loom  may  be  working.  But,  in  order  that  my  improve- 
ments in  looms  for  weaving  may  be  perfectly  undentood, 
I  have  attached  to  these  presents  a  drawing,  in  which 
Fig.  1  is  a  plan  view  (as  seen  from  above)  of  part  of  a 
power-loom  with  my  improved  arrangement  applied  diere- 
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to;  and  Fig.  2  is  a  side  or  end  view  of  the  same.  These 
figures  are  drawn  to  a  scale  of  about  six  inches  to  the  foot; 
tnd,  in  order  more  clearly  to  illustrate  my  invention,  the  v. 

new  parts  are  represented  as  shaded  with  colour,  the  ordi- 
naiy  parts  of  the  loom  being  drawn  in  outline  only,    a  a 
is  the  main  or  side  framing  of  the  loom;  b  is  the  yam- 
roller  or  beam;  o  the  crank*shaft;  d  one  of  the  shuttle- 
boxes;  e  the  breast-beam;  and  /  the  cloth-roller.     Upon 
the  crank-shaft  c  the  puUeys  jr  and  h  are  mounted  as  usual, 
except  that  the  puUey  g,  which  in  ordinary  power-looms 
is  keyed  fast  upon  the  crank-shaft,  is  in  this  instance 
placed  loose  upon  the  same,  and  is  connected  with  it  by 
means  of  a  clutch-box,  one  half,  %  of  which  is  cast  on  to 
the  pulley  g,  and  the  other  half,  k,  slides  upon  a  feather  or 
key,  L     The  clutch-box  is  thrown  out  of  gear  for  the  pur- 
pose of  stopping  the  loom,   in  the  following  manner: — 
Upon  the  stop-rod  m  (see  Fig.  2)  are  fixed  the  stop-rod 
fingers  n  (of  which  only  one  is  shewn  in  the  drawing,  the 
other  being  at  the  other  end  of  the  loom),  which,  whenever 
the  shuttle  is  absent  from  both  boxes  at  once,  and  conse- 
quently neither  'swell'  projects,  falls  down   and  comes 
in  contact  with  a  stop  or  notch  o,  at  the  upper  end  of  the 
vertical  lever  p.    This  lever  p  is  mounted  upon  a  pin  or 
itad  at  q,  and  is  furnished  with  a  small  roller  or  bowl,  r, 
which,  acting  against  the  projection  upon  the  end  of  the 
lever  s,  will  cause  the  lever  to  vibrate  upon  its  centre  and 
draw  the  dutch  %  out  of  contact  with  the  clutch  k,  thus 
allowing  the  pulley  g  to  revolve  loosely  upon  the  crank- 
shaft; at  the  same  time  the  projection  t,  at  the  top  of  the 
lever p,  will  strike  against  the  'spring-handle'  and  shift 
the  driving-strap  on    to  the  loose  pulley  A,   as  usual. 
Simultaneously  with  these  movements,  the  break  u  is 
brought  into  contact  with  the  fly-wheel  t;,  in  consequence 
of  its  being  fixed  to  the  bell-crank  lever  w,  mounted  upon 
a  fiUcmin  at  x,  the  lower  end  of  which  lever  is  connected 
to  the  lever  p  hj  the  link  y :  s  is  a  spring  for  the  purpose 
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I860.  of  keeping  the  two  halves^  i  and  k,  of  the  clutch-box  in 
SiLLBBs  g^^f  except  when  thrown  out  as  above  described.  Hay- 
DickSi«>h.  i'^g  ^^^  described  the  nature  and  object  of  my  said  inven- 
tion,  together  with  the  manner  of  carrying  the  same  into 
practical  effect^  I  would  observe,  that  I  claim  as  my  inven- 
tion the  above-described  novel  arrangement  of  mechanism 
for  stopping  the  loom  whenever  the  shuttle  does  not  com- 
plete its  course  from  one  shuttle-box  to  the  other,  by  dis- 
connecting the  main  driving-pulley  from  the  driving^shaft; 
and  also  the  method  of  bringing  a  break  into  connection 
with  the  fly-wheel,  for  the  purpose  of  preventing  the  lathe 
or  slay  from  'beating  up'  any  further,  and  injuring  the 
cloth  by  the  shuttle  stopping  in  the  shed,  or  between  the 
warp  threads/' 

It  was  proved,  that  in  power-loom  weaving  it  sometimes 
happened  that  the  shuttle  failed  to  travel  from  one  box  to 
the  other,  in  which  case  it  became  important  to  stop  the 
action  of  the  machine.  In  the  original  power-loom,  when 
the  shuttle  was  absent  from  the  box,  and  was  trapped  in 
its  course,  the  stop-rod  finger,  not  being  elevated,  came  in 
contact  with  a  "  frog"  fixed  to  the  frame  of  the  loom,  and 
arrested  the  progress  of  the  slay  at  such  a  point  as  to  pre- 
vent the  shuttle  breaking  the  warp  threads,  at  the  same 
time  throwing  the  spring-lever  handle  out  of  its  place,  and 
passing  the  strap  from  the  fast  on  to  the  loose  pulley. 
That  was  attended  with  so  violent  a  concussion  as  fi^ 
quently  to  break  various  parts  of  the  machinery.  By  the 
plaintiff's  invention,  the  whole  of  the  momentum  impart- 
ed to  the  slay,  and  consequently  to  the  stop-rod  finger,  is 
received  on  the  notch  at  the  upper  part  of  the  vertical 
lever,  and,  by  that  means,  is  transmitted  to  the  break, 
which,  being  suspended  on  a  point,  is  brought  in  contact 
with  the  periphery  of  the  fly-wheel,  and  immediately  stops 
the  machinery  without  the  slightest  shock  The  arrange- 
ment has  this  peculiar  property:  that,  the  higher  the  velo- 
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citj,  the  intensity  of  the  momentum  increasing,  the  greater        i860, 
is  the  action  of  the  break  on  the  wheel    The  clutch-box      sillms 
18  a  well-known  mechanical  operation  for  stopping  and     -^  *- 
setting  on  the  power,  but  its  application  as  combined  with 
the  break  is  new.  Before  the  plaintiff's  invention,  breaks  of 
various  kinds  had  been  used  to  stop  the  fly-wheel,  but  no 
break  had  been  applied  in  the  manner  the  plaintiff  applied 
it;  namely,  by  employing  the  momentum  of  the  slay, 
through  the  medium  of  the  finger  of  the  stop- rod,  to  put  a 
break  on  the  fly-wheel. 

In  September,  J  848,  the  defendant  obtained  a  patent 
for  ''  certain  improvements  in  and  applicable  to  looms  for 
weaving,''  and,  amongst  them,  he  claimed  a  novel  arrange- 
ment of  apparatus  for  throwing  the  loom  out  of  gear  when 
the  shuttle  failed  to  complete  its  course.  In  the  defend- 
ant's apparatus  the  clutch-box  was  not  used,  but  instead 
of  it,  the  stop-rod  finger  acted  on  a  sliding-piece,  or  loose 
firog;  and  instead  of  a  rigid  vertical  lever,  as  in  the  plain- 
tiffs machine,  the  defendant  used  an  elastic  horizontal 
lever;  and,  by  reason  of  the  pin  travelling  on  an  inclined 
plane,  the  break  was  applied  on  the  wheel  gradually,  and 
not  simultaneously.  The  defendant's  specification  relat- 
ing to  this  part  of  the  claim  was  as  follows: — 

"  My  improvements  consist  of  a  certain  novel  construc- 
tion and  arrangement  of  apparatus,  whereby  the  loom  is 
thrown  out  of  gear  and  its  motions  suspended  when  the 
hhuttle  fails  to  complete  its  traverse  from  one  shuttle-box 
to  the  other,  and  remains  in  the  shed  while  the  reed  is 
beating  up.  In  ordinary  power-looms  this  is  effected  by 
the  contact  of  the  '  finger'  of  the  *  stop-rod'  with  the  *  frog,' 
a  rod  or  projection  from  the  latter  striking  the  '  spring- 
handle'  and  traversing  the  driving-strap  from  the  fast  to 
the  loose  pulley,  or  by  allowing  the  reed  to  swivel  in  the 
top  rail  or  slay-cap,  and  making  a  spring  joint  in  the  back- 
board of  the  shuttle-race,  the  combined  action  of  which 
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1850.        operate  by  the  intervention  of  levers  upon  a  stop-rod,  and 

SiLLiM       placed  beneath  the  bed  of  the  slay,  the  finger  of  which, 

V.  when  the  shuttle  is  caught  in  the  shed,  act«  upon  the 

spring  handle,  and  effects  the  stoppage  of  the  loom.    The 


characteristic  features  of  this  part  of  my  invention 
that,  by  a  simple  arrangement,  the  advantages  of  the  'hat' 
and  '  loose'  reed-looms  are  combined;  that  it  is  suited  to 
the  manufacture  of  light  or  heavy  fabrics,  from  the  circum- 
stance that  the  reed  is  fast  or  immoveable  so  long  as  the 
shuttle  performs  its  duty  (and  is  therefore  equal  to  beat 
up  cloth  of  any  strength);  but  that,  when  the  shuttle  traps, 
or  is  caught  in  the  shed,  the  reed,  yielding  to  the  pressure 
of  the  shuttle,  swivels  in  the  slay-cap,  and  the  loom  is  im- 
mediately stopped,  without  injury  to  the  warp  or  weft.  The 
absence  of  the  shuttle  from  the  shuttle-box  while  the  reed 
is  beating  up  permits  a  small  finger  or  detector  to  act  up- 
on the  spring  handle  of  the  loom,  and,  simultaneously  with 
the  traverse  of  the  driving-strap  from  the  fast  to  the  loose 
pulley,  applies  a  break  to  the  periphery  of  the  fly-wheeL 
These  operations  are  effected  with  a  fast  back -board  to  the 
shuttle-box,  and  an  ordinary  swell  therein,  which  latter  is 
acted  upon  by  the  shuttle  at  every  prick,  while  the  slay- 
sword  is  neither  recessed  or  cranked,  and  the  stop-rod  fix- 
ed beneath  the  slay  is  dispensed  with.  As  the  brake  levers 
which  I  make  use  of  are  elastic  in  their  action,  it  will  be 
found,  that,  so  soon  as  the  frog  is  liberated  from  contact 
with  the  stop-rod,  or  the  spring  handle  is  placed  in  the 
working  position,  the  fly-wheel  is  also  relieved  from  the 
pressure  of  the  brake,  and  the  loom  is  prepared  to  resume 
its  operations.'' 

It  was  objected,  on  the  part  of  the  defendant,  that  the 
plaintiff's  specification  did  not  sufficiently  state  the  nature 
of  his  invention ;  that,  if  the  claim  was  for  the  combined  ac- 
tion of  the  clutch-box  and  the  break,  there  was  no  infringe- 
ment of  that  combination ;  if  the  claim  was  for  the  several 
pi^rts  of  the  machinery,  then,  the  clutch-box,  being  old,  the 
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patent  was  too  large.  The  learned  Judge  told  the  jury  that  ^  1860.^ 
the  claim  of  the  plaintiff  was  not  for  the  principle  either  of  Sbllus 
stopping  power-looms  by  means  of  the  clutch-box,  or  of  Bickihsov. 
stopping  them  by  means  of  a  break  upon  the  fly-wheel, 
but  it  was  for  a  novel  arrangement  of  mechanism  design- 
ed for  the  purpose  of  instantly  stopping  the  whole  of  the 
working  parts  of  the  loom  whenever  the  shuttle  stops  in 
the  shed,  without  such  a  concussion  as  would  endanger 
or  damage  the  machinery;  that,  if  the  question  were 
whether  the  defendant  had  imitated  the  combined  ac- 
tion of  the  clutch-box  and  the  break,  undoubtedly  he  had 
not  infiringed  the  plaintiff's  patent,  for  he  had  left  out 
the  clutch-box;  and  his  Lordship  left  to  the  jury  the  fol- 
lowing questions: — "  Is  the  plaintiff's  arrangement  of 
machinery  for  stopping  looms,  by  means  of  the  action 
of  the  dutch-box  in  combination  with  the  action  of 
the  break,  as  described  by  the  plaintiff,  new?  Is  it  useful? 
Is  the  plaintiffs  arrangement  of  machinery  for  bringuig 
the  break  into  connection  with  the  fly-wheel  new?  Is  it 
useful?  Is  the  arrangement  of  machinery  for  bringing  a 
break  into  connection  with  the  fly-wheel  in  the  machines 
made  by  the  defendant  the  same  substantially  as  the 
plaintiff's  arrangement  of  machinery  for  that  purpose?" 
The  jury  answered  all  these  questions  in  the  affirmative; 
whereupon  his  Lordship  directed  a  verdict  for  the  plaintiff 
reserving  leave  for  the  defendant  to  move  to  enter  a  ver- 
dict for  him,  if  the  Court  should  be  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover. 

WatBOfiy  in  the  following  Michaelmas  Term,  obtained  a 
rule  nisi  accordingly,  and  also  for  a  new  trial,  on  the 
ground  of  misdirection ;  against  which 

Martiny  Atherton,  and  Wd}8ter  now  shewed  cause. — 
KtBt,  the  specification  is  good.  The  language  of  a  specifi- 
cation ought  not  to  be  strictly  scanned ;  the  proper  mode  of 
looking  at  it  is  to  see  whether  what  is  claimed  as  the  in- 
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1850.        yention  is  there  distinctly  and  clearly  explained:  Newton 

^^^^^!^^      ▼•  The  Grand  Jwaction  Railway  Campa/ny  (a).     Here  the 

V.  plaintiff  claims  as  his  invention  a  "  novel  arrangement  of 

mechanism  for  stopping  the  loom  whenever  the  shuttle 

does  not  complete  its  course  from  one  shuttle-box  to  the 

other;'"  and  that  is  accomplished  by  disconnecting  the  midn 

driving-pulley  from  the  driving-shaft,  and  by  bringing  a 

break  in  connection  with  the  fly-wheeL     It  is  true  that 

the  use  of  the  clutch-box  is  old;  but  the  claim  is  not  for 

the  two  things,  but  for  a  novel  arrangement,  consisting  of 

the  combined  action  of  the  clutch-box,  and  the  break  upon 

the  fly-wheel;  and  that  the  jury  have  found  to  be  new  and 

useful     The   case  is  distinguishable  from   Templeton  v. 

Macfarlane  (b),  for  there  the  patentee  by  his  specification 

claimed  two  processes,  one  of  which  was  old;  if  his  claim 

had  been  for  a  new  mode  of  arranging  old  materials,  the 

patent  might  have  been  supported. 

Secondly,  the  defendant  has  infringed  the  plaintiff's  pa- 
tent It  is  clear  that  a  new  combination  of  old  mechanism, 
so  as  to  produce  a  new  effect,  may  be  the  subject  of  a  patent^ 
and  whilst  it  is  in  force,  another  person  cannot  use  any  part 
of  that  combination  which  is  new.  In  Hindmarsh  on  Pa- 
tents (c),  it  is  said,  "  In  order  to  make  out  his  case,  it  is  not 
necessary  that  the  plaintiff  should  shew  that  the  defendant 
has  used  or  exercised  the  whole  of  the  art  or  invention  com- 
prised in  the  patent ;  it  is  sufficient  if  he  can  shew  that  the 
defendant  has  used  any  part  of  it''  The  correct  principle  is 
thus  laid  down  by  Tindal,  C.  J.,  in  his  address  to  the  jury 
in  Walton  v.  Potter  (d) :  "  Where  a  party  has  obtained  a  pa- 
tent for  a  new  invention,  or  a  discovery  he  has  made  by 
his  own  ingenuity,  it  is  not  in  the  power  of  any  other  per- 
son, simply  by  varying  in  form,  or  in  immaterial  circum- 
stances, the  nature  or  subject-matter  of  that  discovery,  to 

(a)  Bee  post,  p.  331.  (<?)  Page  489. 

{b)  1  H.  L.  Gas.  595.  (d)  1  Webst  Pat.  Oas.  586. 
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obtain  either  a  patent  for  it  himself,  or  to  use  it  without        1650. 
the  leave  of  the  patentee,  because  that  would  be  in  effect      8K.i.«ig' 
and  in  substance  an  invasion  of  the  right:  and  therefore,     ^    ^• 
vhat  70U  have  to  look  at  upon  the  present  occasion  is,  not 
amply  whether  in  form,  or  in  circumstances  that  may  be 
more  or  less  immaterial,  that  which  has  been  done  by  the 
defendants  varies  firom  the  specification  of  the  plaintiff's 
patent,  but  to  see  whether  in  reality,  in  substance  and  ef- 
fect the  defendants  have  availed  themselves  of  the  plain- 
tiff's invention,  in  order  to  make  that  article  which  they 
Ittve  sold  in  the  way  of  their  trade.""    Newton  v.  The  Grand 
Jmction  Railway  Company  (a)  is  an  express  authority  to 
sbew  that  there  may  be  an  infringement  of  part  of  a  com- 
bination of  old  materials,  that  part  being  new  and  useful. 

Waisofiy  Orompton,  and  Cowling,  in  support  of  the  rule. — 
The  main  question  depends  on  the  construction  to  be 
put  upon  the  specification.  If  the  claim  is  for  an  arrange- 
ment or  combination  of  known  materials,  there  has  been 
no  infringement  of  that  combination;  but  if  the  claim  is 
f(vthe  several  parts  described  in  the  specification,  then, 
<Ae  of  those  parts  not  being  new,  the  patent  is  void.    The 
pKsumption  is,  that  the  claim  extends  to  the  whole  and 
to  each  part    The  rule  is  thus  laid  down  by  Lord  AUnger, 
G  R,  in  Carpenter  v.  Smith  (6):  "  It  is  required  as  a  con- 
dition of  every  patent,  that  the  patentee  shall  set  forth  in 
Ids  specification  a  true  account  and  description  of  his  pa- 
tent or  invention;  and  it  is  necessary  in  that  specification 
that  he  should  state  what  his  invention  is,  what  he  claims 
to  be  new,  and  what  he  admits  to  be  old;  for  if  the  speci- 
fication states  simply  the  whole  machinery  which  he  uses, 
and  which  he  wishes  to  introduce  into  use,  and  claims  the 
whole  of  that  as  neW)  and  does  not  state  that  he  claims 
either  any  particular  part,  or  the  combination  of  the  whole 

(a)  Bee  post,  p.  331.  (b)  Webster's  Pat.  Cas.  532. 
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1850.  as  new,  why  then  his  patent  must  be  taken  to  be  a  patent 
Bbllus  ^^^  ^^^  whole  and  for  each  particular  part,  and  his  patent 
will  be  void  if  any  particular  part  turns  out  to  be  old,  or 
the  combination  itself  not  new/'  That  is  in  accordance 
with  the  decision  in  Templeton  v.  Macfarlane  (a).  In  HiU 
V.  Thompson  (6),  which  is  stated  by  Abbott,  C.  J.,  in  Brttrh 
ton  y.  Hawke8{c),  to  have  undergone  great  consideration, 
Lord  Eldon,  C,  said,  "  There  may  be  a  valid  patent  for  a 
new  combination  of  materials  previously  in  use  for  the 
same  purpose,  or  for  a  new  method  of  applying  such  ma- 
terials. But  in  order  to  its  being  effectual,  the  specifica- 
tion must  clearly  express  that  it  is  in  respect  of  such  new 
combination  or  application,  and  of  that  only,  and  not  lay 
claim  to  the  merit  of  original  invention  in  the  use  of  the 
materials.'^  This  specification  in  substance  states  that  the 
mode  in  which  the  improvements  are  effected  is  by  a  com- 
bination of  some  part  of  two  processes  (which  had  been 
used  before),  the  one  for  the  purpose  of  stopping  the  mo- 
mentum already  given,  and  the  other  for  preventing  a 
further  accumulation  of  power  to  the  loom.  The  patentee 
claims  as  new  the  clutch-box  applied  to  those  purposes; 
but  that  use  of  the  clutch-box  had  been  long  known.  K, 
however,  the  clutch-box  is  not  claimed  separately,  then 
the  claim  is  for  a  combination  of  two  things,  namely,  the 
clutch-box  and  the  break;  and  the  defendant  cannot  be 
guilty  of  an  infringement  of  the  patent  by  using  only  one 
of  them.  The  passage  cited  from  Hindmarsh  on  Patents 
has  reference  to  an  infringement  of  some  part  of  that  which 
is  claimed  as  the  invention  ;  but  if  this  is  a  claim  for  an 
arrangement  or  combination  of  known  materials^  the  de- 
fendant has  not  used  that  combination. 

Pollock,  C.  R — ^The  rule  ought  to  be  discharged.    The 
question  resolves  itself  into  two  points :  First,  whether  there 

(a)  1  H.  L.  Cas.  595.       (b)  3  Mer.  622.       (c)  4  B.  <Sr  Aid.  541. 
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ifi  any  objection  to  the  specification :  Secondly,  whether  the        1850. 
patent  has  been  infringed.     In  deciding  those  points,  wo       SEumT 
must  bear  in  mind  that  the  jury  have  found  that  the     ^    ** 

,  DlOUHSOV. 

plaintiff's  arrangement  of  machinery  for  stopping  looms  by 

means  of  the  action  of  the  clutch-box  in  combination  with 

the  action  of  the  break,  is  new  and  is  useful;  also  that  so 

much  of  the  plaintiff's  arrangement  of  machinery  as  the 

defendaBt  has  used,  namely,  that  for  bringinga  breai  into 

connection  with  the  fly-wheel,  is  substantially  the  same  as 

the  plaintiff's  arrangement  of  machinery  for  that  purpose, 

and,  in  addition,  is  of  itself  new  and  useful     Upon  those 

findings,  and  referring  also  to  the  specification,  I  have  no 

dijficulty  in  coming  to  the  conclusion  that  the  verdict 

ought  to  stand.  Whether  upon  the  evidence  the  jury  were 

justified  in  so  finding,  it  is  not  necessary  to  express  an 

opinion,  because  the  rule  was  not  obtained  on  the  ground 

of  the  verdict  being  against  evidence.     All  that  we  have 

to  consider  is  the  conclusion  which  in  point  of  law  we 

ong^t  to  arrive  at,  with  those  facts  so  found  before  us. 

The  point  to  which  I  shall  first  address  myself  is,  whe- 
ther  the  specification  is  good.  With  the  facts  so  found, 
I  am  of  opinion  that  the  specification  is  perfectly  good. 
The  first  finding  of  the  jury  is,  that  the  arrangement  of  ma- 
chinery for  stopping  looms  by  means  of  the  action  of  the 
chtch-box  in  combination  with  the  action  of  the  break 
'^  new  and  useful.  Then,  is  that  sufficiently  specified? 
It  seems  to  me  it  is.  The  invention  of  the  plaintiff  is  in 
wie  point  of  view  single.  He  calls  it  "  my  invention  of 
certain  improvements  in  looms  for  weaving;"  but  he  says 
the  improvements  apply  to  that  class  of  machinery  known 
as  power-looms,  and  consist  in  "  a  novel  arrangement  of 
"^^hanism,  designed  for  the  purpose  of  instantly  stopping 
the  whole  of  the  working  parts  of  the  loom  whenever  the 
shuttle  stops  in  the  shed."  He  then  describes  the  way  in 
▼hich  he  does  it  He  says  that  the  common  mode  is  per- 
fumed in  a  certain  manner;  and  he  then  goes  on  to  de- 
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1850.  scribe  his  mode  of  separating  the  machine  firom  the  moving 
SBLLBB8  power  by  means  of  a  clutch-box;  and  he  associates  with 
that  a  break,  the  effect  of  which  he  thus  expresses: — "Si- 
multaneously with  these  two  movements,  the  lower  end  of 
the  vertical  lever  causes  a  break  to  be  brought  in  contact 
with  the  fly-wheel  of  the  loom,  thus  instantaneously  stop- 
ping every  motion  of  the  loom  without  the  slightest  shock, 
at  whatever  speed  the  loom  may  be  working/'  Then  comes 
his  claim;  and  I  must  say,  that  though  at  first  I  doubted 
whether  the  claim  consisted  of  two  parts  or  of  one  only, 
yet,  on  reading  the  specification  with  that  candour  and  in- 
dulgence with  which  a  specification  should  be  read,  it  ap- 
pears to  me  to  consist  of  one  only.  He  says,  "  I  claim  as 
my  invention  the  above-described  novel  arrangement  of 
mechanism;''  and  we  must  understand  the  expression 
<<  novel  arrangement  "  to  mean  the  same  thing  in  the  lat- 
ter part  of  the  specification  as  in  the  former;  and  it  is  clear 
that  in  the  former  it  means  one  thing  only.  He  says,  my 
invention  "  consists  in  a  novel  arrangement  of  mechanism 
for  instantly  stopping  the  loom."  Then  he  mentions  the 
occasion  when  that  would  be  required,  viz. "  whenever  the 
shuttle  does  not  complete  its  course  firom  one  shuttle-box 
to  the  other,"  by  disconnecting  the  main  driving-puUey 
firom  the  driving-shaft;  ''  and  also,"  (which  ought  to  be 
read  "  and  by*')  the  method  of  bringing  a  break  into  con- 
nection with  the  fly-wheel,  for  the  purpose  of  preventing 
the  lathe  or  slay  firom  beating  up  any  fiirther  and  injuring 
the  cloth  by  the  shuttle  stopping  in  the  shed  or  between 
the  warp  threads."  That  being  the  case,  the  specification 
is  firee  firom  objection. 

The  next  point  is,  whether  there  has  been  any  infiinge- 
ment  of  the  patent  The  argument  addressed  to  us  was, 
that  this  is  a  patent  for  a  combination  of  old  and  new  me- 
chanism, and  the  defendant  not  having  used  the  combina- 
tion, there  can  be  no  infiingement.  But  that  is  not  sa 
There  may  be  an  infringement  by  using  so  much  of  a  com- 
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bination  as  is  material,  and  it  would  be  a  question  for  the        1850. 
jurj  whether  that  used  was  not  substantially  the  same       Billbu 
tiling.     I  recollect  a  case  in  which  a  patent  was  taken  out     Diouiiaoir 
for  an  invention,  a  part  of  which,  though  supposed  in  the 
first  instance  to  be  useful,  was  soon  found  to  be  prejudicial, 
and  was  afterwards  left  out;  but  the  patent  was  never- 
tlieless  sustained  (a).    Now,  suppose  that  had  been  a  mere 
combination  of  matters  entirely  new  as  a  combination,  but 
all  of  them  old  singly,  I  cannot  help  thinking  that  if  the 
jury  had  found  that  the  substantial  parts  of  the  combina- 
tion were  used,  that  would  have  been  an  infringement  of 
the  patent    Looking  at  this  in  the  spirit  with  which  we 
ought  to  view  a  patent  for  the  purpose  of  deciding  the 
rights  of  the  parties,  what  is  this  patent  for?    It  is  for  a 
mode  by  which  the  inventor  seeks  to  separate  the  machine 
fiom  the  source  of  power,  and  at  the  same  time  to  stop 
the  momentum  which  has  already  accumulated^  and  to  do 
that  by  one  and  the  same  operation:  in  fact,  to  make  the 
machine  itself  do  it.     Whenever  the  occasion  arises,  by  the 
shuttle  remaining  among  the  sheds,  and  not  arriving  at 
the  shuttle-box,  the  machine  is  so  constructed  that  one 
and  the  same  operation  throws  it  out  of  gear  and  at  the 
same  time  applies  a  break  to  the  fly-wheel,  so  as  to  stop 
the  momentum.    The  defendant  has  substituted  for  the 
dutch-box  the  old  plan  of  the  '  frog,'  and  instead  of  sepa- 
rating the  power  and  the  machine  by  a  clutch-box,  and  so 
throwing  the  machine  out  of  gear,  he  has  followed  the  old 
mode  of  throwing  off  the  strap,  but  he  has  adopted  the  more 
important  and  substantial  improvement  of  the  break,  which 
the  jniy  have  found  is  in  itself  an  arrangement  of  machin- 
cry  new  and  useful.    What  would  have  been  the  effect  if 
the  clutch-box  had  been  entirely  new,  and  the  plaintiff  had 
complained  of  its  use  only,  we  are  not  now  called  upon  to 
say;  but  I  think  it  may  be  laid  down  as  a  general  propo- 

(a)  ProbaWj  Lewis  v.  Marling,  4  C.  A  P.  52 ;  10  B.  A  C.  22. 
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1850.  sition,  (if  a  general  proposition  can  be  laid  on  a  subject 
Skllbbs  applicable  to  such  a  variety  of  matters  as  patent  law, — 
Dio«H80K.  "^**^^«'  i^d^^d'  incommensurable  with  each  other,  for  the 
same  doctrine  which  would  apply  to  a  medicine  would 
scarcely  apply  to  a  new  material  or  a  new  metal,)  that  if  a 
portion  of  a  patent  for  a  new  arrangement  of  machinery  is 
in  itself  new  and  useful,  and  another  person,  for  the  pur- 
pose of  producing  the  same  effect,  uses  that  portion  of  the 
arrangement,  and  substitutes,  for  the  other  matters  com- 
bined with  it,  another  mechanical  equivalent,  that  would 
be  an  infringement  of  the  patent.  Such  is  the  case  in  the 
present  instance.  It  appears  to  me,  with  reference  to  the 
facts  found  by  the  jury,  that  the  specification  is  good,  and 
that  the  defendant  has  infringed  the  patent 

RoLFE,  B. — I  am  also  of  opinion  that  the  rule  ought  to 
be  discharged.  The  first  question  is,  what  is  the  construc- 
tion of  the  specification;  because  when  that  is  once  ascer- 
tained, the  rest  follows  as  of  course.  In  my  opinion,  what 
the  patentee  claims  is  a  matter  entirely  new,  subject  to  a 
qualification  which  I  shall  presently  mention.  I  come  to 
that  conclusion  on  reading  the  specification  as  a  person  of 
ordinary  understanding  would  do,  not  loosely  conjecturing 
anything,  but,  at  the  same  time,  not  scanning  it  as  if  it 
were  a  special  plea.  I  must  farther  say,  that  in  my  expe- 
rience I  never  saw  a  fairer  specification,  or  one  more  cal- 
culated fully  and  clearly  to  express  what  the  invention  is. 
The  plaintiff  begins  by  saying,  that  his  improvements 
"  consist  in  a  novel  arrangement  of  mechanism,  designed 
for  the  purpose  of  instantly  stopping  the  whole  of  the 
working  parts  of  the  loom  whenever  the  shuttle  stops  in 
the  shed."  It  is  well  known,  that,  in  working  the  power- 
loom,  it  occasionally happensthat  the  shuttle  gets  entangled 
in  the  warp,  and  if  the  machine  be  not  instantly  stopped, 
the  whole  fabric  is  liable  to  be  damaged.  The  plaintiff 
then  proceeds  to  tell  in  what  mode  that  has  hitherto  been 
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effected;  and  for  this  purpose  it  is  not  necessary  to  consi-         1850. 
der  whether  he  has  in  point  of  fact  correctly  stated  the       sillirs 
mode,  but  in  consjiruing  what  his  improvements  are,  we  ^- 

l/ICKUISOIi. 

most  consider  them  with  reference  to  that  which  he  de- 
scribes as  the  present  mode,  and  which  he  says  is  this. 
[His  Lordship  read  that  part  of  the  specification.]  In 
plain  language,  formerly  there  was  such  a  contrivance  of 
machinery,  that  whenever  the  shuttle  got  entangled,  in  an 
instant  a  certain  part  of  the  machine,  which  he  calls  the 
^'finger/'  struck  against  a  thing  called  the  ''frog,'' which  was 
fixed  to  the  frame-work  of  the  machine,  the  effect  of  which 
was  to  throw  the  work  out  of  gear,  by  throwing  the  strap 
off  the  fast  pulley  on  to  the  loose  pulley.  Having  thus 
stated  what  he  considered  the  old  mode,  he  next  states 
what  he  conceives  to  be  the  defects  of  that  mode.  [His 
Lordship  read  that  portion  of  the  specification.]  Then, 
having  stated  that  his  object  is  to  introduce  some  improve- 
inents  which  shall  have  the  same  effect  of  stopping  the 
niachine,  but  without  the  violent  shock,  he  says  the  mode 
he  proposes  is  this.  [His  Lordship  read  that  part  of  the 
specification.]  That  is  to  say,  whereas  heretofore  the  strap 
^  been  thrown  off  by  the  finger  striking  against  the 
fr*nie-work,  and  by  a  certain  apparatus  which  shifted  it 
from  the  fast  pulley  on  to  the  loose  pulley,  now  I  contrive 
^  &Toid  that  shock,  by  making  the  finger  strike  on  a  ver- 
tical lever,  vibrating  on  a  pin  or  stud,  and  not  on  a  part  of 
the  frame- work;  the  result  of  which  is,  that  by  a  certain 
•''Migement,  afterwards  described,  the  strap  is  thrown  off. 
I  do  not  see  that  the  clutch-box  is  claimed  as  an  invention. 
He  conceives  that  the  best  mode  of  fixing  on  the  machinery 
^with  a  clutch-box;  and  in  substance  he  says,  my  improve- 
ment, which  mainly  consists  in  striking  the  vertical  lever, 
whetherin  connection  with  a  clutch-box  or  not,  has  the  effect 
of  throwing  the  machine  out  of  gear,  as  was  done  before,  but 
^thout  the  violence  of  the  shock.  And  he  then  adds, 
"  Simultaneously  with  these  two  movements,  the  break  is 
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I860.        brought  in  contact  with  the  wheel''     [His  Lordship  read 
Skllus       ^^^^  P^^  ^^  ^^^  specification.]    It  is  wrong  to  suppose  that 
-J    ••  in  this  specification  the  words  "  stopping  every  motion  of 

the  loom"  necessarily  mean  the  moving  power.  They  are 
used  very  generallyfor  ^'stopping  the  momentum  which  the 
machine  has  acquired/'  Then,  what  is  it  the  plaintiff  has 
claimed?  Why,  whereas  formerly  the  mode  of  stopping  the 
machine  was  by  throwing  off  the  strap  by  means  which 
caused  a  violent  jar,  I  have  introduced  an  arrangement  of 
machinery  which  shall  have  the  same  effect  of  throwing 
off  the  strap  as  before,  but  without  that  jar;  and  I  men- 
tion a  clutch-box  because  I  consider  that  the  best  mode  of 
fixing  on  the  wheels ;  and  simultaneously  I  introduce  that 
which  the  jury  have  found  to  be  a  complete  novelty.  I 
check  the  momentum  already  acquired,  by  making  the 
same  machinery  apply  the  break  to  the  fly-wheel.  Can 
anything  be  more  clear?  It  seems  to  me  wholly  a  new  in- 
vention; except,  indeed,  if  the  plaintiff  had  proceeded 
against  any  person  for  using  the  clutch-box,  or  for  throw- 
ing the  strap  off  the  pulley,  he  could  only  have  succeeded 
by  shewing  that  they  had  done  so  by  means  of  the  vertical 
lever.  The  whole  of  the  application  of  the  break  is  a  no- 
velty; as  to  the  other  part,  he  does  not  profess  it  to  be  a 
novelty:  on  the  contrary,  he  states  exactly  how  it  was 
done  before,  and  points  out  what  his  distinctions  are,  and 
then,  after  having  described  in  detail  the  mode  of  making 
the  machinery  operate,  he  says,  "  I  claim  as  my  invention," 
&c.  [His  Lordship  read  that  portion  of  the  specification.] 
It  seems  to  me,  therefore,  that,  looking  at  the  construc- 
tion of  this  specification,  what  the  plaintiff  claims  is  a 
new  invention  altogether,  by  making  the  stoppage  consist 
in  the  striking  of  a  finger  (nearly,  but  not  quite,  in  the 
same  position  as  in  the  old  machine),  not  against  the  frame- 
work, but  against  a  lever  arranged  in  the  mode  which  he 
has  detailed  in  that  part  of  the  specification  which  I  have 
referred  to,  and  which  has  the  same  effect  that  the  former 
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machine  had,  of  throwing  the  strap  off,  whether  there  be  a  l^^- 
clntch-box  or  not;  and  then  there  is  introduced  a  new  ele-  Silurs 
ment  altogether,  namely,  a  break,  which  at  the  same  time  nicxuraov. 
that  the  machinerjis  put  out  of  gear,  has  the  effect  of  stop- 
ping the  flj-wheeL  That  is  the  construction  of  the  specifica- 
tion. Then  I  think,  that  when  the  complaint  is,  that  the 
infiringement  has  been  of  that  which  is  found  to  be  entirely 
new,  the  learned  Judge  was  perfectly  right  in  his  direction 
to  the  jury.  The  question  was  not  whether  there  had  been 
any  infringement  of  the  combined  action  of  the  clutch-box 
and  the  break,  but  whether  the  defendant  imitated  that 
one  thing,  namely,  the  application  of  the  break  to  the  fly- 
wheel through  the  momentum  of  the  slay.  For  that  reason, 
there  having  been  no  misdirection,  there  can  be  no  new 
trial,  and  the  specification  being  good,  the  rule  must  be 
discharged. 

Platt,  B. — ^I  am  of  the  same  opinion.  UntU  the  year 
1845  there  was  no  means  of  stopping  the  power-loom  when 
the  shuttle  failed  to  perform  its  course,  without  causing  a 
violent  shock.  The  plaintiff  applied  his  ingenuity  to  the  sub- 
ject, and  elaborated  a  mechanical  contrivance  for  stopping 
the  loom  instantaneously,  and  without  any  shock.  That 
b  effected  by  a  combination  of  machinery  which  the  jury 
have  found  to  be  new  and  useful,  and  by  which  at  the 
same  moment  the  loom  is  put  out  of  gear  and  the  fly- 
wheel is  instantaneously  stopped  by  a  pressure  equivalent 
to  the  velocity  of  the  machine  at  the  time;  because  we  all 
know  that  the  momentum  of  the  machine  depends  on  the 
quantity  of  matter  multiplied  into  the  velocity,  and  the 
quantity  of  matter  being  always  the  same,  of  course  the 
pressure  would  be  in  proportion  to  the  velocity  of  the  ma- 
:;hine.  The  counteracting  force  which  would  be  used  for 
lestroying  its  momentum,  would  always  be  in  proportion, 
md  therefore  it  would  create  an  absolute  stability,^-or 
"ather,  it  would  produce  actual  quiet;  because  two  forces 
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^^^60^      of  the  same  amount,  opposed  to  each  other  in  opposite  di- 
Sbllibs        rections,  destroy  each  other.     Certainly  a  most  ingenious 

DicKursov.  invention.  Then  the  next  question  is,  whether  the  plain- 
tiff, having  made  this  invention,  has  properly  described  it 
in  his  specification.  He  first  points  out  the  object  of  his 
improvements,  namely,  "  instantly  stopping  "  the  whole  of 
the  working  parts  of  the  loom  whenever  the  shuttle  stops 
in  the  shed.  Then,  after  giving  an  account  of  the  mode 
in  which  looms  were  stopped  up  to  that  time,  he  states 
the  manner  in  which  he  proposes  to  do  it;  and  then  he 
concludes  by  stating  that,  simultaneously  with  these  two 
movements,  the  break  is  brought  in  contact  with  the  fly- 
wheel. Surely  any  one  who  reads  that  specification  must 
understand  what  the  object  of  the  invention  was;  and  the 
mode  by  which  it  is  to  be  effected  is  most  minutely  de- 
scribed. Then  what  does  the  plaintiff  claim?  He  says, 
"  I  claim  as  my  invention  the  above-described  novel  ar^ 
rangement  of  mechanism.'"  What  for?  "  For  stopping  the 
loom  whenever  the  shuttle  does  not  complete  its  course 
from  one  box  to  the  other.''  Then  he  shews  how  that  is 
done :  "  by  disconnecting  the  main  driving-pulley  from  the 
driving-shaft;  and  also  by  the  method" — which  the  con- 
text requires  to  be  read,  "  and  by  the  method  of  bringing 
a  break  into  connection  with  the  fly-wheel,  for  the  purpose 
of  preventing  the  lathe  or  slay  from  beating  up  any  fur- 
ther," &c.  Therefore,  it  seems  to  me  that  the  specification 
most  distinctly  describes  the  invention;  and  the  jury  hav- 
ing found  that  it  is  new  and  useful,  and  that  the  act  of 
the  defendant  was  substantially  an  infringement  of  it,  the 
rule  ought  to  be  discharged. 

Rule  discharged  (a). 

(a)  The  following  case,  which      but  has  not   been  hitherto  re- 
was  referred  to  on  the  argument,      ported : — 
was  decided  in  Hilary  Term,  1846, 
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1850. 
Nbwto5  v.  The  Grand  Junction  Railway  Oompant.  ^^     ' 

OaSE  for  the  inMngement  of  a  patent  for  "  certain  improvements  in  "v^ere  a  patent 
the  construction  of  boxes  for  axles  or  axletrees  of  locomotive  engines  it  granted  for 
and  carriages,  and  for  the  bearings  or  journals  of  machinery  in  gene-  */^^J]j^" 
nl/'— Pleas  (inter  alia),  not  guilty;  that  the  invention  was  not  new ;  thingi,  some  of 
and  that  no  sufficient  specification  was  inrolled.  whidi  are  old 

At  the  trial,  before  Cresswdl,  J.,  at  the  Liverpool  Summer  Assizes,  ^^  ^J^^^^^f 
1845,  it  appeared  that  the  patent  in  question  was  granted  to  the  norelty  dependa 
plaintiff  in  May,  1843,  and  that  the  specification  (so  for  as  material)  upon  whetoer 
was  as  follows : — "  This  invention  consists  of  certain  improvements  in  ^^]J^  l^  ^^ 
the  manner  of  making  or  constructing  the  boxes  within  which  the   specification  om 
gudgeons  or  journals  of  machinery  of  various  kinds,  and  particularly  «  ^Me  is  new 
the  axles  of  railroad  cars,  of  locomotive  engines,  and  of  other  cars  and  ^^^o  hyt^e^ 
carriages  are  to  run;  and  those  improvements  are  applicable  not  only  diemical  or  me- 
to  boxes  for  axles  or  gudgeons,  which  are  divided  so  as  to  form  semi-  chanical  equiYar 
cyiinders,  but  also  to  boxes,  besirings,  or  sockets  that  are  not  divided,   ^^  ^rJuch 
and  whidi  form  a  continuous  circle,  and  also  to  sockets  which  are  combination 
KIDare,  or  of  any  other  desired  form,  and  within  which  a  rod  or  bar  is  to  wluch  i*^ew 
■iide,  as,  for  example,  the  guide-rods  used  in  locomotive  and  other  m   of  an  in- 
iteam  engines.    The  boxes  in  which  the  gudgeons  or  axles  are  to  run  fringement  of 
•w  to  be  formed  and  prepared  in  the  ordinary  way  of  those  which  are  ^  patent 
to  be  received  into  the  housings  or  plummer-blocks  of  locomotive  en- 
P^  cars,  and  other  machinery,  they  being  made  of  brass,  bell  metal, 
or  any  other  metal  or  metallic  compound  which  has  sufficient  strength 
*nd  is  capable  of  receiving  a  coating  of  tin.     The  inner  parts  of  these 
^xes  are  to  be  lined  with  any  of  the  harder  kinds  of  metallic  com- 
P^^^uids  or  alloys,  known  under  the  names  of  britannia  metal  or  pew* 
**f  J  and  of  which  compounds  or  alloys  block  tin  is  the  basis.     An  ex- 
cellent compound  or  alloy  for  this  purpose  may  be  prepared  by  taking 
about  fifty  parts  of  tin,  five  of  antimony,  and  one  of  copper;  but  other 
compoonds  or  alloys  analogous  in  character  may  be  used.    To  prepare 
the  boxes  for  this  composition,  they  are  to  be  cast  with  projecting 
''^  or  fillets  along  their  interior  edges,  and  on  their  ends  within  their 
■^■cylindrical  ports,  or  on  the  ends  only  of  the  boxes  or  sockets  when 
^  tte  not  divided.    The  interior  of  these  boxes,  and  the  ledges, 
°uet8,  or  rims  above  named  are  then  to  be  cleaned  and  tinned  in  the 
'"J*!  Way  of  performing  that  operation.    A  cylindrical  or  semi-cylin- 
^^  core  of  the  exact  size  (in  its  cylindrical  part)  of  the  gudgeon  or 
^  which  is  to  run  within  the  bearing,  or  of  such  shape  and  dimen- 
^us  as  may  be  necessary  for  the  sockets  of  a  sUde,  or  of  the  stem  of  a 
^^  is  then  to  be  taken,  and  upon  such  core  the  box  to  be  lined  is 
^  **  placed  in  such  manner  as  that  the  core  shall  coincide  within  the 
situation  that  the  axle  or  gudgeon,  slide  or  stem  is  to  occupy  within 
such  box  when  in  use.    The  boxes  are  to  be  of  such  size  as  that,  when 

^  <^re  is  so  placed,  it  shall  not  touch,  but  shall  be  nearly  in  contact 


L 
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18IX).         with  the  projectiiig  rims  or  fillets;  its  distance  therefrom  may  be 
"^    -^  about  the  thirty-second  part  of  an  inch,  more  or  leas.    The  ends  of 

^  the  boxes  are  then  to  be  closed  by  any  suitable  means ;  so  that  the  in- 

Gbaiid  Juno-  terior  shall  form  a  mould  to  receive  the  lining  of  composition,  metal, 
TioF  Railway  or  alloy,  which  is  to  be  fused  and  poured  into  it,  a  proper  i^pertore  be- 
ing prepared  for  that  purpose.  This  aperture,  in  the  boxes  for  rail- 
road cars  and  locomotive  engines,  may  consist  of  a  hole  an  inch  or 
more  in  diameter,  left  through  their  middles  in  the  act  of  casting 
them,  and  in  all  cases  the  opening  may  be  so  proportioned  as  to  suit 
the  size  of  the  box  that  is  to  be  lined.  The  metallio  oompositioi&, 
when  melted  and  poured  into  the  box,  which  has  been  prepared  hj 
being  tinned,  will  unite  firmly  with  its  interior,  and  will  cover  the 
edges  of  the  rims  or  fillets,  so  as  to  prevent  contact  between  them  and 
the  gudgeons,  axle,  slides,  or  stems,  which  they  are  to  receive,  whilst 
the  ledges  will,  at  the  same  time,  effectually  prevent  any  tendency  in 
the  composition,  metal,  or  alloy  to  spread  from  the  weight  or  friction 
of  the  load,  or  the  motion  of  a  slide  or  stem.  In  boxes  thus  prepared, 
the  heating  and  abrasion,  which  are  so  apt  to  occur  in  boxes  so  ordi- 
narily constructed,  do  not  take  place,  and  their  durability  is  conse- 
quently increased.  By  the  emplojrment  of  the  metallic  alloy  in  sheaves, 
and  other  articles  of  this  description,  and  the  substitution  of  a  haid 
compoimd  metal  of  copper  and  tin  for  the  iron  boxes  and  for  the  iron 
pins  or  axles  upon  which  the  sheaves  are  to  run,  the  injurious  conse- 
quences frequently  resulting  from  the  oxidation  of  the  iron  are  obvi- 
ated, such  sheaves  always  turning  freely  on  their  pins  or  axles,  whilst^ 
when  made  of  iron,  they  are  often  obstructed,  and  sometimes  set  &8t, 
from  the  cause  above  named.  I  claim  as  the  invention,  mfAing  or 
constructing  the  boxes  within  which  the  journals  or  axles  of  machineiy 
are  to  run,  or  within  which  the  rods  of  slides,  or  the  stems  of  valves, 
and  other  analogous  parts  of  machinery  are  to  slide,  by  providing  them 
with  rims  or  fillets  along  their  edges  and  at  their  ends,  or  at  their  aids 
only,  according  to  the  nature  and  form  of  the  box,  in  the  manner  and 
for  the  purpose  herein  set  forth ;  and  lining  such  boxes,  prepared  in 
such  or  a  similar  manner,  with  a  metallic  composition  or  alloy,  of 
which  tin  is  the  basis,  for  the  purpose  herein  fully  made  known  and 
described.  Instead  of  employing  rims  or  fillets  for  the  puipoee  of 
holding  or  retaining  the  metallic  compound  or  alloy,  other  methods, 
such  as  knobs,  projections,  or  holes  may  be  adopted.  I  do  not  there- 
fore intend  to  confine  myself  to  the  precise  manner  in  which  the  in- 
vention is  carried  into  effect;  it  is  evident  that  the  mode  maybe 
varied  without  departing  from  the  nature  of  the  invention.** 

Formerly,  the  boxes  in  which  the  axle-trees  of  locomotive  engines 
ran  were  made  of  hard  metal,  chiefly  brass,  and  consequently  heating 
and  abrasion  existed  to  a  great  degree.  That  was  obviated  by  the 
plaintiffs  invention.  The  defendants,  after  the  date  of  the  patent, 
made  boxes  with  a  lining  of  tin  for  their  locomotive  engines;  they 


BA6TEB  TEBM,  13  TICT.  83S 

did  not,  however,  make  their  boxes  with  rims  or  fillets,  or  any  equiva-         18IX). 
lent,  nor  did  they  use  any  alloy,  but  in  the  middle  of  the  box,  while      "^   ^     " 
the  bnsB  was  hot,  they  nibbed  a  stick  of  tin,  working  it,  not  by  a  ^^ 

mould,  bat  by  a  soldering-iron,  so  that  it  was  thick  in  tiie  middle  and  Gain)  Juvo- 
fined  off  to  ttie  edges.  The  learned  Judge  told  the  jury,  that  they  "<>■  n^^^^ 
nmit  take  the  whole  of  that  for  which  the  patent  was  granted,  includ- 
ing the  fiUets  within  the  outer  case,  as  well  as  the  lining  with  tin  and 
the  8olt  metal,  and  say  whether  the  invention  was  new.  Also,  that  if 
1  pitent  was  granted  for  a  new  combination  of  several  things  known 
before,  that  did  not  prevent  any  one  from  using  those  parts  which 
vne  old.  That  it  was  fer  the  jury  to  say,  whether  the  part  here  used 
lit  the  defendants  was  substantially  the  same  thing  as  the  plaintiff's 
iofentiQn.  They  having  found  a  verdict  for  the  plaintiff,  in  the  fol- 
krwmglfichaelmas  Term  a  rule  nisi  was  obtained  to  set  aside  the  ver- 
dict, and  for  a  new  trial,  on  the  ground  (amongst  others)  of  misdirec- 
tion; against  which, 

Bmei,  Martin^  Adolpkiu^  and  WebsUr,  shewed  cause  (a),  (Jan.  29, 
1846.)— WiUi  respect  to  the  question  of  novelty,  they  argued,  that 
the  patent  was  for  a  combination  only,  and  therefore  the  jury  were 
pnpetfytold  to  take  the  whole  of  that  for  which  the  patent  was  grant- 
ed, and  say  whether  it  was  new.  As  to  the  question  of  infringement, 
tiMjargoed  that  the  invention  consisted  in  the  application  of  the  soft 
Betalto  the  hard  metal,  for  the  purpose  of  lessening  friction ;  and  that 
the  rims  or  fillets  were  not  an  essential  part  of  the  patent,  but  merely 
the  beat  mode  of  carrying  out  the  invention ;  and  that,  according  to  the 
fondple  laid  down  in  JSeath  v.  Unwin  (5),  if  a  person  substituted  an 
^Bivalent,  whether  chemical  or  mechanical,  for  a  part  of  an  inven- 
tus idiioh  was  new  and  useful,  that  was  an  infringement. 

^^niiy  CrompUmy  and  CouHingy  in  support  of  the  rule,  argued.  First, 

^  npon  the  true  construction  of  the  specification,  the  claim  was  for 

™f  the  hard  metal  by  means  of  rims  or  fillets,  or  by  other  mechan- 

Uneaiia,  so  that  the  alloy  might  adhere ;  and  that  the  learned  Judge 

OQght  to  have  left  it  to  the  jury  to  say  whether  the  application  of  the 

•Qoj,  oomfained  with  the  rims  and  fillets,  was  new.    Secondly,  Tha^ 

the  plaintiff's  was  a  mechanical,  and  the  defendants'  a  chemical  pro- 

^;  and  that  the  use  of  a  chemical  equivalent  was  no  infringement 

of  a  mechanical  mode  of  producing  a  certain  effect.    At  all  events,  the 

leamed  Judge  should  have  left  it  to  the  jury  to  say  whether  the  de- 

ftndantshad  infringed  the  combination. 

Pollock,  C.  B. — ^The  rule  ought  to  be  discharged.    The  criterion  to 
be  qiplied  on  inquiring  whether  the  subject-matter  of  a  patent  is  novel. 


(a)  B€ilorePoUock,Q.B.,Alder9on,B.,  tJidBol/eyB.    (b)  13 M.  &W.583. 
▼OL.  V.  Z  BXCH. 
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I860.         u  to  look  at  the  whole  ipeoificatioQ,  and  see  what  if  ihflre  daimed. 

"V   "^     ''      Now,  referring  to  the  language  of  this  spedfksation,  it  appean  to  me, 

^  that  in  suhetanoe  what  the  patentee  claims  is  the  lining  of  these  boaei 

Geahd  Jvso*    with  an  alloy  of  tin,  having  certain  provisions,  partly  machanical  and 

^^'  Go!^^^^  P<^y  chemical,  for  keeping  the  lining  in  its  place.    That  the  mode 

adopted  by  the  plaintiff  is  partly  chemical,  it  is  impo«ible  to  doubt, 

because  he  first  tins  the  inside  before  the  alloy  b  introduced;  and  the 

evidence  was,  that  by  means  of  that  tinning,  the  alloy  is  made  to  unite 

with  the  hard  metal,  which  it  would  not  otherwise  do.    Therefore,  I 

think  the  jury  were  correctly  told  that  they  were  to  consider  whether 

the  invention  was  new  as  a  whole, — not  whether  it  was  new  as  to  ewy 

part;  because  in  modem  times  that  is  a  novelty  very  rarely  met  with: 

the  more  general  subject  of  a  patent  now  is,  some  new  oomhination  or 

new  application. 

WiUi  respect  to  the  question  of  infringement^  it  appears  to  me  that 
the  direction  of  the  learned  Judge  was  perfectly  correct.  If  a  Judge, 
when  a  patent  case  is  before  him,  is  to  read  a  lecture  on  the  natural 
philosophy  which  belongs  to  the  patent,  and  to  be  strictly  oorreet  in 
every  remark  he  makes,  I  am  afhtid  that  fiew  verdicts  in  patent  eases 
would  stand.  No  doubt  he  is  to  construe  the  specification,  and  tdi 
the  jury  what  the  patent  is  for ;  but  it  is  for  them  to  say  whether  the 
fscts  brought  before  them  do  or  do  not  amount  to  an  inMogement. 
It  was  argued,  that  the  same  criterion  is  to  be  applied  to  the  qnestimi 
of  infringement  as  to  that  of  novelty.  But  that  is  not  so.  In  order 
to  ascertain  the  novelty,  you  take  the  entire  invention,  and  if,  in  all  its 
parts  combined  together,  it  answer  the  purpose  by  the  introduction  of 
any  new  matter,  by  any  new  combination,  or  by  a  new  application,  it 
is  a  novelty  entitled  to  a  patent.  But  in  considering  the  qnestion  of 
infringement,  all  that  is  to  be  looked  at  is,  whether  the  defendant  has 
pirated  a  part  of  that  to  which  the  patent  applies;  and  if  he  has 
used  that  part  for  the  purposes  for  which  the  patentee  adapted  his  bkr 
vention,  and  for  which  he  has  taken  out  his  patent,  and  the  juiy  are 
of  opinion  that  the  difference  is  merely  colourable,  it  is  an  infringemnt* 
For  these  reasons  it  appears  to  me  that  there  was  no  misdirectuHU 

Aldbbson,  B. — I  am  of  the  same  opinion.  In  considering  whether 
the  invention  is  new,  the  proper  mode  is  to  take  the  spedficatioii  al- 
together, and  see  whether  the  matter  claimed  as  a  whole  is  new.  Now, 
the  whole  which  may  be  new  as  claimed,  may  consist  in  some  degree 
of  old  parts,  and  in  some  degree  of  new  parts.  The  question  of  no- 
velty, however,  will  depend  on  whether  the  whole  taken  together  is 
new,  though  it  may  in  part  consist  of  old  parts,  provided  the  patentee 
does  not  claim  the  old  parts,  but  onfy  the  combination  of  them  and 
the  new.  If  that  be  so,  the  learned  Judge  was  perfectly  correct  in 
telling  the  jury  that  they  were  to  take  the  whole  of  the  q>ecification 
into  their  consideration,  for  the  purpose  of  determining  whether  the 
invention  was  a  novelty. 
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Then,  as  to  the  mfringement.    There,  undoubtedly,  the  question  is        1850. 
altogether  ihered,  because,  where  the  invention  consists  partly  of      ^     >f     ^ 
-vrhat  is  old  and  partly  of  what  is  new,  the  combination  is  the  subject         '^'^^ 
of  tbe  patent.     Therefore,  a  person  cannot  infringe  that  part  of  the    Grihd  Juiro- 
ptttentwhldi  it  old,  bee«u«B  the  pablie  cannot  be  prerented  from  using  '^o"  Railwat 
iliatwhidi  ih^had  before  used  in  that  state.  If  the  invention  consists 
of  something  new,  and  a  combination  of  that  with  what  is  old,  then, 
If  an  iadividual  takes  for  his  own  and  uses  that  which  is  the  new  part 
of  the  patent,  that  is  an  infringement  of  it.    The  question  leffc  to  the 
jaxj  was,  whether  the  part  which  the  defendants  had  infringed  was 
or  mi  not  a  new  part  of  Hie  invention.    That  raises  the  question, 
whether  the  aofi  metallic  lining,  as  applied  to  these  boxes,  was  or  was 
not  i  new  invention.    If  the  defendants  had  shewn  that  that  part  of 
theinyention  had  been  used  before,  that  would  have  been  an  answer 
to  the  infringement,  even  though  it  might  not  have  been  a  sufficient 
imwer  to  the  question  of  novelty;  but,  in  my  opinion,  the  evidence 
vtt  materially  in  favour  of  the  plaintifir. 

ftotri,fi. — ^I  shall  add  veiy  few  observations;  indeed  I  should  have 
>Ufed  iKme,  had  it  not  bten  for  the  way  in  which  the  matter  was  pressed 
tfthe  drfndanti'ooiniMl,  M  if,  in  consfeniiigthe  spedfioation,  the  in- 
iBto  ooBsiited  of  the  rims  or  fillets,  and  the  rest  was  a  mere  a^unot. 
Ae^fisGiiaBed  and  scanned  the  language  of  the  specification  in  the 
teM  ioit  of  spirit  as  if  it  were  a  plea  or  replication  specially  demurred 
^  ThilSs  not  th6  spirit  in  whidi  a  speciiicatidn  diould  be  inspect- 
*^  Aepfepermodeistoo(iii8tnieil,andfleei7rfi8tisthegoodten8e 
<f  i^  tod  whether  that  which  the  patentee  claims  as  his  invention  is 
ihffe  diitinctly  and  clearly  explained.  It  is  true  that  here  the  plain- 
tt  bef{bs  hf  describing  tiie  form  of  the  boxes  in  which  this  lining  is 
^IwalMdaoed;  but,  on  looking  to  the  whole  iq>eefficaticm,  it  is  evi- 
^thal  what  ha  means  hf  "  improved  boxes  *'  is  boxes  having  a  lin* 
m^tfeoft  metal,  that  lining  being  held  in  its  place  in  the  best  man- 
te,  which  he  points  out.  The  learned  Judge  told  the  jury,  that,  in 
eH«  to  find  the  infringement,  they  must  find  that  some  part  of  the 
P^  (whiok  means  some  material  patt^  and  which  was  new),  had 
hm  Qsed  by  the  defendants.  There  was  no  evidence  of  the  d^end- 
Sitihanng  used  anything  but  the  lining  of  alloy;  therefore,  when  the 
Jvy^nmd  infringement,  of  necessity  they  found  that  it  was  a  new 

Rul6  dischaxged. 


z2 
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Mead  v.  Bashpoed. 

To  ajplea  of  JUeBT  on  Simple  contract. — Plea,  that  the  plaintiff,  be- 
on  tim'^e  con-  ^^^^  *^^  ^*  ^^^  ^^^^  ^^  ^^^  commencement  of  this  suit, 
ti^  the  plain-  ^^^  ^^^  g^Qj  jg  indebted  to  the  defendant  in  a  large  sum 

tiff  replied,  ai  ° 

u>i9Li6».i0d.,  of  money,  to  wit,  5001,  for  work  done,  and  for  goods  sold 

debt,  that  the  and  delivered,  and  for  money  lent,  &a,  which  said  sum  of 

wfiff lufSe**^'  money  so  due  to  the  defendant  equals  the  supposed  debt 

STi^d*!  "^^^  demanded,  and  aU  damages  by  the  plaintiff  sua- 

did  not  accrue  tained  by  reason  of  the  detention  thereof,  and  against 

yean,  conclnd-  which  said  sum  of  money  so  due  to  the  defendant,  he  the 

fiatira  *An!d  ^l^^^dant  is  ready  and  willing  and  hereby  offers  to  set  off 

ai  to  the  red-  and  allow  to  the  plaintiff  the  full  amount  of  the  last- 
due  of  the 

caufles  of  action,  mentioned  debt  and  damages,  according  to  the  form  of  the 

nay^J^the  statute,  &c. — Verification. 

Siebted^modo  Replication. — As  to  the  plea  of  the  defendant,  so  far  as 

et  formA;  con-  the  same  relates  to  the  sum  of  49Z.  16^.  lOd,  parcel  of  the 

dudinff  to  the       -  ,  •      •  4«» 

country:—  debt  in  and  by  the  declaration  demanded,  the  plaintiff 
dai  demvoT&e,  saith,  that  the  supposed  debts  and  causes  of  set-K)ff  in  the 
that  the  repii-    pi^^  mentioned,  80  far  as  the  same  relate  to  the  said  sum 

cation  waa  bad.   *■ 

The  plaintiff  of  491  16«.  lOd.,  parcel  &c.,  did  not  nor  did  any  or  either 

should  in  such        n     ^  •  i-i/»-i  • 

case  reply,  that  ^f  them  anse  or  accrue  to  the  defendant  at  any  time 

part  of  we  sub- 
ject-matter of 

tiie  Bet-off  i»  barred  by  the  statute,  and  that  he  is  not  indebted  to  the  defendant  in  any  som  whidi 
(excluding  the  part  so  barred)  equaJs  the  amount  of  the  plaintiff's  demand. 
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within  six  years  next  before  the  commencement  of  this         1850. 
suit,  modo  et  form&. — Verification. 

And  as  to  the  plea,  so  far  as  the  same  relates  to  the  re- 
sidue of  the  causes  of  action  in  the  declaration  mentioned, 
the  plaintiff  says,  that  he  was  not  nor  is  indebted  to  the 
defendant,  modo  et  forma;  concluding  to  the  country. 

Special  demurrer,  assigning  for  causes  (amongst  others)^ 
that  the  replication  neither  traverses  nor  confesses  and 
avoids  the  plea.  That  it  tenders  immaterial  issues;  for 
the  plaintiff  might  succeed  on  either  of  such  issues,  and 
jet  may  be  indebted  to  the  defendant  in  a  sum  equal  to 
the  debt  in  the  declaration  and  damages.  That  the  de- 
fendant cannot  take  any  issue  or  issues  on  the  replication ; 
for  whether,  on  the  whole  of  such  replication,  or  on  both 
or  either  of  the  parts  thereof,' the  issue  or  issues,  or  either 
tf  them,  should  be  found  in  favour  of  the  plaintiff  or  de- 
fendant, it  would  not  affect  the  truth  of  the  plea.  That 
the  first  part  of  the  replication,  though  by  its  commence- 
nient  it  purports  to  answer  so  much  of  the  plea  as  relates 
to  the  sum  in  the  introductory  part  of  the  replication  men- 
tioned, viz.  49£  16«.  lOd,  it  does  in  effect  and  substance 
Wfiwer  the  whole  of  the  plea.  That  the  second  part  of 
the  replication,  though  it  purports  by  its  commencement 
to  answer  the  residue  of  the  causes  of  action,  does  in  effect 
uid  substance  answer  the  whole  of  the  last  plea. 

Peacocky  in  support  of  the  demurrer. — The  gist  of  a  plea 
of  set-off  is,  that  the  plaintiff  is  indebted  to  the  defendant 
in  an  amount  at  least  equal  to  the  sum  due  from  the  defend- 
ant to  the  plaintiff.     But  here  the  plaintiff,  by  replying  the 
Statute  of  Limitations  to  so  much  of  the  set-off  as  relates 
to  a  portion  of  his  claim,  and  nil  debet  as  to  the  residue, 
nuses  a  different  and  immaterial  issue.     The  plaintiff 
ought  to  have  replied  to  the  whole  plea  nil  debet;  in 
which  case  the  defendant  must  have  proved  a  debt  due 
to  him,  not  barred  by  the  statute,  equal  to  the  amount 


338  BZOHSQUIB  REPOBTS. 

180a  which  the  plaintiff  might  prove.  [Piatt,  B« — Under  this 
form  of  replication,  if  the  residue  was  not  sufficient  to  out- 
top  the  plaintiff's  claim^  he  would  be  entitled  to  recover, 
although  the  49£.  IGa.  lOcL  was  not  barred  by  the  statute.] 
The  case  is  similar  to  Briacoe  v.  HiU{a\  whereto  a  plea  of 
set-off  the  plaintiff  replied,  that,  except  as  to  972. 12&  4cL, 
parcel  &a,  he  was  not  indebted,  modo  et  form4;  and  also 
to  972.  12a  4c2.,  parcel  &a,  that,  before  the  pleading  of  the 
replication,  the  plaintiff  had  paid  that  sum  into  Court  in 
a  cross  action  brought  against  him  by  the  defendant^  which 
sum  the  defendant  took  out  of  Court  in  satisfaction;  and 
that  replication  was  held  bad,  on  the  ground  that  there 
was  no  averment  in  the  plea  that  the  monies  therein  men* 
tioned,  exclusive  of  the  972.  12s.  4(2.,  were  sufficient  to 
meet  the  plaintiff's  demand.  A  plea  of  set-off  it  not 
divisible^  unless  where,  taken  together  with  other  pleas, 
it  covers  the  whole  of  the  plaintiff's  demand:  Tuck  v. 
T%ek{b).  In  TumbulL  v.  PM(c\  the  defendant  pleaded, 
by  way  of  setoff,  that  the  plaintiff  was  indebted  to  him  in 
a  certain  amount  on  a  judgment  reoovered,  concluding 
with  a  verification  by  the  record;  and  in  a  certain  other 
sum  on  a  promissory  note.  The  plaintiff  replied,  as  to  the 
former  amount,  nul  tiel  record,  and  as  to  the  latter,  never 
indebted;  and  the  Court  intimated  a  strong  opinion  that 
both  plea  and  replication  were  bad  This  point  was  also 
raised  in  Fairthome  v.  Donald  (d),  but  not  expressly  de- 
cided, both  parties  having  consented  to  amend. — [He  also 
cited  1  Wms.  SaunA  338,  n.  (r).] 

Lv^h,  contr^ — A  plea  of  set-off  is  in  the  nature  of  a  de- 
claration in  a  counter  action,  and  may  consist  of  a  multi* 
plicity  of  claims,  to  each  of  which  the  plaintiff  may  hav# 
a  different  answer.  Although  the  amount  proved  under  a 
plea  of  seti^off  to  the  whole  declaration  does  not  cover  the 

(«)  10  M.  <fe  W.  73^.  {e)  2  Ezoh.  793. 

(hy  6  M.  «  W.  109.  (d)  13  M .  A  W.  4M. 
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plaintifrs  demand,  the  defendant  is  still  entitled  to  the        I860. 

benefit  of  it  in  reduction  of  damages:  Rodgers  v.  Maw  (a). 

Suppose,  instead  of  an  indefinite  claim,  the  defendant  had 

setoff  two  promissory  notes  of  lOOt  each,  the  fact  being 

that  one  of  them  was  barred  by  the  Statute  of  Limitations, 

and  the  other  paid ;  if  the  plaintiff  had  replied  to  the 

vhole  plea  the  Statute  of  Limitations,  it  is  evident  that 

he  could  not,  under  that  replication,  prove  that  one  of  the 

ikotes  was  paid.     But,  by  thus  dividing  his  replication  ac- 

anding  to  the  subject-matter  of  defence,  if  he  proves  one 

hnnch  of  the  replication  and  fails  on  the  other,  he  would 

be  entitled  to  judgment  on  the  former  and  the  defendant 

to  judgment  on  the  latter.     [Aldersoiiy  R — The  true  que»« 

tion  is,  whether  there  is  a  debt  due  from  the  plaintiff  to 

the  defendant,  which,  excluding  that  portion  barred  by 

ike  statute,  equals  the  plaintiff's  demand.]     Then  the  de« 

iendant  should  by  his  rejoinder  either  deny  that  any  part 

of  the  set-off  is  barred  by  the  statute,  or,  admitting  that  it 

is  birred,  state,  by  way  of  new  assignment  to  that  branch  of 

ihe  replication,  that  the  residue  equals  the  plaintiff's  claim. 

Under  this  form  of  replication,  the  defendant  has  all  the 

advantage  which  he  would  have  had  under  nil  debet,  with 

'aspect  to  an  acknowledgment  of  the  debt,  to  take  the 

CMe  out  of  the  statute:  OcUe  v.  Capem{b).   Fairthame  t. 

A^KoM,  and  TumbuU  t.  PM,  can  scarcely  be  considered  as 

^^orities,  for  there  the  parties  amended  on  the  sugges- 

^  (^the  Court    In  Blaked&y  v.  SmaUwood{c)y  the  form 

<^reptication  was  the  same  as  the  present,  except  that 

A^  was  a  single  conclusion  with  a  verification  to  the 

wWe;  and  on  that  ground  only  it  was  held  bad. 

Peacoehy  in  reply. — ^Assuming  that  the  4e9k  168.  lOd.  is 
birred  by  the  statute,  if  the  defendant  proved  a  further 
ram  due  to  him  equal  to  what  the  plaintiff  proved^  the 

(a)  15  M.  &  W.  444.        (»)  1  A.  A  B.  103.        {e)  8  Q«  B.  538. 


340  EXOHEQUEB  BEPOBTa 

1850.  defendant  ought  to  succeed  on  the  whole  cause  of  action; 
but,  neyerthelessy  the  plaintifif  would  be  entitled  to  recover 
49t  168.  lOd 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was,  in  the  following  EGUaiy 
Vacation  (Feb.  26),  delivered  by 

Aldebson,  B. — This  case  was  argued  in  Trinity  Term 
last,  before  Lord  Crawworthy  my  Brother  PlaUy  and  myself 
The  question  was,  whether  this  replication  is  good  on  spe- 
cial demurrer.  We  think  it  is  not.  The  gist  of  the  plea 
of  set-off  is,  that  the  plaintiff  is  indebted  to  the  defendant 
in  a  sum  equal  at  least  to  that  which  he  is  seeking  to  re- 
cover in  this  action.  The  plaintiff  in  his  replication  en« 
deavours  to  meet  this  plea  by  dividing  his  demand  (not 
like  set-off)  into  two  parts.  As  to  492. 16«.  lOd,  part  of  his 
demand,  the  plaintiff  says,  that  the  set-off,  so  far  as  relates 
to  that  sum,  that  is,  to  that  portion  of  his  demand,  is 
barred  by  the  Statute  of  Limitations.  And,  so  far  as  it 
relates  to  the  residue  of  his  demand,  the  plaintiff  says  he 
is  not  indebted,  modo  et  form&. 

Now,  in  the  first  place,  though  that  part  of  the  replica- 
tion which  insists  on  the  statute  purports  to  give  an  an- 
swer to  the  set-off  only  so  far  as  relates  to  ASl  16&  lOd, 
part  of  the  plaintiff's  demand,  yet  what  is  asserted  is,  that 
the  causes  of  set-off  are  barred  by  the  statute;  and  if  this 
be  so,  that  part  of  the  replication,  though  purporting  to 
be  replied  only  to  492.  16^.  lOd,  is  in  truth  a  replication 
to  the  whole  plea;  for  if  the  causes  of  set-off,  that  is,  all 
the  causes  of  set-off,  are  barred  by  the  statute,  so  as  not 
to  be  an  answer  to  the  plaintiff'^  demand  of  492. 16«.  lOei., 
so  neither  can  they  be  an  answer  to  the  rest  of  his  claim. 

But  suppose  this  objection  to  be  gotten  over,  and  that 
the  replication  should  be  read  as  if  it  had  been  a  state- 
ment, that  as  to  492.  16«.  lOd,  parcel  of  the  plaintiff^s  de- 
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mand,  the  causes  of  set-off  to  a  like  amount  are  barred  by  iSM. 
the  statute,  this  is  obviously  no  answer  at  all  to  the  de- 
fendant. It  may  be  that  items  to  that  amount  may  be 
barred  by  the  statute,  and  yet  there  may  be  remaining  a 
set-off  not  barred,  sufficient  to  equal  the  plaintiff's  demand, 
which  may  be  established  by  the  proof  The  only  course 
open  to  the  defendant  on  this  replication,  supposing  his 
set-off  to  consist  of  sums  not  barred  by  the  statute,  equal 
to  the  plaintiff  s  demand,  and  also  of  sums  to  the  amount 
of  49L  16&  lOd,  barred  by  the  statute,  would  be,  that  he 
should  rejoin  by  stating  in  the  nature  of  a  new  assign- 
ment, (which,  perhaps,  considering  the  peculiar  nature  of 
a  plea  of  set-off,  might,  if  justice  required  it,  be  allowed,) 
that  the  sums  which  he  intended  to  set  off  against  the 
492. 16&  lOd,  parcel  of  the  plaintiff's  demand,  were  other 
and  different  from  the  sums  barred  by  the  statute.  But 
eren  if  such  a  rejoinder  would  not  be  bad,  as  being  a  de- 
parture from  the  plea,  or  on  any  other  ground,  still  the 
plaintiff  has  no  right  by  such  a  replication  to  drive  the 
defendant  to  take  issue  on  matters  which  may  be  imma- 
terial and  which  were  not  stated  in  the  plea.  What  the 
defendant  undertook  to  prove  was,  that  his  cross  demand 
in  its  integrity  equalled  the  plaintiff's  whole  claim  when 
proved, — ^not  that  he  had  particular  matters  of  set-off 
against  particular  parts  of  the  plaintiff's  original  demand. 
The  course  of  pleading  attempted  by  the  plaintiff  leads 
to  this  anomaly,  that,  though  there  will  be  two  issues  to 
be  tried,  each  going  only  to  a  part  of  the  cause  of  action, 
namely,  first,  whether  there  is  a  good  set-off  to  a  part  of 
the  cause  of  action  arbitrarily  selected  by  the  plaintiff  in 
his  replication,  and  secondly,  whether  there  is  a  good  set- 
off to  the  residue;  yet,  if  either  of  these  issues  is  disposod 
of  in  favour  of  the  plaintiff,  it  entitles  him  to  judgment  on 
the  whole  plea  and  the  whole  cause  of  action,  and  makes 
the  result  of  the  issue  as  to  the  other  part  wholly  imma- 
terial   This  is  clearly  anomalous  and  bad. 
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The  proper  course  for  the  plaintiff  to  haTe  followed  in 
this  case  is  pointed  out  by  my  Brother  Parke,  in  Fair- 
(home  V.  Donald  (a).  He  should  have  replied,  that  part  of 
the  subject-matter  of  the  set-off  was  barred  by  the  statute, 
and  that  he  is  not  indebted  to  the  defendant  in  any  sum 
which  (excluding  the  part  so  barred)  equals  the  amount 
of  his  demand.  On  pleadings  so  constructed,  the  defend- 
ant would  haye  been  bound  to  support  his  defence  by 
shewing  a  set-off  not  barred  by  the  statute,  and  which 
should  equal  or  exceed  the  plaintiff's  demand,  which  may 
be  established  by  the  proof  This  is  precisely  what  the 
plea  bound  him  to  prove,  and  no  more.  With  respect  to 
the  case  of  Blakesley  v.  SinaUwood(b),  cited  by  Mr.  Ltuh, 
it  may  be  observed,  that  the  Court  there  proceeded  on  the 
ground  that  the  plaintiff  had  improperly  concluded  what 
was  in  fact  a  mere  traverse  with  a  verification.  The  repli- 
cation there  did  not,  as  it  does  here,  attempt  to  divide  the 
causes  of  action,  but  only  the  causes  of  set-off,  into  two 
parts ;  and  the  Court  there  cautiously  abstains  from  say* 
ing  that  the  replication  would  have  been  bad  if  it  had  con- 
tained proper  conclusions  to  its  different  parts.  If  the 
plaintiff  chooses  to  amend  on  the  usual  terms,  we  think 
he  should  be  at  liberty  to  do  so,  but  otherwise  we  think 
that  our  judgment  ought  to  be  for  the  defendant. 

Amendment  accordingly,  otherwise 

Judgment  for  the  defendant 

(a)  13  M.  &  W.  424.  (h)  8  Q.  B.  538. 
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HuTomysoH,  Administratrix  of  Joseph  Hutchinson,  de-      May  22. 
ceased,  v.  The  York,  Newcastle,  and  Berwick  Eailway 
Company. 

\jASE  upon  the  statute  9  &  J  0  Vict  c.  9S. — The  declar-  a  matter  ii  not 
itiou  stated,  that  whereas  before  and  at  the  time  of  the  i^^^ant  for 
committing  of  the  grievances  hereinafter  mentioned,  and  ^^^  S^^*^- 
in  the  lifetime  of  Joseph  Hutchinson,  the  said  Joseph  genceofaf^- 
Hatdunson  w«3  in  the  employ  and  service  of  the  defend-  the  coarse  of 
aats;  and  while  in  such  service  and  employ,  the  said  Jo-  em^o^^r 
seph  Hutchinscm,  at  the  request  of  the  defendants,  and  in  pw^i^f^  ^« 

*  \  *       ^  latter  be  a  per- 

tlie  discharge  of  Us  duty  as  their  servant,  became  and  was  son  of  compe- 

•  ••f  •  i*ii/*i     tent  care  and 

I  passenger  m  a  certain  railway  carnage  of  the  defend-  skm. 

aot8»  in  aud  upon  a  certain  railway  of  which  the  defend-  ^h^*7^^t 

ttta  were  then  possessed,  to  go  in  and  by  the  said  railway  jf »  Railway 

•         ^  ConpanVy  ui 

cimsge  from  a  certain  place,  to  wit^  Yiego  Bank  Foot,  to  dischaige  of  ku 
t  oertaiu  other  pkce,  to  wit,  South  Shields,  which  said  t^^p^^J,^ 
nihray  carriage  then  was  drawn  in  and  upon  the  said  *2^*  ^'^^i^^S^ 
liilwaj  by  a  certain  locomotive  steam-engine,  and  the  others  of  their 
Slid  steam-engine  and  railway  carriage  then  were  under  through  whoie 
tke  guidance,  government,  and  direction  of  the  defend-  ^^n^\ 
^  to  wit.  by  certain  then  servants  of  the  defendants  in  Pljf*'*°^jL*T?* 

.1     ,  *  killed: — ffdd, 

toat  behalf.    And  whereas  also,  before  and  at  the  time  of  that  hu  repre- 
^  committing  of  the  grievances  hereinafter  mentioned,  J^^  makt^  an 
wd  in  the  lifetime  of  the  said  Joseph  Hutchinson,  the  ^^co^*^ 
dcf^idants  were  posaessed  of  a  certain  other  locomotive  ^n^er  the  9  & 

'^  •  10Vict.c.  98; 

and  that  it 
*>de  M  diffierenee  in  this  respect  whether  the  accident  was  occasioned  by  the  n^ligence  of  the  ser- 
^^Miflidjiagtbe  tim  io  which  the  deceased  was,  or  of  those  goidina  the  other  train,  or  of  both. 

A,  dedacstbn  in  an  action  under  the  9  &  10  Vict  c.  93,  stated  Uiat  H.  was  in  ihe  employ  and 
'"^  tf  the  deftodants,  and  that,  in  the  disehaige  of  his  dnty  as  such  serrant,  he  became  a  passen- 
fii>inflwaj  eaniage  of  the  defendant^  draws  by  a  steam-engine  under  the  guidance  of  the 
^ila&ti,  to  wit,  by  their  serrants;  that  the  defendants  were  possessed  of  another  steam-engine, 
*>wt  th«  waa  drawing  other  raflway  earnage%  and  which  was  ivider  the  guidance  of  the  defend- 
2*^  to  wit,  by  their  servants;  yet  the  defendants  conducted  themselves  so  negligently  in  and  about 
"'piUaoa  sf  the  Srtft-msBtioiied  engine  and  eaiiiaffe,  and  also  in  and  about  the  guidance  of  the  other 
2^  iad  carriages,  that  a  collision  took  place,  and  H.  was  thereby  killed. — Plea,  that  the  collision 
"*^,pliee  Mleiy  through  the  negligence  of  the  servants  of  the  defendants;  and  that  the  engines  and 
^'^'i'^  si  the  time  when  &&,  were  re^»ectively  under  the  guidance  of  the  servants  of  the  defend- 
^  vlio  were  fit  and  competent  persons  to  have  the  guidance  of  the  same;  and  that  the  negligence 
^  vkpItF  WMithnrited  bv  the  defteadaats,  and  wtithoat  their  leave,  lieenoe,  or  kno^dedge : — Meld, 
[      ^*P«Qil  demnner,  thai  the  plea  did  not  amount  to  the  general  issue. 
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18fiO.  steam-engine,  which  was  then  drawing  divers,  to  wit,  ten 
HuTonnsoM  Other  railway  carriages,  in  and  upon  the  said  railway,  and 
TouTnbw-  ^^^  ^^^  last-mentioned  locomotive  steam-engine  and  rail- 
OABTLB,  AM>  ^^j  carrlagcs  then  were  under  the  guidance,  government, 
Railway  Co.  and  direction  of  the  defendants,  to  wit,  by  certain  then  ser- 
vants of  the  defendants  in  that  behalf;  yet  the  defendants, 
well  knowing  the  premises,  heretofore  and  in  the  lifetime 
of  the  said  Joseph  Hutchinson,  and  after  the  passing  of  a 
certain  Act  of  Parliament  made  and  passed  in  the  session 
of  Parliament  holden  in  the  ninth  and  tenth  years  of  the 
reign  of  her  Majesty  Queen  Victoria,  "  for  compensating 
the  families  of  persons  killed  by  accidents,"  to  wit,  on  &a, 
behaved  and  conducted  themselves  in  so  n^ligent,  care- 
less, unskilful,  and  improper  manner  in  and  about  the 
guidance,  government,  and  direction  of  the  said  first-men- 
tioned locomotive  steam-engine  and  railway  carriage  in 
which  the  said  Joseph  Hutchinson  was  such  passenger  as 
aforesaid,  and  also  in  and  about  the  guidance,  government, 
and  direction  of  the  said  other  locomotive  steam-engine, 
and  of  the  said  other  railway  carriages  hereinbefore  men- 
tioned, that  by  and  through  the  carelessness,  n^ligence, 
iinskilfulness,  and  default  of  the  defendants  and  their  ser- 
vants in  that  behalf,  and  for  want  of  due  care  and  atten- 
tion, the  said  last-mentioned  locomotive  steam-engine  so 
drawing  the  said  last-mentioned  railway  carriages  as  afore- 
said, to  wit,  on  &;c.,  was  violently  driven  upon  and  against 
and  came  into  collision  with  the  said  railway  carriage  in 
which  the  said  Joseph  Hutchinson  was  such  passenger  as 
aforesaid,  by  means  whereof  the  said  Joseph  Hutchinson 
then  was  greatly  cut,  crushed,  and  wounded,  and  of  the 
said  cuts,  crushes,  and  wounds  died,  leaving  him  surviving 
the  plaintiff,  who  before  and  at  the  time  of  his  death  was 
his  wife,  and  Ralph  Hutchinson,  Elizabeth  Hutchinson, 
&c.,  who  before  and  at  the  time  of  his  death  were  his  chil- 
dren, to  the  damage  of  the  plaintiff  as  such  administratrix, 
&c. ;  and  thereupon  the  plaintiff,  as  such  administratrix, 
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and  for  the  benefit  of  herself  and  of  the  said  children  of 
the  said  Joseph  Hutchinson,  according  to  the  provisions 
of  the  said  statute,  brings  her  suit,  &a 

Plea,  that,  at  the  said  time  when  &a,  the  locomotive 
st^un-engine  in  the  declaration  secondly  mentioned  was 
driven  upon  and  against  and  came  in  collision  with  the 
nid  railway  carriage  in  which  the  said  Joseph  Hutchinson 
was  such  passenger  as  in  the  declaration  mentioned,  in 
manner  and  form  as  in  the  declaration  is  alleged,  solely 
bjand  through  the  carelessness,  negligence,  unskiliulness, 
and  de&ult  of  the  said  servants  of  the  defendants  in  the 
declaration  in  that  behalf  mentioned,  and  for  want  of  due 
cue  and  attention  by  them,  and  not  by  or  through  any 
other  n^igence,  unskilfulness,  default,  or  want  of  due 
cue  and  attention;  and  that  the  said  engines  and  car- 
riages in  the  declaration  in  that  behalf  mentioned,  at  the 
aid  time  when  &c.,  were  respectively  under  the  guidance, 
gOTemment,  and  direction  of  the  said  several  servants  of 
the  defendants  in  the  declaration  mentioned,  and  of  no 
other  person  or  persons;  and  that  the  said  several  servants 
were  then  severally  fit  and  competent  persons  to  have  the 
gaidanoe,  government,  and  direction  of  such  engines  and 
carnages  as  aforesaid  respectively,  as  he  the  said  Joseph 
Hatchinson  at  the  said  time  when  &c.  well  knew.     And 
the  defendants  further  say,  that  the  said  carelessness,  ne- 
gligence, unskilfulness  and  default,  and  want  of  due  care 
iod  attention  of  the  said  servants  of  the  defendants  in  the 
declaration  in  that  behalf  mentioned,  at  the  said  time 
then  &C.,  and  always,  were  wholly  unauthorised  by  the 
defendants,  and  were  entirely  without  the  leave  or  licence, 
bowledge,  sanction,  or  consent  of  the  defendants. — ^Veri- 
fication. 

^>ecial  demurrer,  assigning  for  causes  that  the  plea  is 
in  argumentative  denial  of  the  cause  of  action,  and 
amoonts  to  the  general  issue. — Joinder  therein. 
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Hugh  Hill  argued  in  support  of  the  demnrter  in  last  Mi- 
chaelmas Vacation  (Deo.  7). — ^The  first  question  is,  \rhe- 
ther  the  declaration  is  good.  It  may  be  conceded,  tiiat, 
unless  the  intestate  could  have  sued,  his  administratrix 
cannot  maintain  this  action.  It  is  important^  in  the  first 
instance,  to  ascertain  what  is  the  true  principle  of  law 
where  a  serrant  has  met  with  injury  through  the  ne^- 
gence  of  another  servant  of  the  same  employer.  The  (mly 
reported  case  bearing  on  the  point  is  that  of  Prtesttey  t. 
Fowler(a).  There  the  declaration  stated,  that  the  plain- 
tiff was  a  servant  of  the  defendant  in  his  trade  <it  a  but* 
cher;  that  the  defendant  had  desired  and  directed  the 
plaintiff,  so  being  his  serrant,  to  go  with  and  take  certain 
goods  of  the  defendant  in  a  certain  van  of  the  drfendant'tf 
then  used  by  him,  and  conducted  by  another  of  hifi  ser* 
vants,  in  canying  goods  for  hire  upon  a  certain  journey; 
that  the  plaintiff,  in  pursuance  of  such  desire  and  diree^ 
tion,  accordingly  commenced  and  was  proceeding  and  be- 
ing carried  and  conveyed  by  the  said  van  with  the  said 
goods;  and  it  became  the  defendant's  duty  to  nee  proper 
care  that  the  van  should  be  in  a  proper  state  of  repair  and 
should  not  be  overloaded,  and  that  the  plaintiff  shonld  be 
safely  and  securely  carried  thereby ;  nevertheless,  that  the 
defendant  did  not  use  proper  care  that  the  van  should  not 
be  overloaded  or  that  the  plaintiff  should  be  safely  ot  se* 
curely  carried;  in  consequence  of  the  n<^eet  of  which  du- 
ties, the  van  broke  down,  and  the  plaintiff  was  tlirawn  to 
the  ground  and  his  thigh  fractured;  and  it  was  held,  on 
motion  in  arrest  of  judgment,  that  the  action  was  not  main- 
tainable. That  case,  however,  depends  on  this  principle, 
that,  where  the  common  prudence  and  caution  of  man  ate 
sufficient  to  guard  him,  the  law  will  not  protect  him  in  his 
negligence :  2  Smith's  Lead.  Oas.  69.  Many  of  the  instances 
there  put  as  illustrations  by  Lord  Abinger,  were  not  cases 


(a)  3  M.  &  W.  1. 
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of  muter  and  serrant    [Parke,  B.,  referred  to  Wigmare 

?.  Jaf(ayj]    It  may  be,  that  where  the  damage  is  neces-^ 

milj  inddent  to  the  employinenty  the  servant  cannot 

niintain  aa  action  against  his  master  for  an  injurj  arising 

<mt  of  it;  but  vrhj  should  a  servant  be  without  remedj  in 

cases  where  a  stmnger  may  sue?    The  declaration  shews 

tkit  no  care  or  foresight  of  the  deceased  would  have  pro* 

tected  him.     There  was  no  personal  neigligence  on  his  part. 

He  had  nothing  to  do  with  the  guidance  or  management 

of  the  trains.    If  a  servant  is  sent  on  an  errand,  and,  while 

crossing  the  road,  his  master's  carriage  is,  through  the 

Big^genoe  of  the  coachman,  driven  over  him,  is  he  to  be 

without  remedy  because  he  serves  the  same  master?    Or 

luppose  a  railway  derk  is  injured,  while  crossiDg  the  line 

in  the  perfbnnance  of  his  duties  as  clerk.    Where  the  in* 

jvy  does  not  result  from  danger  so  connected  with  the 

Mipkijiiient  that  the  servant  would  be  necessarily  exposed 

loiti  the  master  is  liable.    Here  the  deceased  was  a  pas- 

laogw  in  another  train.    The  declaration  alleges  that  the 

iquy  was  caused  by  the  n^ligence  of  the  defendants,  and 

tbt  is  admitted  by  the  plea.    It  is  immaterial  that  there 

ns  ilso  negUgence  on  the  part  of  the  drivers  of  the  train 

is  which  the  deceased  was:  Bridge  v.  The  Orand  JuncHon 

taihoafi  Ccm/pomy  (6),  Domes  v.  M(mn{o).    [Parke,  B.,  re- 

ftntd  to  Tlunvgood  v.  Bryan(d).] 

Secondly,  the  plea  is  bad  on  special  demurrer.  It  con- 
6iM  but  does  not  avoid  the  cause  of  action.  The  de- 
cimtion  alleges  that  the  deceased  was  in  the  performance 
tf  his  duty  as  a  servant  of  the  defendants,  and  that  the 
bjiuy  was  caused  by  the  negligence  of  other  servants  of 
the  defendants.  Those  facts  are  admitted  by  the  plea. 
The  alkgationi  that  the  servants  of  the  defendants  were 
fit  tad  competent  persons  to  have  the  guidance  of  the  en- 
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(<)  Ami,  p.  S54. 


(c)  10  M.  A  W.  546. 
{(£)  6  C.  B.  116. 
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gines,  if  any  answer  at  all,  is  in  effect  a  denial  of  the 
breach  of  duty.  It  is  not  allied  that  the  injoiy  resulted 
from  the  conduct  of  the  defendants  themselyes,  but  a  con- 
structive liability  for  the  act  of  their  servants  is  relied  on; 
and  if  the  law  be  that  they  are  not  liable  for  an  injury 
done  to  one  of  their  servants  through  the  n^igence  of 
others,  provided  the  latter  be  persons  of  competent  caie 
and  skill,  then  the  plea  amounts  to  not  guilty. 


J,Addi8on,contTiL — ^The  plaintiff  could  notsucceedat  the 
trial,  unless  he  proved  that  the  injury  was  caused  by  the  joint 
negligence  of  the  persons  in  charge  of  the  two  trains.  But 
the  declaration  is  bad  in  substance.  The  reason  why  a 
passenger  may  maintain  an  action  against  the  Company, 
while  a  servant  cannot,  is,  that  the  Company  have  con- 
tracted with  the  former  for  his  safe  conveyance,  while  the 
latter,  by  entering  into  the  service,  virtually  undertakes 
all  ordinary  risks  incident  to  it.  The  present  case  is  not 
distinguishable  in  principle  from  PrieaUey  v.  Fowler  and 
Wigmore  v.  Jay,  Indeed,  it  is  difficult  to  see  why  a  mas- 
ter should  be  responsible  for  the  acts  of  his  servants  inter 
se.  There  is  no  duty  or  contract  either  expressed  or  im- 
plied If  a  sailor  were  injured  by  the  negligence  of  an- 
other sailor  in  the  performance  of  his  duty,  could  it  be 
argued  that  the  owner  of  the  vessel  was  liable?  Or  sup- 
pose the  case  of  two  grooms  riding  together,  and  the  one 
by  his  negligence  injures  the  other.  The  Company  might 
perhaps  be  responsible  for  gross  negligence,  if,  for  instance, 
they  employed  incompetent  persons;  but  that  is  not  the 
case  here. 

The  plea  does  not  amount  to  the  general  issue.  The 
declaration  alleges  that  the  trains  were  under  the  direc- 
tion of  the  defendants,  and  that  by  their  negligence  the 
injury  was  caused.  The  plea  alleges  that  the  trains  were 
not  under  the  direction  of  the  defendants  personally,  but 
of  their  servants,  and  that  they  were  persons  of  competent 
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care  and  skill;  so  that  no  responsibility  attached  to  the        1850. 
defendants.  Hutohihbom 

V. 

Hugh  Hilly  in  reply. — If  it  be  necessary,  in  order  to  oAwi  amd 
nudntain  the  action,  to  prove  gross  negligence  on  the  part  railwat  Co. 
of  the  Company,  the  declaration  must  be  read  as  averring 
sach  negligence;  and  if  the  plea  be  taken  as  alleging  that 
the  defendants  used  ordinary  care,  that  is  bad  as  an  argu- 
mentative denial  of  gross  negligence.  The  declaration 
▼oold  be  supported  by  proof  of  negligence  on  the  part  of 
the  drivers  of  the  train  in  which  the  deceased  was  not. 
Suppose  the  case  of  a  collision  between  two  carriages  com- 
ing in  opposite  directions,  by  which  a  person  in  the  high- 
way was  injured,  and  he  brought  an  action  charging  them 
with  joint  negligence,  if  it  turned  out  that  one  only  was 
guilty  of  negligence,  he  would,  nevertheless,  be  entitled  to 

recorer. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

AiDKRsoN,  B. — This  was  an  action  under  Lord  Camp- 
bell's Act,  brought  by  the  plaintiff  as  administratrix  of  her 
deceased  husband  Joseph  Hutchinson,  to  recover  compen- 
sation from  the  defendants  on  the  ground  that  he  had  met 
^th  his  death  by  reason  of  the  negligence  of  their  ser- 
^t&    [His  Lordship  stated  the  pleadinga]     On  this  re- 
cord the  question  is,  whether  the  defendants  are  liable  for 
an  injury  occasioned  to  one  of  their  own  servants  by  a 
collision,  while  he  was  travelling  in  one  of  their  carriages, 
in  discharge  of  his  duty  as  their  servant,  in  respect  of 
which  injury  they  would  undoubtedly  have  been  liable, 
if  the  party  injured  had  been  a  stranger  travelling  as  a 
passenger  for  hire.  We  think  they  are  not.   This  case  ap- 
pears to  us  to  be  undistinguishable  in  principle  from  that 
ofPrieMey  v.  Fowler  (a).     In  that  case  the  plaintiff  was 

(a)  3  M.  &  W.  1. 
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the  servant  of  the  defendant,  and  had  sustained  an  injury 
by  the  defendant  having  over-loaded  a  van,  in  which  he 
the  plaintiff  was  travelling  by  direction  of  defendant  in 
discharge  of  his  ordinary  duties.  That  case  was  fully  con- 
sidered, and  the  Court,  after  a  verdict  for  the  plaintiff,  ar- 
rested the  judgment,  on  the  ground  that  a  master  is  not 
in  general  liable  to  one  servant  for  damage  resulting  from 
the  negligence  of  another;  and  some  of  the  inconveni- 
ences, not  to  say  absurdities,  which  would  result  from  a 
contrary  doctrine,  were  there  pointed  out  The  principle 
upon  which  a  master  is  in  general  liable  to  answer  for  ac- 
cidents resulting  from  the  negligence  or  unskilfiilness  of 
his  servant,  is,  that  the  act  of  his  servant  is  in  truth  hifl 
own  act  If  the  master  is  himself  driving  his  carriage,  and 
from  want  of  skill  causes  injury  to  a  passer  bj,  he  is  of 
course  responsible  for  that  want  of  skill  If,  instead  of 
driving  the  carriage  with  his  own  hands,  he  employs  his  8e^ 
vant  to  drive  it,  the  servant  is  but  an  instrument  set  in 
motion  by  the  master.  It  was  the  master's  will  that  the 
servant  should  drive,  and  whatever  the  servant  does  in 
order  to  give  effect  to  his  master's  will  may  be  treated  by 
others  as  the  act  of  the  master:  "  Qui  facit  per  alium,  facit 
per  se." 

So  far  there  is  no  difficulty.  Equally  clear  is  it,  that 
though  a  stranger  may  treat  the  act  of  the  servant  as  the 
act  of  his  master,  yet  the  servant  himself,  by  whose  n^- 
gence  or  want  of  skill  the  accident  has  occurred,  cannot 
And,  therefore,  he  cannot  defend  himself  against  the  claim 
of  a  third  person ;  nor,  if  by  his  unskilfulness  he  is  himself 
injured,  can  he  claim  damages  from  his  master  upon  an 
allegation  that  his  own  negligence  was,  in  point  of  law, 
the  negligence  of  his  master.  The  grounds  for  these  dis- 
tinctions are  so  obvious  as  to  need  no  illustration. 

The  difficulty  is  as  to  the  principle  applicable  to  the 
case  of  several  servants  employed  by  the  same  master,  and 
injury  resulting  to  one  of  them  from  the  negligence  of 
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another.     In  such  a  case,  however,  we  are  of  opinion  that 
the  master  is  not  in  general  responsible,  when  he  has  se- 
lected persons  of  competent  care  and  skilL    Put  the  case 
(£%  master  employing  A.  and  B.,  two  of  his  servants,  to 
driye  his  cattle  to  market.    It  is  admitted,  that  if  hj  the 
TOfilrilfalTieiw  of  A.  a  stranger  is  injured,  the  master  is 
responsible.   Not  so,  if  A.  by  his  unskilfulness  hurts  him- 
self; he  cannot  treat  that  as  the  want  of  skill  of  his  mas- 
ter.   Suppose,  then,  that  by  the  unskilfulness  of  A.,  B. 
tie  other  servant  is  injured  while  they  are  jointly  engaged 
in  the  same  service,  there  we  think  B.  has  no  claim  against 
the  master.    They  have  both  engaged  in  a  common  ser- 
?ioe»  the  duties  of  which  impose  a  certain  risk  on  each  of 
them;  and  in  case  of  n^ligence  on  the  part  of  the  other, 
the  party  injured  knows  that  the  negligence  is  that  of  his 
lellow-servant  and  not  of  his  master.    He  knew,  when  he 
eogikged  in  the  service,  that  he  was  exposed  to  the  risk  of 
iqiuy,  not  only  from  his  own  want  of  skill  or  care,  but 
ibo  from  the  want  of  it  on  the  part  of  his  fellow-servant; 
ad  he  must  be  supposed  to  have  contracted  on  the  terms 
that^  as  between  himself  and  his  master,  he  would  run  this 
risk. 

Now,  applying  these  principles  to  the  present  case,  it 
foUowB  that  the  plaintiff  has  no  title  to  recover.  Hutchin- 
nn,  in  the  discharge  of  his  duty  as  one  of  the  servants  of 
the  defendants,  had  put  himself  into  one  of  their  railway 
cvriages  under  the  guidance  of  others  of  their  servants, 
and  by  the  neglect  of  those  other  servants,  while  they  were 
oigiged  together  with  him  in  one  common  service,  the 
ieddent  occurred.  This  was  a  risk  which  Hutchinson 
BQst  be  taken  to  have  agreed  to  run  when  he  entered  into 
the  defendants'  service,  and  for  the  consequences  of  which, 
^crefore,  they  are  not  responsible.  The  declaration,  in- 
deed, states  the  accident  to  have  arisen  from  the  combined 
ne^ect  of  the  servants  who  were  managing  the  carriages 
in  which  the  deceased  was  travelling,  and  of  others  of  their 
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1850.        servants  who  were  managing  the  train  with  which  the 
HuTCHiHsoi    plaintiff's  carriage  came  into  collision.     And  Mr.  HiU  ar- 
*•  gued,  that  this  allegation  is  divisible,  and  that,  in  order  to 

0A8TLI,  AVD  sustain  the  declaration,  it  would  not  be  necessary  to  prove 
Railway  Co.  any  negligence  on  the  part  of  the  train  in  which  Hutchin- 
son was  travelling;  that  it  would  be  sufficient  to  prove 
negligence  on  the  part  of  the  other  train ;  and  so  he  con- 
tended that,  even  admitting  the  defendants  would  not  be 
liable  for  any  neglect  on  the  part  of  those  who  were  ma- 
naging the  train  in  one  of  the  carriages  in  which  Hutchin- 
son was  travelling,  yet  there  could  be  no  principle  exempt- 
ing them  from  liability  for  the  acts  of  those  who,  though 
equally  with  Hutchinson  servants  of  the  defendants,  were 
not,  at  the  time  of  the  accident,  engaged  in  any  common  act 
of  service  with  him.  But  we  do  not  think  there  is  any  real 
distinction  between  the  two  cases.  The  principle  is,  that 
a  servant,  when  he  engages  to  serve  a  master,  undertakes, 
as  between  him  and  his  master,  to  run  all  the  ordinary 
risks  of  the  service,  and  this  includes  the  risk  of  n^ligence 
on  the  part  of  a  fellow-servant,  whenever  he  is  acting  in 
discharge  of  his  duty  as  servant  of  him  who  is  the  com- 
mon master  of  both.  The  death  of  Hutchinson  appears 
on  the  pleadings  to  have  happened  while  he  was  acting  in 
the  discharge  of  his  duties  to  the  defendants  as  his  mas- 
ter, and  to  have  been  the  result  of  carelessness  on  the 
part  of  one  or  more  other  servant  or  servants  of  the  same 
master  while  engaged  in  their  service;  and  whether  the 
death  resulted  from  the  mismanagement  of  the  one  train 
or  of  the  other,  or  of  both,  does  not  affect  the  principle: 
in  any  case  it  arose  from  carelessness  or  want  of  skill,  the 
risk  of  which  the  deceased  had,  as  between  himself  and 
the  defendants,  agreed  to  run. 

It  may,  however,  be  proper  with  reference  to  this  point 
to  add,  that  we  do  not  think  a  master  is  exempt  from  re- 
sponsibility to  his  servant  for  an  injury  occasioned  to  him 
by  the  act  of  another  servant,  where  the  servant  injured 
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▼as  not,  at  the  time  of  the  injury,  acting  in  the  service  of 
his  master.  In  such  a  case  the  servant  injured  is  substan- 
tially a  stranger,  and  entitled  to  all  the  privileges  he  would 
have  had,  if  he  had  not  been  a  servant. 

It  was  contended  that  the  plea  in  this  case  is  bad  on 
special  demurrer,  as  being  but  an  argumentative  denial  of 
the  cause  of  action  stated  in  the  declaration.  But  we 
think  Mr.  Addison  successfully  shewed  this  objection  to 
be  unfounded.  Though  we  have  said  that  a  master  is  not 
in  general  responsible  to  one  servant  for  an  injury  occa- 
sioned to  him  by  the  negligence  of  a  fellow-servant  while 
they  are  acting  in  one  common  service,  yet  this  must  be 
taken  with  the  qualification  that  the  master  shall  have 
taken  due  care  not  to  expose  his  servant  to  unreasonable 
risks.  The  servant,  when  he  engages  to  run  the  risks  of 
of  his  service,  including  those  arising  from  the  negligence 
of  fellow-servants,  has  a  right  to  understand  that  the  mas- 
ter has  taken  reasonable  care  to  protect  him  from  such 
risks  by  associating  him  only  with  persons  of  ordinary 
^  and  care;  and  the  object  of  the  plea  in  this  case  is 
to  shew  that  the  defendants  had  discharged  this  duty,  the 
omission  to  discharge  which  might  have  made  them  re- 
^onsible  to  the  deceased.  The  plea,  therefore,  appears  to 
OS  not  to  be  open  to  the  objection  insisted  on.  For  these 
leasons  we  are  of  opinion  that  the  plaintiff  has  shewn  no 
gnmnd  of  action,  and  so  our  judgment  must  be  for  the 
defendants. 

Judgment  for  the  defendants  (a). 


1850. 

Hutchinson 

V. 
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(a)  See  the  next  case. 
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May  22.      WiGMORB,  Administratrix  of  Chables  Wigmobe,  deceased, 

V.  Jay. 

Tlie  d«fiaidaiit,  OaSE  upon  the  statute  9  &  10  Vict  c.  93.— The  declara- 

er,  haTing  oon-  tion  stated,  that  the  defendant  carried  on  the  business  of 

a  certain  bmid-  B  builder,  and  WBS  employed  in  the  way  of  his  business  to 

^iTa  iSa-  ^^^  *  certain  building,  to  wit,  a  wing  to  ''  The  London 

layer.   The  University:"  and  thereupon,  the  defendant,  being  such 

icafiblding  was  ,  -i  j  .c_ 

erected  imder  builder  and  SO  employed,  did  construct  and  erect,  and  from 
tend^^Tf  the  thence  until  the  giving  way  and  breaking  down  of  the 
defendant's        game,  kept  and  continued  erected,  a  certain  scaffold  for 

foreman,  tne  '' 

ddendant  not  the  workmen  and  servants  employed  by  him  in  the  build- 
and  was  con-  ing  of  the  Said  building,  and  of  whom  the  said  C.  Wigmore 
S^^empi^*"  was  one,  to  carry  on  thereon  and  by  means  thereof  the 
of  the  defend-     -^ork  of  building  the  wall  and  other  parts  of  the  building, 

anty  who  used  ,  , 

an  unsound  and  for  that  purpose,  and  in  the  course  of  their  employ- 
coml^nCTlos'^  ment,  to  be  and  continue  upon  the  scaffolding  with  their 
^^^^  !^e  ^^^^  ^^^  ^^^  bricks,  mortar,  &c.,  at  great  heights  above 
W.  was  at  work  the  ground ;  and  thereupon  it  became  and  was  the  duty  of 

npon  ity  and  he      . 

was  thrown  to  the  defendant  to  have  and  keep  the  scaffolding  and  every 

kiU^^hT  P^^  thereof  constructed  of  sound,  safe,  and  sufficient  ma- 

JJ^^^^  ^  terials  and  poles,  and  to  take  and  use  due  and  proper  care 

been  preyionsly  and  skiU  in  that  behalf,  and  otherwise  in  and  about  the 

the  foreman :—  Constructing,  erecting,  and  keeping  of  the  scaffolding,  to 

ac^  wdd^be  P^^^®^*  ^^^  Workmen  and  servants  of  him  the  defendant 

maintained  while  SO  employed  upon  the  scaffolding  at  such  great 

fendant  under  heights  above  the  ground,  from  falling  and  being  cast  and 

c.  93,  there  be-  thrown  therefrom  down  to  the  ground  by  the  giving  way 

Sat  AeTrt"**  *^^  breaking  down  of  the  scaffolding  or  any  part  thereof; 

man  was  an  im-  nevertheless  the  defendant,  not  regarding  his  said  duty,  did 

proper  person 

to  employ  for      not  nor  would  have  or  keep  the  scaffolding  constructed  of 

purpoie.      sound,  safe,  or  sufficient  materials  or  poles,  or  take  or  use 

due  or  proper  care  or  skill  in  that  behalf  or  otherwise  &c.; 

but,  on  the  contrary  thereof,  the  defendant  negligently, 

wrongfully,  and  injuriously  used  a  certain  unsound  and 
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decayed  pole,  he  the  defendant  then  and  at  all  times  af-  i860, 
terwards  haying  had  notice  that  the  same  was  unsound 
and  decayed,  to  be  and  form  a  certain  part  of  the  scaffold- 
ing, to  wit,  one  of  the  ledger  or  horizontal  poles  thereof,  at 
a  great  height,  to  wit,  at  the  height  of  forty-five  feet  above 
the  ground ;  and  the  defendant  so  having  notice  of  the  pre- 
mises, then  n^ligently,  wrongfully,  and  injuriously  form- 
ed and  constructed  the  said  part  of  the  scaffolding  of  such 
unsound  and  decayed  pole,  and  negligently  &c.  kept  and 
continued  the  said  part  so  formed  and  constructed,  and 
the  same  was  and  continued  so  formed  and  constructed, 
from  thence  until  the  giving  way  and  breaking  down  of 
the  same;  and  the  defendant  in  that  respect  and  otheiv 
wise  took  and  used  so  little  and  such  bad  care  and  skill 
in  and  about  the  constructing,  erecting,  and  keeping  of 
the  said  part  of  the  scaffolding,  to  prevent  the  said  work- 
men and  servants  of  him  the  defendant,  while  so  employ- 
ed upon  the  scaffolding,  from  falling  and  being  cast  and 
ihiown  firom  the  said  part  thereof  down  to  the  ground,  by 
the  giving  way  and  breaking  down  of  the  same,  that  C. 
Tigmore,  then  being  one  of  the  workmen  and  servants  of 
the  defendant^  then  employed  by  the  defendant  in  the 
hoilding  of  the  said  building,  and  being  then  in  the  course 
ofhia  said  employment  on  the  said  part  of  the  scaffolding, 
to  wit,  the  said  ledger  pole  thereof,  at  such  great  height 
^e  ground  as  aforesaid,  with  his  tools,  and  with  bricks, 
fl>ortac,&c.  at  work  there,  and  carrying  on  then  for  the  de- 
^ndant  the  work  of  building  a  certain  wall  of  the  said 
i^mldin^  by  and  through  the  said  wrongful  act,  neglect, 
*&d  defiuilt  of  the  defendant,  the  said  part  of  the  said  scaf- 
^ding,  to  wit,  the  ledger  pole,  so  then  being  unsound  and 
^^jed,  and  in  that  respect  and  otherwise  carelessly,  im- 
properly, and  unskilfully  constructed  as  aforesaid,  did  by 
r^eson  thereof  suddenly  give  way  and  break  down,  where- 
^7  the  said  C.  "Wigmore,  so  then  being  at  work  upon  the 
^d  part  of  the  scaffolding,  at  such  height  above  the  ground 
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1850.  as  aforesaid,  then  with  great  force  and  violence  fell 
such  height  down  to  and  upon  the  ground,  and  was  t 
by  then  grievously  and  mortally  hurt,  bruised,  &c., 
much  that,  by  reason  of  his  said  hurts,  bruises,  &c 
the  said  C.  Wigmore,  afterwards  and  within  twelve  c 
dar  months  next  before  the  commencement  of  this 
died,  &a — ^The  declaration  then  stated  in  the  usual : 
that,  by  means  of  the  grievances,  the  plaintiff  and  h( 
fant  children  were  deprived  of  the  maintenance  and 
port  of  their  father. — Plea,  not  guilty. 

At  the  trial,  before  Pollock,  C.  6.,  at  the  Middlesex 
tings  after  last  Michaelmas  Term,  it  appeared  that  th 
fendant,  who  was  a  master  builder,  had  contracte 
build  the  hall  of  the  London  University,  and  ibsi 
plaintiff's  husband  was  one  of  the  bricklayers  employe 
him  for  that  purpose.  The  scaffold  was  erected  undc 
superintendence  of  the  defendant's  foreman,  the  de 
ant  not  being  present,  and  was  constructed  by  men  i 
employ  of  the  defendant,  who  used  an  unsound  ledg 
horizontal  pole,  in  consequence  of  which  the  set 
broke  while  the  plaintiffs  husband  was  at  work  upc 
and  he  was  thrown  to  the  ground  and  killed.  The 
soundness  of  the  pole  had  been  previously  pointed  o 
the  foreman,  but  the  deceased  could  not  see  its  defe 
accoiint  of  some  planks  being  laid  across  it.  It  was  o1 
ed,  on  behalf  of  the  defendant,  that,  on  the  authori 
PriesUey  v.  Fowler  (a),  the  action  would  not  lie. 
learned  Judge  was  of  opinion,  that,  as  the  defendan 
not  personally  attended  to  the  erection  of  the  scaffol 
the  action  could  not  be  maintained,  and  he  directed  t 
diet  for  the  defendant. 

Watson  moved  for  a  new  trial,  on  the  ground  of  n 
rection,  in  the  following  Hilary  Term  (January  1 

(a)  3  M.  &  W.  1. 
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Priedey  v.  Fowler  (a)  has  no  application  here ;  for  this  is 
not  the  case  of  an  injury  done  to  a  servant  by  the  negli- 
gence of  his  fellow-servant.  The  persons  who  erected  the 
scaffold  were  not  the  fellow-labourers  of  the  deceased,  who 
was  merely  employed  to  work  on  the  scaffold  of  the  defend- 
ant The  declaration  alleges  that  it  was  the  duty  of  the 
defendant  to  construct  the  scaffolding  with  safe  and  sound 
materials.  [Parke,  R — ^The  question  is,  whether  that  is  a 
substantive  averment,  or  a  mere  inference  of  law  from  the 
precedmg  facts.]  If  a  material  averment,  the  duty  is  ad- 
mitted, because  not  traversed;  but  if  the  allegation  is  a 
mere  conclusion  of  law,  then  the  question  arises  on  the  re- 
cord, whether  that  conclusion  is  warranted  by  the  premises. 
hPrieeUey  v.  Fowler  the  duty  alleged  was  similar  to  that 
of  a  common  carrier;  namely,  that  the  defendant  should 
nfely  and  securely  carry  the  plaintiff;  and  the  Court  de- 
cided that  no  such  duty  arose  out  of  the  relation  of  master 
uid  servant  Here  the  duty  alleged  necessarily  arises  out 
of  the  contract  for  service.  The  notice  to  the  defendant  is 
nmihur  to  an  averment  of  a  scienter,  and  is  admitted  by 
die  plea.  Not  guilty  only  operates  as  a  denial  of  the 
breach  of  duty  or  wrongful  act;  so  that  the  plaintiff  is  en- 
titled to  the  verdict,  and  the  objection,  if  any,  is  only 
<^non  motion  in  arrest  of  judgment  [He  also  referred 
*o  Hutchinson  v.  The  York,  Newcastle,  and  Berwick  Rati- 
fy Company  (b). 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said : — This  case  involves  the  same 
principle  as  that  disposed  of  by  the  judgment  of  the  Court 
in  the  case  oi  Hutchinson  v.  The  York,  NewcaMle,  and  Ber- 
^RaUway  Company.  The  doctrine  laid  down  in  Pn>5^y 
^'  fowler,  and  affirmed  in  the  last-mentioned  case,  applies 
^  this.     It  appeared  that  the  husband  of  the  plaintiff 

(a)  3  M.  4;  W.  1.  (b)  Ante,  p.  343. 
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1800.  was  a  workman  employed  hj  the  defendant  to  assist  in  th< 
erection  of  a  building;  and  the  cause  of  the  accident  wai 
the  misconstruction  of  a  scaffold,  in  consequence  of  whid 
a  part  of  it  broke,  and  the  husband  of  the  plaintiff  fell  U 
the  gn)und  and  was  killed.  The  person  who  had  erectec 
the  scaffold,  or  assisted  in  the  erection  of  it,  was  not  sug 
gested  to  have  been  a  person  deficient  in  skill,  or  an  im 
proper  person  to  be  employed  for  that  purpose;  and  th( 
ground  on  which  the  rule  was  applied  for  was,  that  th( 
case  of  one  servant  injured  by  the  n^ligence  of  another,  ii 
the  course  of  their  common  employment,  was  not  a  case  ii 
which  the  party  or  his  relatives  were  disentitled  to  re 
cover  damages  against  the  master.  We  are  of  opinion,  oi 
a  very  full  consideration  of  the  case  of  Hvtdiinsan  v.  Tk 
Yarky  Newcastle,  cmd  Berwick  Railway  Company,  whid 
has  been  delayed  for  some  time  with  a  view  to  give  th< 
subject  the  fullest  consideration,  that  no  such  action  lies 
I  need  not  observe  that,  in  that  case,  the  question  is  oi 
the  record,  and  therefore  may  be  carried  to  a  Court  a 
error.  The  case  of  Priestley  v.  Fowler  acquires  additiona 
authority  from  the  same  circumstance;  for  it  was  a  caw 
in  which  the  Court  arrested  the  judgment  after  verdict 
and  it  does  not  appear  that  the  plaintiffs  counsel  though 
it  right,  even  though  a  verdict  had  been  obtained,  to  tak< 
it  to  a  Court  of  error.  Under  these  circumstances,  w< 
think  there  is  no  occasion  to  grant  a  rule  in  this  case. 

Rule  refused 


c 
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1850. 

Boss  V.  NOBMAN.  i%  27. 


ASE. — ^The  declaration  stated,  that  whereas  the  defend-  A  declaration 

X  i_       •  1-1  -11-1  ^       . .         for  a  malicious 

•nt,  not  having  any  reasonable  or  probable  cause  of  action  i^rrest  by  capias 
whatsoerer  against  the  now  plaintiff,  to  the  amount  of  the  vlrt'c^iio*  ^ 
flom  of  money  for  which  the  now  defendant  maliciously  •tated  that  the 

defendant  not 

cansed  the  now  plaintiff  to  be  arrested,  as  hereinafter  men-  havinff  anyrea- 

tioned,  but  wrongfiiUy  and  unjustly  contriving  and  intend-  SSf^^^ 

ingto  imprison,  harass,  oppress,  and  injure  the  now  plain-  ^^^i^JJJ^^ 

til^  and  to  cause  and  procure  him  to  be  arrested  and  im-  the  amount  for 

fraoned,  and  to  compel  him  to  find  bail  for  his  appearance,  doosiy  cansed 

or  to  deposit  his  money  as  a  security,  according  to  the  be^J^t^,  ^ 

itiliite  in  that  case  made  and  provided,  wrongfully,  falsely,  ^^7»  ™ji»ci- 

nahcioulj,  and  unjustly  procured  from  the  Hon.  Sir  J.  jnstiy  procured 

PcMmm^  Enighty  then  being  one  of  the  Judges  of  her  Ma-  order'for^a^^ 

ptfB  Court  o£  Queen's  Bench  at  Westminster,  a  certain  ^^^^ 

facial  order,  directing  that  the  now  defendant,  within  a  reprewntinff  to 

eertain  time,  to  wit,  a  fortnight  from  the  date  of  the  said  the  plaintiff  was 

order,  should  be  at  liberty  to  issue  one  or  more  writ  or  indebted  to  the^ 

iritB  of  capias  into  one  or  more  different  counties,  against  ^^^^Jn^^^* 

tlie  now  plaintiff,  indorsed  to  hold  him  to  bail  for  the  sum  means  of  a  cer- 
tain fiJte  affi* 

«15U  J8&  7dL,  by  falsely  and  maliciously  representing  to  davit  then 
tfce  iaid  Sir  J:  PaMeam  that  the  now  plaintiff  was  justly  t^),^^^ 
•ad  truly  indebted  to  the  now  defendant  in  the  said  sum  of  defendant  he- 

'  fore  the  Judge ; 

uU  18&  7<i,  by  means  of  a  false  affidavit,  then  shewn  and  and  thereupon 
ttUeied  by  the  now  defendant  before  the  said  Sir  J.  Patte-  caused  riipias 
iws  in  that  behalf.    And  thereupon  afterwards,  to  wit,  on  ^^Jjt^My"** 
fa^  and  within  the  said  fortnight  from  the  date  of  the  said  reasonable  or 

^  probable  cause 

ow,  the  defendant  wrongfully  and  maliciously  caused  of  action,  caus- 
and  procured  to  be  sued  and  prosecuted  out  of  the  said  to  be  arrested: 
Court  of  our  Lady  the  Queen,  a  certain  writ  of  our  said  Lady  T^f^'  ^^  "P®" 

,  y  -*  >  •'    cial  demurrer, 

«c  Queen,  called  a  capias,  directed  to  the  sheriff  of  Mid-  that  the  deciar- 
^x,  bearing  date  &c.,  by  which  said  writ  our  said  Lady  ficient,  and  that 

it  need  not 
**'^  psrtieilaily  let  out  the  fiJse  statement  by  which  the  Judge  was  induced  to  make  the  order, 
^  M  that  tlie  fmetM  were  €sUe  within  tlie  defendant's  knawledge,  or  that  he  had  not  reasonable 
*  pvbsUs  cause  far  beliering  them  true. 
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I860.  the  Queen  commanded  the  said  sheriff  &c.  (setting  out  the 
mandatory  part  of  the  writ,  and  stating  that  it  was  indors- 
ed for  bail  for  151Z.  18«.  7d.);  and  the  said  writ  being  so 
indorsed  for  bail,  the  now  defendant  afterwards,  and  be- 
fore the  return  thereof,  to  wit,  on  &c.,  contriving  and  in- 
tending as  aforesaid,  falsely  and  maliciously,  and  without 
haying  any  reasonable  or  probable  cause  of  action  whatso- 
ever against  the  now  plaintiff,  to  the  amount  for  which  the 
now  defendant  caused  the  now  plaintiff  to  be  arrested,  as 
hereinafter  mentioned,  caused  the  now  plaintiff  to  be  ar- 
rested by  his  body,  under  and  by  virtue  of  the  said  writ> 
and  to  be  thereupon  kept  and  detained  in  custody  for  a 
long  time,  to  wit,  for  the  space  of  six  hours  then  next  fol- 
lowing, and  until  the  now  plaintiff,  so  being  in  custody  as 
aforesaid,  in  order  to  obtain  his  liberation,  afterwards,  to 
wit,  on  &c.,  deposited  with  the  said  sheriff  the  said  sum  so 
indorsed  on  the  said  writ  as  aforesaid,  and  also  the  ftirther 
sum  of  lOi  for  costs,  according  to  law,  and  which  said  last- 
mentioned  two  sums  of  money  were  afterwards  in  due 
manner,  according  to  law,  paid  into  the  said  Court  in  lieu 
of  bail  Whereas  in  truth  and  in  fact,  the  now  defendant^ 
at  the  time  of  obtaining  the  Judge's  order  for  the  said  ar- 
rest, and  suing  forth  the  said  writ,  and  of  the  arrest  and 
imprisonment,  had  not  any  reasonable  or  probable  cause 
of  action  against  the  now  plaintiff,  to  the  amount  of  the 
said  sum  of  money  for  which  the  now  defendant  so  mali- 
ciously caused  the  now  plain  tiff  to  be  arrested  as  aforesaid, 
and  whereby  and  for  which  the  now  plaintiff,  by  the  law  of 
this  realm  and  by  the  practice  of  the  said  Court,  could  or 
ought  to  have  been  arrested  or  holden  to  bail  as  aforesaid. 
And  the  now  plaintiff  further  saith,  that  the  now  defend- 
ant did  not  prosecute  his  said  suit  against  the  now  plain- 
tiff, nor  did  he  declare  therein  against  him,  but  that  he 
the  now  defendant  permitted  the  said  suit  to  be  discontinu- 
ed for  want  of  prosecution  thereof;  whereupon  and  where- 
by, and  according  to  the  practice  of  the  said  Court,  the 
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said  suit  became  and  was  ended  and  determined.   By  means      ^850. 
whereof  &a 
Special  demurrer,  and  joinder  therein. 

Needham,  in  support  of  the  demurrer. — The  declaration 
is  bad  on  three  grounds.     First,  It  does  not  set  out  the 
fidse  statement  by  which  the  Judge  was  induced  to  make 
the  order.     Secondly,  It  does  not  shew  that  the  affidavit 
used,  or  the  circumstances  relied  on  to  obtain  the  order, 
were  vilfuUy  false  within  the  defendant's  knowledge,  or 
that  the  defendant  had  not  reasonable  ground  for  believing 
them  true.     Thirdly,  There  is  no  averment  of  the  want  of 
reasonable  and  probable  cause.  In  Daniels  Y,Fielding(a),  the 
Court  in  giving  judgment  said,  "  It  is  essential  under  the 
present  statute  that  the  plaintiff,  in  an  action  for  a  mali- 
cious arrest,  should  allege  falsehood  or  fraud  in  obtaining 
the  original  order.     The  action  is  in  its  character  similar 
to  an  action  for  a  malicious  prosecution  on  a  criminal 
charge,  and  the  declaration  ought  therefore,  in  analogy  to 
the  course  of  pleading  in  such  actions,  to  state  what  the 
&Ise  charge  or  statement  was  by  which  the  Judge  has  been 
mWed.''     [Alderson,  B. — It  is  averred  that  there  was  no 
reasonable  or  probable  cause  of  action.]     It  ought  to  have 
Wi  averred,  that  the  defendant  had  no  reasonable  or  pro- 
liable  ground  for  believing  that  he  had  a  cause  of  action, 
^d  that  would  be  in  issue  under  the  plea  of  not  guilty. 
[PoBocfc,  C.  B. — ^When  the  facts  are  proved,  reasonable  and 
probable  cause  is  a  question  of  law :  Panton  v.  Williams(b).} 
{Unless  the  defendant  knew  that  the  facts  stated  in  the  af- 
Mavit  were  false,  the  ground  of  this  action  fails.     The 
^▼erment,  that  he  acted  maliciously,  is  insufficient:  Roret 
^'  leun8(c).     Besides,  it  is  not  stated  that  the  affidavit  was 
^e  by  the  plaintiff,  but  only  that  it  was  "  shewn  and 
^."    It  is  consistent  with  every  allegation,  that  the  de- 

(«)  16  M.  A  W.  200.        (b)  2  Q.  B.  169.        (c)  6  D.  &  L.  371. 
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1850.        fendant  may  have  made  the  application  to  the  Judge  honk 
fide,  but  was  mistaken  as  to  the  amount  really  due. 

The  Court  then  called  on 

Hugh  HiU  to  support  the  declaration. — ^The  declaration  is 
framed  in  accordance  with  the  precedents  since  the  altera- 
tion of  the  law  by  the  1  &  2  Vict.  c.  310:  2  Chit  Plead. 
437,  7th  edit  It  in  substance  alleges,  that  the  defendant, 
without  reasonable  or  probable  cause,  maliciously  procured 
from  the  Judge  an  order,  by  means  of  a  false  affidavit  that 
a  debt  was  due  to  him.  The  plea  of  not  guilty  puts  in  is- 
sue all  that  it  is  necessary  to  prove  in  order  to  sustain  the 
action,  namely,  want  of  reasonable  and  probable  cause,  and 
malice:  Mummery  y.  Paul(a),  Here,  as  required  in  Da- 
niels  V.  Fielding^  it  is  stated  what  the  false  charge  was  by 
which  the  Judge  was  misled. 

Needham  in  reply. — ^There  is  no  part  of  the  declaration 
which  shews  that  the  defendant  knew  that  the  affidavit 
was  false.  If  it  is  meant  only  that  the  affidavit  was  false 
in  fact,  that  afibrds  no  groimd  of  action.  It  might  be  that 
the  affidavit  was  untrue  in  some  trifling  paiticular,  but 
that  the  defendant,  at  the  time  he  made  it,  believed  it  to 
be  true.  In  De Medina  v.  Orove  (6),  it  was  held,  that  no  action 
would  lie  against  an  execution  creditor  or  his  attorney  for 
issuing  a  fi.  fa.  indorsed  to  levy  the  whole  sum  recovered 
by  a  judgment,  which,  to  the  knowledge  of  both,  has  been 
partly  satisfied  by  payment,  unless  malice  and  want  of  pro- 
bable cause  were  alleged  in  the  declaration  and  proved. 
Lord  Denmam,  in  delivering  the  judgment  of  the  Court, 
there  said,  ''If  malice  and  want  of  reasonable  and  probable 
cause  had  been  alleged,  they  would  have  formed  the  gist 
of  the  action,  and  the  part  pajrment  would  only  have  been  a 
circumstance,  which  alone  would  nothave  entitled  the  plain- 

(a)  1  0.  B.  316.  (h)  10  Q.  B.  162. 
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tiffto  maintain  the  action/'    In  Roret  v.  Levna  it  was  clear  1850. 

from  the    facts  that  there  was  no  ground  for  the  arrest,  ^  j^^^^ 

jet  the  declaration  was  held  bad  for  not  alleging  a  want  ^• 
of  reasonable  and  probable  cause. 

The  Coubt  having  intimated  their  opinion  that  the  de- 
claration was  good, 

Needham  prayed  leave  to  withdraw  the  demurrer  and 
plead  over,  which  was  granted  on  terms. 

Amendment  accordingly. 


T 


In  the  Matter  of  the  Apothecaries  Company  v.  Bubt.         May  27. 

HIS  was  a  rule  calling  on  the  Judge  of  the  County  Byaplabtma 

Court  of  Cambridgeshire,  and  the  plaintiffs,  to  shew  cause  ^e  defend- 

▼hy  a  writ  of  prohibition  should  not  issue  to  prohibit  the  ^n^fij^ 

said  Court  from  further  proceeding  in  this  plaint.  ^^f*%!2di 

The  summons  in  the  plaint  required  the  defendant  "  to  practising  at  an 

•ppear  at  a  coimty  court,  to  be  holden  at '"  &c.,  *'  to  answer  ^e  ptfUcoian 

the  plaintiffs  in  an  action  on  contract  for  illegally  practis-  J^'^*  ^ 

ingas  an  apothecary:'"  and  the  "  debt  or  claim'"  was  stat-  brought  to  reco- 

j .    ,     ^   ;  Ter  20L,  for 

^tobe20{.  that,  after  the 

The  particulars  were  as  follows: — "This  is  an  action  194, the de-*^ 
Iwwjght  to  recover  the  sum  of  20Z.,  for  that,  after  the  1st  ^^*  °"  f. 

,    ^  ^  '  ^  '  Tcrs  days  acted 

%  of  August,  1815,  mentioned  in  a  certain  Act  of  Parlia-  »•  an  apothe- 
ttent  passed  in  the  fifty-fifth  year  of  the  reign  of  his  late  certificate,  at 
Majesty  King  George  the  Third,  intituled,  'An  Act  for  ^^^^ 
"^r  regulating  the  practice  of  apothecaries  throughout  *«»^™?  ^^ 

didne  to  four 
persons  men- 
tioned, whereby  the  defendant  had  forfeited  the  sum  of  202. 
^J^  ^  55  Geo.  8,  c  194,  s.  20,  any  person  who  shall  practise  as  an  apothecary  without  a  certi- 
~^  ihall  fiirfeit "  for  erery  such  offence"  201.: — ffeld,  on  motion  for  a  prohibition,  that,  whether 
«e  ncti  itited  in  the  particulars  amounted  to  four  offences,  or  one  only,  the  sum  lecorerable  waa 
^"^  by  the  sommons  and  particulars  to  20/.,  and  therefore  the  county  court  had  jurisdiction. 
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1850.        England  and  Wales/  and  before  the  commencement  of  this 
"  j^^        suit,  to  wit,  on  the  17th  of  November,  1849,  and  on  divers 
Apothboariw   other  days  and  times,  the  defendant  (he  the  defendant  not 
V.  being  a  person  who,  on  the  said  1  st  of  August,  1 81 5,  or  at  anj 

time  theretofore,  was  actually  practising  as  an  apothecary) 
did  act  and  practise  as  an  apothecary  in  England,  and  with- 
in the  jurisdiction  of  this  Court,  that  is  to  say,  in  Upwell, 
in  the  Isle  of  Ely  and  county  of  Cambridge;  Upwell,  in 
the  county  of  Norfolk;  Outwell,  in  the  Isle  of  Ely  and 
county  of  Cambridge,  and  Outwell,  in  the  county  of  No^ 
folk;  by  then  and  there,  as  such  apothecary,  attending 
and  advising  and  furnishing  and  supplying  medicines  to 
and  for  the  use  of  certain  persons,  to  wit,  one  Gkoige 
Swan,  one  Caroline  Palmer,  one  Eliza  Andrews,  and  one 
William  Hanson,  without  having  obtained  such  certificate 
as  by  the  said  Act  is  directed,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided ;  whereby,  and  by 
force  of  the  same  statute,  the  defendant  forfeited  for  his 
said  offence  the  sum  of  20Z.  The  sum  of  20Z.  so  forfeited 
is  the  sum  which  this  action  is  brought  to  recover/' 

The  ground  of  the  present  application  was,  that  it  ap- 
peared by  the  particulars,  that  the  plaintiffs  sought  to  re- 
cover, or  might  recover,  four  distinct  penalties  of  201 
each,  and  consequently  the  county  court  had  no  juris- 
dictioa 

Martin  and  F.  Robinson  shewed  causa — The  plaint  was 
issued  for  penalties  under  the  Apothecaries  Act,  55  Geo.  3, 
c.  194,  the  20th  section  of  which  enacts,  "  That,  if  any 
person  (except  such  as  are  then  actually  practising  as  such) 
shall,  after  the  1st  of  August,  1815,  act  or  practise  as  an 
apothecary  in  any  part  of  England  or  Wales,  without 
having  obtained  such  certificate  as  aforesaid,  every  person 
so  offending  shall  for  every  such  offence  forfeit  and  pay 
the  sum  of  20Z/'  By  the  26th  section,  all  penalties  and 
forfeitures  exceeding  five  pounds  shall  be  recovered  "in  any 


BUBT. 
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of  his  Majesty's  courts  of  record  in  England  or  Wales/'        1850. 
And  by  the  58th  section  of  the  County  Court  Act,  9  &  1 0      ''"^J* — ' 
Vict.  c.  95,  "  all  pleas  of  personal  actions,  where  the  debt  Apothkjawis 
or  damage  claimed  is  not  more  than  201,  whether  on  ba-  v, 

lance  of  account  or  otherwise,  may  be  holden  in  the 
county  court"  So  that  a  penalty  of  this  kind  may  form 
the  subject  of  a  plaint  in  the  county  court  Then  it 
is  obvious,  from  the  summons  and  particulars,  that  the 
j  plaintiffs  are  seeking  to  recover  one  penalty  only.  It  is 
true  that  the  particulars  mention  four  instances  of  practis- 
ing; but  that  cannot  affect  the  jurisdiction  of  the  Court. 
The  particulars  are  not  delivered  under  any  statute;  they 
inean  no  more  than  that  the  defendant  actually  practised 
u  an  apothecary  by  attending  the  persons  mentioned. 
Treating  them  as  a  declaration  or  coimt,  all  that  can  be 
said  is,  that  they  are  open  to  objection  on  the  ground  of 
duplicity.  When  one  case  of  attendance  had  been  proved, 
It  would  be  the  duty  of  the  Judge  of  the  county  court  to 
pwYent  the  plaintiffs  from  proceeding  with  the  others;  or 
if  they  proved  four  offences,  they  could  only  recover  201, 
and  might  abandon  the  excess  under  the  provisions  of  the 
63rd  section.  It  would  seem,  however,  from  the  case  of 
the  Apothecaries  Company  v.  BenUey  (a),  that  an  unquali- 
fied person  only  incurs  one  penalty,  though  he  attends  se- 
veral patients.  In  Rex  v.  Lovet  (6),  which  was  an  infor- 
ination  under  the  game  laws  for  using  a  dog  and  also  a 
piQonthe  same  day,  it  was  held,  that  the  defendant  could 
oaly  be  convicted  in  one  penalty.  So,  a  person  can  com- 
^  but  one  offence  on  the  same  day,  by  exercising  his  or- 
dinary calling  on  a  Sunday,  contrary  to  the  29  Car.  2,  c.  7: 
Oreeps  v.  Durden  (c). 

Ifaylor,  in  support  of  the  rule. — ^The  particulars  state 
that  the  defendant  attended  four  different  persons  at  dif- 

(a)  1  C.  A  P.  538;  A  C,  B.  <b      (b)  7  T.  R.  152. 
M.  J  59.  (c)  Cowp,  640. 

VOL-  V.  B  B  EXGH. 
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1850.        ferent  times  and  places;  and,  by  the  55  Qeo.  3,  c.  194, 
"  j^^  "      8.  20,  he  is  liable,  for  "  every  such  offence,"  to  forfeit  20L 
Apotbioabiis   Should  the  Judge  of  the  county  court,  on  evidence  of  the 
V.  several  acts  of  practice,  decide  that  the  plaintiffs  were 

entitled  to  recover  one  penalty,  they  might  afterwards  is- 
sue another  plaint,  omitting  the  name  of  one  of  the  per- 
sons attended,  and  so  on  with  respect  to  the  other  two.  If 
the  plaintiffs  intended  to  abandon  the  excess  above  201.,  it 
should  have  been  so  stated  in  the  particulars.  In  Vines  v. 
Arnold  (a)  it  was  held,  that  where  the  debt  due  from  the 
defendant  to  the  plaintiff  was  above  201^  the  levying  a 
plaint  in  the  county  court  for  less  than  that  amount  was 
not  an  abandonment  of  the  excess.  But  in  this  case  the 
plaintiffs  could  not  abandon  the  excess;  for  though  the  ac- 
tion must  be  brought  in  the  name  of  the  Company,  yet  the 
25th  section  directs  that  one  half  of  the  penalty  shaU  be 
given  to  the  informer;  so  that,  at  most,  they  could  aban- 
don their  own  portion  only.  [Alderson,  B. — Is  not  the 
construction  of  the  particulars  this:  I  go  for  one  or  other 
of  the  four  penalties,  amounting  to  20Z.  ?]  In  re  Ackroyd(b) 
shews  that  the  cause  of  action  may  be  made  up  of  several 
contracts. 

Pollock,  C.  B. — The  rule  must  be  discharged.  I  do  not 
see  any  ground  for  this  Court  prohibiting  the  county  court 
from  hearing  and  determining  the  case.  The  claim  is  limit- 
ed to  20!.,  and  more  caimot  be  recovered.  The  statement 
of  the  claim  is  indeed  ambiguous,  and  may  give  rise  to  a 
question  which  has  been  urged  to  a  certain  extent,  but  upon 
which  it  is  unnecessary  to  pronounce  an  opinion;  namely, 
whether  a  number  of  acts  done  by  the  defendant  at  varioua 
times  and  places  may  be  made  the  subject  of  more  than 
one  penalty.  We  need  not,  however,  enter  upon  that  in- 
quiry.   The  county  court  has  jurisdiction  whenever  the 

(a)  19  L.  J.  98,  (h)  1  Bxch.  479. 


TBINITT   TEBM,  13  VIOT.  367 

claim  does  not  exceed  201,  or  the  plaintiff  is  willing  to        1850. 
abandon  all  beyond  it 

Alderson,  B. — ^I  do  not  see  that  the  plaintiffs  claim  to 

recover,  or  say  that  they  have  cause  of  action  for,  more 

than  20Z.;  and  it  is  only  where  the  cause  of  action  exceeds 

202.  that  a  plaintiff  is  called  upon  to  abandon  the  excess. 

The  particulars  may  be  ambiguous;  but  that  is  a  matter 

for  the  Judge  of  the  county  court,  who  would  do  well  to 

make  the  plaintiffs  elect  upon  which  of  the  four  cases  they 

mean  to  proceed,  and  use  the  others  as  evidence. 

RoLFE,  B. — I  am  of  the  same  opinion,  and  on  this  short 
groimd:  that  this  is  a  plaint  for  a  personal  demand  not  ex- 
ceeding 202.;  and  that  may  be  brought  in  the  county 
court  All  that  is  relied  on  is,  that  the  plaintiffs  in  their 
particulars  state  how  they  go  for  the  202.,  and  in  so  doing 
state  something  from  which  we  see  that  they  might,  per- 
lutps,  have  gone  for  more.  What  the  facts  are  as  to  the 
Attendance  we  do  not  know;  it  may  be  that  the  plaintiffs 
bare  separate  causes  of  action,  but  that  it  is  not  necessary 
to  decida  They  say,  "  We  go  for  a  penalty  of  202.  under 
the  Apothecaries  Act,  and  we  mean  to  prove  the  offence 
ly  shewing  that  the  defendant  attended  A.,  B.,  C,  and  D.'' 

Putt,  B. — Before  a  prohibition  is  granted,  the  Court 
OQght  to  be  sure  that  there  is  a  want  of  jurisdiction.     It 
tt  tme  that  the  particulars  render  it  possible  that  the 
plaintiffs  may  be  going  for  more  than  202.;  at  the  same 
tune  it  may  be  that  they  are  seeking  to  recover  the  penalty 
m  respect  of  one  act  only,  and  that  the  others  are  merely 
part  of  the  one  practising,  and  intended  to  be  used  as  evi- 
dence to  shew  what  the  nature  of  it  was. 

Rule  discharged. 
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May  31. 

The  137th  sec- 
tion of  the  12 
ft  18  Vict,  c 
106,  which  de- 
cUres  that  a 
Judge's  order, 
made  hy  con- 
sent, given  hj  a 
trader  defend* 
ant  in  any  per- 
sonal action, 
unless  filed  as 
thereby  requir- 
ed, and  the 
judgment  and 
execution  there- 
on,shallbe"null 
and  Toid  to  all 
intents  and  pur- 
poses what- 
eyer,"  does  not 
void  such  or- 
^er,  ftc.  as 
ainst  the 
^der  himseli^ 
,      only  as 
*^W  his  as- 
■Peesifhe 
Xwards  be- 

come 


Bryan  v.  Child  and  Farmer. 

JL  RESPASS  for  breaking  and  entering  the  plaintiff's 
dwelling-house,  and  seizing  and  taking  his  goods. 

Plea,  that  the  defendant  Farmer  recovered  against  the 
plaintiff  in  the  Court  of  Common  Pleas  a  certain  debt 
of  1467.  19^.  and  2Z.  16«.  damages  and  costs;  whereupon 
he,  and  the  defendant  Child  as  his  attorney,  sued  out 
a  writ  of  fieri  facias,  by  virtue  of  which  the  sheriff,  in 
order  to  levy  the  said  sums,  seized  and  took  in  execution 
the  goods  and  chattels  in  the  declaration  mentioned.— 
Verification. 

Replication,  that  before  and  at  the  time  of  the  com- 
mencing and  prosecuting  of  the  said  action  &c.,  and  after 
the  passing  of  the  Bankrupt  Law  Consolidation  Act,  1849, 
the  plaintiff  was  and  from  thence  hitherto  hath  been  and 
still  is  a  dealer  and  chapman  and  a  trader,  to  wit,  a  baker, 
within  and  subject  to  the  laws  then  and  still  in  force  con- 
cerning bankrupts;  that,  after  the  commencement  of  the 
said  action,  a  Judge's  order  was  made  by  consent,  that,  on 
payment  of  debt  and  costs  as  between  attorney  and  client, 
all  further  proceedings  should  be  stayed,  and,  in  default, 
judgment  should  be  signed.  That  judgment  was  signed 
in  pursuance  of  the  said  order,  and  the  fieri  facias  men- 
tioned in  the  plea  issued  thereon;  and  that  no  copy  of  the 
Judge's  order,  together  with  an  aflGidavit  of  the  time  of  such 
consent  being  given,  and  a  description  of  the  residence  and 
occupation  of  the  now  plaintiff,  was  filed  with  the  officer 
acting  as  clerk  of  the  doquets  and  judgments  in  the  Court 
of  Queen's  Bench,  at  any  time  within  twenty-one  days 
next  after  the  making  of  the  said  order,  in  like  mannex 
as  a  warrant  of  attorney  in  any  personal  action,  and  a  cog- 
novit actionem  given  by  any  defendant  in  any  personal 
action,  or  copies  thereof  or  affidavits  of  the  execution 
thereof  respectively  might  or  could  be  filed  with  the  said 
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clerk  urithin  twenty-one  days  after  such  warrant  of  attor- 
ney or  cognovit  actionem  should  have  been  executed,  or 
at  any  other  time  whatever,  as  by  the  statute  in  such  case 
is  required;  whereby  and  by  reason  of  the  premises,  the 
mi  Judge's  order,  judgment,  and  execution  are  null  and 
Toid  to  all  intents  and  purposes  whatever. 
General  demurrer,  and  joinder  therein. 


1850. 


Martiny  in  support  of  the  demurrer. — ^The  question  turns 
i^n  the  construction  of  the  137th  section  (a)  of  theBank- 


(a)  Enacts,  ''That  eyeiy  Judge's 
Older  made  by  consent  given  after 
the  commencement  of  this  Act,  by 
lay  such  trader  drfendant  in  any 
penonal  actioi^  and  whereby  the 
pbmtiff  in  such  action  shall  be 
tathorised   forthwith    after   the 
nakbig  of  such  order,  or  at  any 
(■tore  time,  to  sign  or  enter  up 
jodgment,  or  to  issue  or  take  out 
eucation  in  such   action,    and 
whether  such  order  shall  be  made 
nbject  to  any  defeasance  or  con- 
dition or  not,  in  case  the  action 
VL  vhiah  such  order  shall  be  made 
ihall  be  in  the  Court  of  Queen's 
Bench,  or    in  case    the    action 
vheretn  the  same  is  made  shall 
be  in  my  other  court,  a  true  copy 
of  inch  order  shall,  together  with 
u  liBdaTit  of  the  time  of  such 
moment  being  given,  and  a  de- 
Mription  of  the  residence  and  oc- 
cupation of  the  defendant,  be  filed 
villi  the  officer  acting  as  clerk  of 
the  doquets   and  judgments   in 
the  mid  Court  of  Queen's  Bench 
within  twenty-one  days-  after  the 
ittking  of  such  order,    in   like 
>MB&cr  as  a  warrant  of  attorney 
'^  ny  penonal  action  and  a  cog- 
•OTit  actkiMOi  given  by  any  de- 


fendant in  any  personal  action, 
or  copies  thereof  and  affidavits  of 
the  execution  thereof  respective- 
ly maybe  filed  with  the  said  clerk 
within  the  space  of  twenty-one 
days  after  such  warrant  of  attor- 
ney or  cognovit  actionem  shall, 
have  been  executed,  otherwise 
such  Judge's  order,  and  any  judg- 
ment signed  or  entered  up  there- 
on,  and  any  execution  issued  or 
taken  out  on  such  judgment,  shall 
be  null  and  void  to  all  intents 
and  purposes  whatever;  and' the' 
provisions  respectively  contained 
in  the  said  Act  passed  in  the  third 
year  of  the  reign  of  his  late  Ma- 
jesty King  George  the  Fourth, 
intituled,  '  An  Act  for  preventing 
frauds  upon  creditors  by  secret 
warrants  of  attorney  to  confess 
judgment/  and  in  an  Act  passed 
in  the  Parliament  holden  in  the 
sixth  and  seventh  years  of  the 
reign  of  her  Majesty,  intituled 
'  An  Act  to  enlarge  the  provisions 
of  an  Act  for  preventing  frauds 
upon  creditors  by  secret  warrants 
of  attorney  to  confess  judgment,* 
for  lil)erty  to  file  warrants  of  at- 
torney and  cognovits  actionem,  or 
copies  thereof,  with  the  clerk  of 
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1860.  rupt  Law  Consolidation  Act,  12  &  13  Vict  a  106.  In 
order,  however,  to  ascertain  its  meaning,  it  is  necessary  to 
advert  to  the  prior  state  of  the  law.  The  3  Geo.  4,  c.  39, 
"  for  preventing  frauds  upon  creditors  by  secret  warrants 
of  attorney  to  confess  judgment,"  after  reciting,  that  "  in- 
justice is  frequently  done  to  creditors  by  secret  warrants 
of  attorney  to  confess  judgment,  for  securing  the  payment 
of  money,  whereby  persons  in  a  state  of  insolvency  are 
enabled  to  keep  up  the  appearance  of  being  in  good  cir- 
cumstances, and  the  persons  holding  such  warrants  of 
attorney  have  the  power  of  taking  the  property  of  such 
insolvents  in  execution  at  any  time,  to  the  exclusion  of 
the  rest  of  the  creditors,  for  remedy  thereof  enacts, 
"  that  if  the  holder  thereof  shall  think  fit,  every  warrant 
of  attorney  to  confess  judgment  in  any  personal  action, 
or  a  true  copy  thereof,  and  of  the  attestation  thereof 
and  the  defeasance  and  indorsements  thereon,  in  case 
such  warrant  of  attorney  shall  be  given  to  confess  judg- 
ment in  his  Majesty's  Court  of  King's  Bench  at  West- 
minster, or  such  true  copy  thereof  as  aforesaid,  in  case 
such  warrant  of  attorney  shall  be  given  to  confess  judg- 
ment in  any  other  court,  shall  within  twenty-one  days 
after  the  execution  of  such  warrant  of  attorney  be  filed 
together  with  an  affidavit  of  the  time  of  execution  thereof 
with  the  clerk  of  the  doquets  and  judgments  in  the  Court 
of  King's  Bench."  The  2nd  section  enacts,  '^  that  if  at 
any  time  after  the  expiration  of  twenty-one  days  next  after 
the  execution  of  such  warrant  of  attorney,  a  commission 
of  bankrupt  shall  be  issued  against  the  person  who  shall 
have  given  such  warrant  of  attorney,  under  which  he  shall 


the  doquets  and  judgments,  and  copies,  shall  extend  and  be  appli- 

for  the  said  clerk  to  make  certain  cable  to  every  such  Judge^s  order, 

entries  and  search    in    relation  in  like  manner  as  to  wamnts  of 

thereto,  and  for  entering  satisfac-  attorney  and  cognoyits  actionem 

tion  thereon,  and    for   fees  for  mentioned  in  the  said  Acts.*^ 
search  and  filing  and  taking  office 
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be  duly  found  and  declared  a  bankrupt,  then  and  in  such         i860, 
case,  unless  such  warrant  of  attorney  or  a  copy  thereof  shall 
have  been  filed  as  aforesaid  within  the  said  space  of  twenty- 
one  days  firom  the  execution  thereof,  or  unless  judgment 
shall  have  been  signed  or  execution  issued  on  such  war- 
rant of  attorney  within  the  same  period,  such  warrant  of 
attorney,  and  the  judgment  and  execution  thereon,  shall 
be  deemed  fraudulent  and  void  against  the  assignees  under 
the  commission/'  &c.   The  3rd  section  places  cognovits  on 
thesame  footing.  The  4th  section  enacts,  that,  "if  such  war- 
rant of  attorney  or  cognovit  shall  be  given  subject  to  any 
defeasance  or  condition,  such  defeasance  or  condition  shall 
be  written  on  the  same  paper  or  parchment  on  which  such 
murant  of  attorney  or  cognovit  actionem  shall  be  written, 
before  the  time  when  the  same  or  a  copy  thereof  respec- 
tively shall  be  filed,  otherwise  such  warrant  of  attorney 
or  cognovit  actionem  shall  be  null  and  void  to  all  intents 
M»d  purposes.^'     Next  followed  the  6  &  7  Vict.  c.  66,  its 
only  object  being  to  require  the  officer  of  the  Court  of 
Qneen  s  Bench  to  keep  a  book  for  public  search.     Then 
comes  the  Act  in  question,  12  &  13  Vict  c.  106,  which 
from  the  133rd  to  the  138th  section  contains  a  code  of 
W  "with  respect  to  transactions  with  the  bankrupt, 
vA  executions  against  his  property  up  to  the  time  of  the 
bttkraptcy  or  within  a  limited  period  previously  thereto.'' 
^  133rd  section  relates  to  payments  by,  and  the  1 34th 
topnrdiases  firom,  any  bankrupt;  the  135th  and  136th 
bare  le&rence  to  warrants  of  attorney  and  cognovits,  and 
^  137th  to  Judges'  orders.    Looking  at  all  those  enact- 
>i<&ti  in  connection  with  the  preamble,  it  is  obvious  that 
4e  137th  section  of  the  12  &  13  Vict  c.  106,  applies  only 
^Ikk  the  property  of  a  bankrupt  is  distributable,  and 
^  not  enable  a  trader  himself  to  defeat  his  own  act  of 
^••ent  to  judgment 

''^e  Court  called  on 
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1850.  Oray,  contra. — Some  eflfect  must  be  given  to  the  words 

"  null  and  void  to  all  intents  and  purposes  whatever,"  in 
the  137th  section  of  the  12  &  13  Vict.  c.  106,  which  for 
the  first  time  required  Judges'  orders  to  be  filed.  That 
section  is  framed  upon  the  8  Geo.  4,  c.  39,  &  %  which  de- 
clares that  warrants  of  attorney  not  filed  as  thereby  re- 
quired shall  be  "  void  against  the  assigneea''  The  altera- 
tion of  language  in  the  subsequent  statutes  shews  that 
the  legislature  intended  a  difierent  result.  The  ISTth 
section  uses  the  words  "  any  such  trader,"  which  means 
"  any  person  liable  as  a  trader  to  become  bankrupt" 
That  such  is  their  meaning  appears  by  the  65th  and  sub- 
sequent sections  up  to  the  86th,  in  which  the  words  ^'  such 
trader ''  are  used  in  that  sense.  In  the  90th  and  93rd  sec- 
tions the  words  are  "  any  traders,"  and  in  the  99th  and 
100th  "  any  persons."  The  104th  and  126th  sections  relate 
to  persons  who  have  been  adjudicated  bankrupts,  [ill- 
derson,  B.— The  137th  section  of  the  12  &  13  Vict.  c.  106, 
in  express  terms  extends  the  provisions  of  the  3  Geo.  4^ 
c.  39,  to  Judges'  orders.]  That  has  reference  only  to  the 
machinery  for  carrying  out  the  purposes  of  the  137th  sec- 
tion. The  136th  section  re-enacts  in  terms  the  provisions 
of  the  2nd  section  of  the  3  Geo.  4,  c.  39,  with  respect  to 
warrants  of  attorney,  except  that,  instead  of  declaring 
that  such  warrants  not  filed  within  the  time  limited 
shall  be  void  '^  as  against  the  assignees,"  it  declares  that 
they  shall  be  void  to  "  all  intents  and  purposes."  If, 
therefore,  they  are  still  only  void  as  against  assignees,  the 
re-enactment  is  useless,  for  that  was  already  provided  for. 
[Pollock^  C.  B. — The  13  Eliz.  c.  10,  s.  3,  declares,  that  ec- 
clesiastical leases  not  authorised  by  that  Act  shall  "  be 
utterly  void  and  of  none  effect,  to  all  intents,  constructions, 
and  purposes,  any  law,  usages,  and  custom  to  the  contrary 
anywise  notwithstanding;"  and  yet  it  has  been  held,  that 
they  are  not  void  as  against  the  persons  who  make  them.] 
The  object  in  requiring  these  orders  to  be  filed  was,  that 
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notice  should  be  giyen  whenever  a  trader  consented  to        1850. 
judgment     [Pollock,  C.  B. — The  preamble  to  this  part  of 
the  statute  is,  "with  respect 'to  transactions  with  the 
bankrupt  and  executions  against  his  property  up  to  the 
time  of  the  bankruptcy,  or  within  a  limited  time  previous 
thereto;''  and  that  must  be  read  as  embodied  in  the  137th 
section.]     That  preamble  relates  only  to  the  sections  under 
division  20,  viz.  the  133rd  and  134th;  the  136th  and  137th 
commence  with  the  words  "  Be  it  enacted/'  thus  shewing 
them  to  be  independent  enactments.    The  3  Geo.  4,  c.  39, 
his  been  held  to  apply  even  where  the  petitioning  credi- 
tor's debt  accrued  after  the  twenty-one  days:  Everett  v. 
WiU8{a).      [AldersoUy  B. — Unless  there  is  a  distinction 
between  Judges'  orders  and  warrants  of  attorney,  your 
constmction  of  the  statute  cannot  be  correct ;  for  the  136th 
section  declares  that  warrants  of  attorney,  not  £ded  as 
thereby  required,  shall  be  deemed  fraudulent  as  well  as 
▼oid;  but  how  can  they  be  fraudulent  as  against  the 
tnder  himself?    It -must  mean  as  against  his  creditor&J 

Martin  was  not  called  upon  to  reply. 

Pollock,  C.  B. — ^The  question  is,  whether,  under  the  12 
k  13  Vict  c.  106,  s.  137,  when  a  trader  has  consented  to 
a  Judge's  order  to  enter  up  judgment^  and  judgment  has 
been  entered  up,  and  execution  issued  thereon,  but  the 
order  is  not  filed  in  pursuance  of  that  section,  the  trader 
18  it  liberty,  without  reference  to  any  proceedings  in  bank- 
nptcy,  to  turn  round  and  say  that  the  judgment  and  exe- 
cution is  void,  and  that  his  creditor  is  a  trespasser.  The 
difficalty  in  coming  to  such  a  conclusion  is  not  in  any  view 
inoonsiderable,  and,  moreover,  is  increased  by  the  136th 
^tion,  which,  as  pointed  out  by  my  Brother  Alderson, 
^ttcts,  that  all  warrants  of  attorney  and  cognovits  not 

(a)  2  M.  (t^  0.  269. 
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18ML  filed  as  thereby  required  shall  be  deemed  franiivleii^  as 
well  as  null  and  void.  In  the  present  case,  to  treat  the 
document  as  fraudulent  against  the  party  himself  who  has 
signed  it  with  full  knowledge  of  its  effect, — a  document  too 
by  which  he  does  a  mere  act  of  justice  by  allowing  his 
creditor  to  issue  execution,  and  that  without  being 
himself  put  to  the  costs  of  a  suit, — ^would  be  so  absurd, 
that,  unless  we  have  the  positive  expression  of  the  legisla- 
ture that  such  was  meant  to  be  the  case,  it  is  imposable 
for  us  to  assume  any  such  intention.  That,  however,  is 
the  proposition  contended  for  on  the  one  side.  On  the 
other,  the  question  is,  whether  the  137th  section  may  not 
be  construed  differently,  by  reference  to  the  mode  recently 
introduced  in  statutes,  namely,  by  having  certain  clauses 
connected  by  a  sort  of  preamble  to  each  separate  class  of 
clauses,  which  preamble  may  really  operate  as  part  of  the 
statute.  The  question  then  is,  whether  the  introductory  pre- 
amble to  that  set  of  clauses,  beginning  with  the  133rd  sec- 
tion, and  terminating  with  the  138th,  is  to  be  read  as  incor- 
porated with  each  of  those  sections.  In  my  opinion  it  must, 
in  order  to  ascertain  what  the  meaning  of  the  legislature 
was;  and  so  reading  the  statute,  there  is  no  difficulty  in 
construing  it  The  introductory  expression  of  the  legisla- 
tive intention  or  preamble  is  this:  "And  with  respect  to 
transactions  wilh  the  bankrupt,  and  executions  against  his 
property  up  to  the  time  of  the  bankruptcy  or  within  a  li- 
mited period  previously  thereto,  be  it  enacted.''  TheB  the 
133rd  section  up  to  the  1 38th  are  all  included  under  that 
general  heading,  so  that  we  must  read  the  137th  section, 
looking  back  to  this  preamble,  and  reading  it  in  that  way 
it  would  stand  thus:  "  Be  it  enacted,  that  eveiy  Judge's 
order  made  by  consent  given  after  the  commencement  <^ 
this  Act,  by  any  such  trader"  &c., — ^not  "by  any  trader," 
words  which  surely  must  mean  a  trader  who  shall  after- 
wards become  bankrupt,  and  cannot  be  construed  to  apply 
to  any  trader,  whether  he  shall  become  bankrupt  or  not. 
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In  the  couise  of  the  argument,  it  was  intimated  by  the  I8d0. 
Court,  that^  even  without  the  preamble,  the  words  '^  null 
and  Yoid  to  all  intents  and  purposes  "  would  not  necessa- 
rily make  this  document  null  and  yoid  as  against  the  tra- 
der himself;  and  the  case  of  ecclesiastical  leases  was  re- 
ferred to.  I  do  not  found  my  judgment  in  any  degree  on 
the  decisions  with  respect  to  ecclesiastical  leases,  but  pure- 
ly upon  the  construction  of  this  statute  taken  altogether. 
I  im  of  opinion  that  we  must  read  the  137th  section  with 
the  preamble,  and  so  reading  i%  this  Judge's  order,  with  the 
judgment  and  execution  on  it,  are  not  nidi  and  void  to  all 
intents  and  purposes,  the  party  who  consented  to  that  or- 
der not  having  become  bankrupt^  nor,  so  far  as  we  know, 
StUe  to  the  bankrupt  law. 

Aldebsoh,  B. — I  am  of  the  same  opinion.    On  looking 
to  the  words  of  the  statute,  there  appears  to  me  no  neces- 
sitj  for  arriving  at  the  grievous  absurdity  of  allowing  a 
penon  to  set  aside  his  own  deliberate  act     The  contest 
boe  is,  that  a  person,  who  may  be  a  perfectly  solvent  tra- 
der, may  set  aside  the  order  of  a  Judge  made  by  consent, 
after  judgment  signed  and  executi(m  issued,  simply  because 
r    ^  order  has  not  been  filed  as  required  by  the  statute. 
That  would  be  a  grievous  absurdity.     No  doubt,  if  the  Act 
compels  us,  we  must  come  to  that  conclusion ;  but  I  do  not 
\^    think  it  does.     The  provision  in  question  is  found  in  that 
L    port  of  the  Act  which  relates  to  proceedings  with  bank- 
1^  alone,  and  must  be  read  with  the  light  thrown  on  it 
^  the  preamble,  it  being  one  of  the  clauses  within  the 
iodbit  of  that  preamble;  and  so  reading  it,  it  has  reference 
^  to  such  trader  being  bankrupt,  or  subsequently  be- 
^OBUng  bankrupt. 

KoLFB,  R — I  am  also  of  opinion  that  this  section  must 
'^'ead  in  connection  with  the  preamble  referred  to;  and 
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1850.  I  think  that  the  construction  of  the  statute  also  requires  it 
to  be  read  in  connection  with  the  preamble  to  the  125th 
section,  "  with  respect  to  the  power  of  the  Court  over  cer- 
tain descriptions  of  property/'  That  the  section  must  be 
read  in  connection  with  the  former  preamble  is  plain  from 
merelyfoUowing  the  grammar;  for  after  the  words  "  it  is  en- 
acted/' comes  the  133rd  section,  and  then  the  134th  b^ins 
without  the  words  ''  be  it  enacted/'  and  must  therefore  be 
connected  with  what  went  before,  otherwise  there  is  no 
sense.  It  is  true  that  the  same  observation  does  not  apply 
to  the  136th  and  137th  sections,  for  they  do  begin,  "  be  it 
enacted;"  but  that  is  a  mere  difference  of  style;  and  these 
sections  being  in  pari  materia  with  the  former,  must  be 
read  in  the  same  way.  But  independently  of  that,  I  should 
be  prepared  to  say,  on  authority  as  well  as  principle,  look- 
ing at  the  object  of  the  Act  as  deduced  from  the  statute 
itself,  that  we  must  confine  the  137th  section  as  operating 
in  favour  of  creditors  only,  and  not  construe  it  as  affecting 
the  rights  of  persons  claiming  under  traders  who  have 
given  such  instruments.  My  Lord  has  adverted  to  the 
statutes  of  Elizabeth  respecting  ecclesiastical  leases.  No- 
thing can  be  stronger  than  the  words  used  in  those  statutes, 
which  declare  that  leases  not  authorised  by  them  ^'  shall 
be  utterly  void  and  of  none  effect,  to  all  intents,  construc- 
tions, and  purposes,  any  law,  usage,  or  custom  to  the  con- 
trary notwithstanding."  Still  the  Courts  early  said,  that 
such  leases  were  not  meant  to  be  null  and  void  as  against 
the  lessors;  that  the  statute  was  made  for  the  benefit  of 
their  successors;  and  that  the  leases  were  only  void  as 
against  them.  Now  the  3  Geo.  4,  c.  39,  upon  which  the 
137th  section  of  the  12  &  13  Vict  c.  106,  is  founded,  has 
given  rise  to  discussions  of  a  like  nature  with  the  pre- 
sent. [His  Lordship  read  the  title  and  preamble,  and 
the  1st,  2nd,  3rd,  and  4th  sections  of  the  3  Geo.  4,  c.  39.] 
The  first  case   after   that  statute  was  MotTts  v.  Md- 
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Kn(a),  in  which  the  question  was,  whether  the  assignee  ^  1850. 
of  an  insolifent  could  insist  on  setting  aside  as  void  a  judg- 
ment founded  on  a  warrant  of  attorney  subject  to  a  de- 
feasance, not  written  on  the  same  paper  as  the  instru- 
ment itself.  A  majority  of  the  Court  of  King's  Bench, 
consisting  of  Lord  Tenterden,  C.  J.,  Bayley,  J.,  and  LitUe- 
idki  J.,  held,  that  the  statute  did  not  affect  such  a  warrant 
of  attorney  as  against  the  assignees  of  an  insolvent,  and 
that  the  4th  section  must  be  read  in  conjunction  with 
the  2nd,  and  construed  to  apply  only  to  assignees  of  a 
bankrupt  Holroyd,  J.,  dissented,  and,  I  must  own,  with 
great  appearance  of  justice,  because  in  that  statute  there 
is  something  which  does  not  occur  in  this,  namely,  a  mark- 
ed distinction  in  the  wording  of  the  sections.  There,  if 
the  document  was  not  filed  within  a  certain  time,  it  was 
declared  to  be  void  "as  against  assignees,"  but  if  the  de- 
feasance was  not  on  it  before  it  was  filed,  it  was  declared 
to  be  void  "  to  all  intents  and  purposes,''  so  that  it  was 
somewhat  strange  to  say,  that  "to  all  intents  and  purposes," 
only  meant  against  assignees  of  bankrupts;  still  the  majo- 
rity of  the  Court  so  held.  Then  came  the  case  of  Bennett 
▼.  Umid  (6),  where  the  question  arose,  whether  a  warrant 
of  attorney,  on  which  there  was  no  proper  defeasance,  could 
be  set  aside  at  the  instance  of  the  party  who  had  executed 
it  The  majority  of  the  Court  held  that  it  could  not. 
Parfe,  J.,  dissented,  adopting  the  view  taken  by  HoVroyd  J., 
Ill  the  previous  case,  but  expressly  saying,  that  if  he  had 
found  in  the  statute  that  it  was  meant  only  for  the  pro- 
tection of  the  assignees  of  bankrupts,  he  should  have  con- 
c'wed.  In  the  subsequent  case  of  Davis  v.  Eyixm  (c).  Tin- 
^  C.  J.,  treated  the  question  as  settled.  Therefore,  not- 
^thstanding  there  are  in  this  statute  the  very  strong 
^ords  "  null  and  void  to  all  intents  and  purposes,"  yet, 
e^en  if  there  had  been  no  preamble,  I  should  have  been 

(«)  6  B.  A  C.  466.        (5)  10  B.  t  C.  500.        (<?)  7  Bing.  164. 
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1850.  disposed  to  adopt  the  construction  consistent  widi  good 
sense  and  the  previous  authorities;  for,  althoo^  Ed- 
royd  J.y  and  Parke,  J.,  differed  as  to  the  applkatiui  of  the 
principle,  neither  disputed  the  principle  itaeIC 

Platt,  R — ^The  object  of  the  bankrupt  law  is  to  protect 
creditors,  not  to  enable  traders  to  repudiate  their  own  dd- 
liberate  acta  Reading  the  137th  section  as  it  oo^t  to  be 
read,  in  connection  with  the  preamble,  it  is  evident  that 
it  relates  only  to  such  traders  as  shall  become  banfanpt 
Rut  even  if  the  preamble  is  not  to  be  considered  as  incor- 
porated with  the  section,  I  should  be  disposed  to  take  tlie 
same  view  as  my  Brother  Rol/ey  and  to  hold,  thal^  upon 
principle  and  authority,  the  operation  of  the  137th  sectkm 
is  limited  to  assignees  and  creditors  under  a  bankruptcy. 

Judgment  for  the  defendant 


jf^  31  BOWDITCH  V.  BaLCHIN. 

A  poHee  comte-  i-  RESPASS  for  assaulting  the  plaintiff,  and  conveying 
^l^i^lw  ^"°^  ^  *  police-station,  and  there  detaining  him  without 
BO  power,  rader  reasonable  or  probable  cause. 

the2  &3  Viet  . 

c  xoT,  totake  Plea,  as  to  assaulting  the  plaintiff,  and  conveying  him 
cu^ld^^.  to  the  said  police-station,  that,  before  the  time  when  &a, 
oat  wimnt,       ^^  defendant  was  a  constable  of  the  police  of  the  city  of 

■MTCiT  on  m^  '  ' 

uooii  that  ht  London,  appointed  under  a  certain  Act  of  Pariiament  made 
s  misdemetticr.  and  passed  &a  (2  &  3  Vict,  a  xciv);  and  that»  at  the  time 

when  &a,  he  was  acting  as  such  constable  within  the  said 
city;  and  that  just  before  the  committing  of  the  supposed 
trespasses,  and  whilst  he  was  acting  as  such  constablewithin 
the  said  city,  to  wit,  &c.,  one  John  Miller,  in  the  presence 
and  hearing  of  the  plaintiff,  stated  and  represented  to  the 


r 


Balohdi. 
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defendant,  then  acting  as  such  constable  of  the  police        1850. 
force  as  aforesaid,  that  the  plaintiff  had  commited  a  cer-      Bowditoh 
tain  offence,  to  wit,  wilful  and  corrupt  perjury,  by  wilfully 
and  corruptly  making  a  false  affidavit  in  a  judicial  pro- 
ceeding before  the  Hon.  Sir  William  Wightman,  Knight, 
one  of  the  justices  of  the  Court  of  our  Lady  the  Queen,  be- 
fore the  Queen  herself,  and  that  the  said  John  Miller  then 
and  there  charged  the  plaintiff  with  the  commission  of  the 
said  offence,  and  then  and  there  required  the  defendant 
Thomas  Balchin  to  take  the  plaintiff  into  custody  upon  the 
said  charge;  wherefore,  and  because  the  plaintiff,  on  being 
adced  by  the  defendant  on  the  said  occasion  if  his  the 
I     plaintiff's  name  was  Bowditch,  replied  that  it  was  not,  and 
i     that  he  should  not  tell  what  his  name  was,  he  the  defendant 
then  had  good  cause  to  suspect,  and  did  then  suspect,  the 
plaintiff  of  having  committed  the  said  offence,  and,  as  such 
constable  of  the  police,  did  then,  within  the  said  city,  take 
the  plaintiff  into  custody;  and  because  there  was  no  jus- 
tice of  the  peace  for  the  said  city  then  sitting,  before  whom 
the  plaintiff  could  be  taken  upon  the  said  charge,  the  de- 
fendant caused  the  plaintiff  to  go  in  and  along  divers  pub- 
lic streets  and  highways  in  the  said  city  to  a  certain  police- 
A      station  in  the  said  city,  such  station  being  the  station- 
i     honse  in  and  for  the  district  or  division  of  the  said  city 
^     vithm  which  the  plaintiff  was  so  taken  into  custody  as 
tforeswd,  and  did  then  deliver  him  to  one  J.  Fosberry,  be- 
^  the  constable  of  the  said  police  force  in  charge  of  the 
station,  doing  no  unnecessary  damage,   &c.,   quae  sunt 
eadem. — Verification. 
Demurrer,  and  joinder  therein  (a). 

J  Brown,  in  support  of  the  demurrer. — ^The  substantial 
V^estion  raised  by  this  demurrer  is,  whether  a  police  con- 

(o)  The  plamtiff  demurred  spe-      substance,  it  is  unnecessary  to  ad  - 
^7  on  seyeral  grounds;  but  as      rert  to  them, 
the  Gouri  held  the  plea  bad  in 
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1850.  stable  of  the  city  ofLondon  can  take  a  person  intocmbidy 
BovDKoa  on  suspicion  of  perjury.  That  depends  upon  the  2  &  3  Virt. 
c.  xciv,  "  for  regulating  the  police  in  the  city  of  London." 
The  9th  section  confers  un  police  constables  appointed  un- 
der that  Act  all  the  powers  which  any  constables  posseat^ 
the  common  or  statute  law.  At  common  ]aw  a  constable  bai 
no  power  to  arrest  a  person  without  warrant,  on  su^idan 
of  having  committed  a  misdemeanor.  The  8th  section  of 
the  2  &  3  Vict.  c.  xciv,  upon  which  thia  plea  is  framed  en>- 
powers  "  any  man  belonging  to  the  said  police  force  to  tike 
into  custody,  without  warrant,  all  loose,  idle,  and  disorder- 
ly persons,  whom  he  shall  find  disturbing  the  public  peace, 
or  whom  he  shall  have  good  cause  to  suspect  of  banof 
committed  or  intending  to  commit  any  felony,  misdemea- 
nor, or  breach  of  the  peace,  and  all  persons  whom  he  shall 
find  betwecTi  sunset  and  the  hour  of  eight  in  the  forenooD 
lying  in  any  highway,  yard,  or  other  place,  or  loitering 
therein,  and  not  giving  a  satisfactory  account  of  them- 
selves." The  words  "  loose,  idle,  and  disorderly  penon%' 
override  and  control  the  words  "whom  he  shall  hftit 
good  cause  to  suspect  of  having  committed  &c  any  misdt- 
mcanor."  But  the  plea  contains  no  averment  that  tk 
plaintiff  was  a  loose,  idle,  or  disorderly  person.  The  SS(k 
section  enumerates  the  offences  for  which  a  police  couli- 
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thej  would  have  inserted  the  words,  "  and  all  other  per-  18M. 
sons."  PoUock,  C.  B. — Suppose  a  person  refused  to  serve  Bowditch 
some  public  office,  or  had  committed  any  breach  of  duty 
imposed  by  statute,  would  a  police  constable  be  justified  in 
taking  him  into  custody  without  a  warrant?  In  a  case  in 
which  the  liberty  of  the  subject  is  concerned,  we  cannot  go 
beyond  the  natural  construction  of  the  statute.] 

Peb  CuBiAM(a). — ^There  must  be  judgment  for  the 

plamtiS 

Judgment  for  the  plaintiff. 

(a)  PoUocky  C.  B.,  Alder^m,  B.,  Rolfe,  B.,  and  PlaU^  B. 


0 


PbNKIVIL  v.  CoNNBLL.  2£ay  £3, 

QLE  had  obtained  a  rule,  calling  on  the  plaintiff  to  Thedefendant, 
shew  cause  why  all  further  proceedings  in  this  action  should  JhardSdCTiii  a 
Dot  be  stayed,  until  the  plaintiff  should  have  made  proof  Joint-«tock 

.  .  Company,  to- 

of  nis  debt  before  the  Master  appointed  to  wind  up  the  af-  gether  with 
&irs  of  the  Royal  Bank  of  Australia.  madeUiefoUow- 

It  appeared  from  the  defendant's  affidavit,  that  the  ac-  ^J^^^ 
tion  was  brought  to  recover  200L  the  amount  of  a  promis-  the  Directon  of 

®  _  ^  .     the  Royal  Bank 

nry  note  made  by  the  defendant,  who  was  one  of  the  di-  of  Australia, 
lectors,  shareholders,  and  contributories  of  a  joint-stock  andThe  oS«r 
Company,  established  in  1840,  in  the  city  of  London,  call-  J^^^^^®"^^ 
rf  the  Royal  Bank  of  Australia.     On  the  4th  of  February,  jointly  and  »e- 
1850,  one  of  the  shareholders  and  contributors  presented  a  to  pay  to  H.W., 
petition  under  the  Joint-stock  Companies  Winding  up  Act,  J^^*^^'^ 

of  &c.,  for 
^  nceiTed  on  account  of  the  Compimy."  Signed, ''  A.  B.,  C.  D.,  E.  F.,  **  Directon."  The 
^tftadant  haTing  been  lued  thereon  in  his  individual  character : — Hddt  that  the  case  did  not  fidl 
*>tUB  the  Joint-ttock  Companies  Winding-up  Act^  11  &  12  Vict.  c.  45,  s.  73,  and  that  there  was 
**  gmmd  for  staying  the  action  until  the  plaintiff  should  have  proved  his  debt  before  the  Master 
^iSsited  to  wind  np  the  afGurs  of  the  Company. 

VOL.  V.  0  0  EXCH. 
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11  &  12  Vict  c.  45,  praying  that  it  might  be  refeired  to  one 
of  the  Masters  of  the  Court  of  Chancery  to  wind  up  the  af- 
fairs of  the  Company.  On  the  2Gth  of  March,  1 850,  the  pe- 
tition was  heard  before  Vice-CSiancellor  Knight  Bruce, 
who  ordered  that  the  Company  should  be  dissolyed  and 
wound  up  under  the  proyisions  of  that  Act;  and  on  the 
25th  of  April,  an  official  assignee  was  ^>pointed.  It  was 
also  stated,  that  the  note  was  made  by  the  defendant  as 
one  of  the  directors  of  the  Bank,  and  that  the  proceeds 
were  received  and  applied  by  the  Bank  for  its  own  pur- 
poses; that  defendant  was  advised  that  he  was  sued  as  a 
contributory  of  the  Bank,  and  that^  upon  payment  of  the 
amount,  he  would  be  entitled  to  recover  contribution  firom 
the  other  shareholders  and  contributoriea  The  affidavit 
then  stated,  that  Alderson,  B.,  upon  a  summons  coming 
on  to  be  heard  before  him,  for  staying  proceedings  in  .the 
terms  of  the  above  rule,  stayed  execution  for  a  week,  to 
give  the  defendant  an  opportunity  of  bringing  the  question 
before  this  Court 

The  plaintiff's  affidavit  in  answer  set  forth  the  promis- 
sory note,  which  was  in  these  terms: — 

''  The  Boyal  Bank,  London. 

"  1 9th  February,  1 845.  "  ^200. 

"  We,  the  Directors  of  the  Boyal  Bank  of  Australia^  for 

ourselves  and  the  other  shareholders  of  this  Company, 

jointly  and  severally  promise  to  pay  G.  H.  Wray  or  bearer, 

on  the  19th  day  of  February,  1850,  at  the  Union  Bank  of 

London,  the  sum  of  200Z.  for  value  received,  on  account  of 

the  Company. 

"  t.  w.  suthbrland, 

"John  Connbll, 

"  M.  BOTD, 

"  A.  DuFP, 


Directors. 


The  affidavit  then  stated  a  belief  that  the  Company  dis- 
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puted  their  liability,  and  alleged  that  the  defendant  and 
liis  co-directon  had  no  power  to  issue  the  promissoiy  note 
m  question ;  and  that  the  ehareholders  were  not  liable  there- 
(HL  A  flimilar  application  to  the  present  had  been  made 
to  Oolendgi^,  J.,  %t  ChamberSi  but  he  refused  to  make  any 
order. 


lafio. 


Sir  F,  Themger  shewed  cause. — ^The  application  is  found- 
ed on  the  73rd  section  of  the  Joint-stock  Companies  Wind- 
ing up  Act,  11  &  12  Vict  c.  45  (a).  This,  however,  is  not 
ft  case  within  that  enactment,  for  there  is  a  several  liabili- 
ty on  the  note.  The  object  of  the  statute  was  to  prevent 
creditors  from  having  recourse  to  one  of  many  shareholders 
jointly  liable.  It  has  reference  only  to  actions  against  the 
''official  manager,  or  against  the  Company  or  any  other 
person  representing  the  same,  or  who  is  sued  as  a  contri- 
hntory  thereof."  **  Contributory  **  means  a  person  who, 
being  seed,  is  entitled  to  contribution  from  the  other  mem- 
ben  jointly  liable.  In  Healey  v.  Story  (6),  the  defend- 
tnts,  directors  of  a  Joint-stock  Company,  made  their  note, 
by  which  they  jointly  and  severally  promised  to  pay  to  E. 
E  or  his  order,  and  this  Court  there  held,  that  the  de- 
ftndftnts  were  liable  upon  the  note  individually. 


(c)  Enacts,  ""  That,  after  the 
&it  ippointment  of  an  official 
■ttigar,  BO  creditor  or  other 
ynntL  ihaU,  except  so  far  as  the 
Kite  ihall  pennit,haYe  powerto 
(Qomenoe  or  to  proceed  with  any 
icdoik  igainst  the  official  mana- 
|v,  or  agaiaet  the  Company  or 
^7«ih«  pencil  representing  the 
Ane,  or  who  is  sued  as  a  contri- 
^^ttoiy  thereof^  until  after  proof, 
*  exlktbitiBg  or  making  snch 
FMf  u  he  may  be  able,  of  his 


debt  or  demand  before  the  Master, 
as  hereinafter  mentioned;  and  it 
shall  be  lawful  for  any  Judge  of 
the  Court  in  which  such  action 
shall  be  pending,  upon  summons 
taken  out  before  him  for  that 
purpose,  to  order  that  further 
pioceedingi  in  eueh  action  shall 
be  stayed  until  after  such  proof 
shall  have  been  made  or  exhibited 
before  the  Master." 
{h)  3  Ezch.  8. 


CC2 
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1850.  Ogle,  in  support  of  the  rule. — The  Winding-up  Act  was 

PxvuYiL  intended  to  stop  actions  against  contributories  of  a  Joint- 
ConriLL  s^ck  Company.  By  the  3rd  section,  the  word  "  contribu- 
toiy'^  is  defined  as  including  "  eveiy  member  of  a  Com- 
pany, and  also  every  other  person  liable  to  contribute  to 
the  payment  ofany  of  the  debts,  liabilities,  or  losses  thereof 
The  defendant  is  not  the  less  a  contributoiy  because  he  is 
sued  alone  on  the  note.  It  was  given  in  respect  of  a  debt 
contracted  for  the  Company;  and  though  the  judgment  be 
against  the  defendant  individually,  he  would  have  a  right 
to  contribution.  The  76th  section  requires  the  official 
manager  to  make  out  a  list  of  the  members  and  other  con- 
tributories of  the  Company;  and  by  the  79th  section,  such 
list,  when  settled  by  the  Master,  is  conclusive. 

Pollock,  C.  B. — ^We  are  all  clearly  of  opinion  that  the 
rule  ought  to  be  discharged  The  defendant  seeks  this  re- 
medy as  a  contributory  under  the  Act,  and  as  having  been 
sued  as  such ;  but  if  all  the  facts  of  this  case  had  appear- 
ed to  the  Court  at  the  time  the  rule  was  moved,  no  rule 
would  have  been  granted.  The  defendant  is  sued  indivi- 
dually in  respect  of  a  joint  and  several  promissory  note,  of 
which  it  appears  that  he  is  the  maker.  The  plaintiff  has 
elected  to  sue  the  defendant  in  respect  of  his  personal  lia- 
bility. The  case  is  the  same  as  if  the  defendant  had  been 
sued  upon  his  promissory  note  made  by  him  in  his  indivi- 
dual character,  and  having  no  connection  whatever  with 
the  Company.  All  that  the  plaintiff  would  have  to  prove 
upon  the  trial  would  be  the  handwriting  of  the  defendant; 
and  therefore  the  plaintiff  ought  not  to  be  dragged  before 
a  Master  in  Chancery  to  prove  his  claim,  and  to  enter  into 
an  inquiry,  where  that  simple  fact  is  the  only  matter  to  bo 
investigated.  It  would  be  a  fraud  upon  some  one  if  sucfai^ 
a  note  were  allowed  to  be  proved  against  the  funds  of  th^ 
Company.     The  note,  as  sued  upon,  has  no  connectia 
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wtateyer  with  the  Company.     The  rule  ought,  therefore,        i860, 
to  be  discharged,  with  costs.  Fixkitil 


Aldbbson,  B. — I  am  of  the  same  opinion.  The  Court, 
no  doubt,  under  particular  circumstances,  has  power  to  stay 
actions  brought  against  members  of  public  Companies, — as, 
for  instance,  where  a  person  is  sued  as  a  member  of  the  pro- 
Tisional  committee,  after  an  official  manager  has  been  ap- 
pointed to  wind  up  the  afiairs  of  the  Company.  But,  in 
the  present  case,  the  defendant  is  not  sued  for  a  debt  due 
by  him  as  a  member  of  the  Company,  but  for  the  recovery 
of  a  debt  for  which  he  is  personally  and  individually  respon- 
sible, and  for  which  he  would  be  equally  so  if  no  Company 
existed  He  may  have  made  this  note  for  the  accommo- 
dation of  the  Company. 

EoLPB,  R — ^I  am  of  the  same  opinion.  The  defendant 
is  sued  for  his  own  separate  debt,  whereas  it  is  contended 
that  he  is  sued  as  if  the  debt  were  that  of  the  Company. 
It  may  be  that  the  creditor  has  refused  to  lend  the  money 
to  the  Company,  except  upon  the  terms  of  receiving  the 
Kvend  promissory  note  of  the  defendant.  That  may  have 
been  the  reason  why  this  note  is  in  the  present  form.  There 
is  not  much  weight  to  be  attributed  to  the  hardship  under 
^hich  the  defendant  is  suggested  to  labour,  for  he  may,  if 
i^e  pleases,  use  the  ordinary  means  to  have  his  name  placed 
^n  the  list  of  contributories. 

Platt,  R — ^The  only  question  in  this  case  is,  whether 
the  defendant  fills  any  of  the  characters  mentioned  in  the 
Act  of  Parliament.    It  is  clear  that  he  does  not,  for  he 
is  sued  in  his  individual  capacity,  upon  his  separate  lia- 
bility. 

Rule  discharged. 


V. 
GOKVILL. 


UOHBQUSR  ftEPOBTS. 


^^y  ^-  Sanostee  r.  Kay. 

A  deriE  to  the     -i-  HIS  WAS  a  rule  calling  upon  the  plaintiff  to  shew  cause 
StYSlSf^ "  ^^1  *  snggegtion  should  not  be  entered  upon  the  roll  to 


C.95. 


who  "cwriet     depiiye  him  of  costs,  under  the  1 29th  section  of  the  Ooun- 

on  hu  bniineii''       ^ 

atthe  office  of  tT  Courts  Act,  9  &  10  Vict  c  95.  It  appeared  that  the 
dC  wiaL  ^  plaintiff  had  brought  his  action  in  the  superior  court,  and 
I^J*^^*^  had  recovered  the  sum  of  91  2a  6*  only,  and  the  defend- 
^|f^^  ant  had  obtained  the  rule  on  the  ground  that  the  plain- 
9  &  10  Yict  tiff  ought  to  have  brought  his  action  in  the  Westminster 
County  Court,  as  the  defendant  iras  a  clerk  to  the  Privy 
Council,  the  office  of  which  was  in  Whitehall 

Martin  shewed  cause. — The  main  objection  to  this  appli- 
cation is,  that  the  defendant  cannot  be  said  to  have  carried 
on  his  business,  at  the  time  of  the  action  brought,  within 
the  district  of  the  County  Court  in  which  the  defendant 
contends  the  action  should  have  been  brought,  within  the 
true  meaning  of  the  60th  section  of  the  9  &  10  Vict  a  95. 
That  section  enacts,  that  the  summons  may  issue  *'  in  any 
district  in  which  the  defendant  or  one  of  the  defendants 
shall  dwell  or  carry  on  his  bumisss  at  the  time  of  the  action 
brought.''  This  precise  point  was  decided  in  BuMey  v. 
Ha^nn  (a),  which  turned  upon  the  words  of  the  London 
Small  Debts  Act,  10  &  11  Vict,  c  Ixxi.  The  language  of 
that  Act  is  identical  with  that  of  the  present;  and  it  wiS 
held  in  that  case,  that  a  clerk  in  the  Admiralty  who,  as  such, 
attends  at  an  office  within  the  city  of  London,  is  not  a 
person  who  "  carries  on  his  business'' within  the  meiming 
of  the  local  Act.  Parke,  B.,  in  delivering  the  judgment  of 
the  Court,  said,  ''  A  similar  question  has  been  under  the 
consideration  of  the  Court  of  Queen's  Bench  with  respect 
to  the  County  Courts  Act,  9  &  10  Vict  a  96,  and  they  have 

(a)  Ante,  p.  43. 
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held  that  the  deputy  sealer  of  writs  in  the  Court  of  Chan-  i860, 
eery  is  not  a  person  who  carries  on  his  business  in  any  de- 
finite locality.  In  like  manner,  it  cannot  be  considered 
that  a  clerk  who  attends  at  an  office  in  the  city  carries  on 
some  independent  business  there,  so  as  to  be  within  the 
meaning  of  the  Act  in  question."  The  case  to  which  the 
kamed  Judge  refers  is  that  of  Rolfe  v.  Learmmth  (a). 
Theee  authorities  cannot  be  distinguished  from  the  pre- 
sent case. 

HawkinSyUi  support  oftherula — "  Business''  is  defined 
in  Johnson's  Dictionary  to  mean  "  employment/'  and  the 
defendant  may  clearly  be  said  to  carry  on  his  "  employ- 
ment" or  business  within  the  district  of  the  Middlesex 
County  Court,  according  to  the  meaning  of  this  section  of 
the  Act  Buckley  t.  Hann  is  distinguishable  from  the  pre- 
sent case;  for  there  the  affidavit  merely  stated  that  the  de- 
fendant daily  attended  at  the  place  in  question. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought  to 
be  discharged.  The  only  substantial  question  in  the  case  is, 
whether  a  person  who  is  a  clerk  in  the  Privy  Council  Office 
is  a  person  ^'canying  on  his  business"  within  the  mean- 
ing of  this  Act  of  Parliament  I  am  of  opinion  that  he  is 
lurt  The  term  '^  business"  may  mean  the  employment  or 
the  occasional  occupation  of  a  person;  but  the  term  ''car- 
lying  on  business,"  within  the  meaning  of  this  Act  of  Par- 
h&ment,  implies  something  more  than  mere  service,  from 
which  the  person  may  be  discharged  at  a  moment's  notice. 
I  therefore  think  that  the  defendant  cannot  be  said  to 
cany  on  business  within  the  meaning  of  the  Act. 

Aldbbsoh,  B. — I  am  of  the  same  opinion.  The  defend- 
^  can  neither  be  said  to  carry  on  any  business  nor  to 

(a)  19  L.  J.,  Q.  B.,  10. 
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carry  on  business  at  any  fixed  place.    The  affidavit  is, 
therefore,  not  sufficient. 

RoLFE,  B. — I  agree  with  the  rest  of  the  Court  in  think- 
ing that  this  defendant  did  not  cany  on  business  within 
the  meaning  of  the  Act  The  foreman  at  a  haberdasher's 
shop  could  not  be  said  to  cany  on  business  there,  because 
he  attends  to  the  shop  and  does  what  he  is  employed  to 
do  by  his  master. 

Rule  discharged. 


May  26, 

A  hoBband  and 
wife  separated 
by  agreement 
(not  under  seal), 
and  at  that 
time  he  agreed 
to  allow  her  a 
certain  snm 
weekly,  fiir  her 
•opporty  which 
was  paid,  and 
she  sared  a 
certain  portion 
of  her  allow- 
anoe  and  inrest- 
ed  it  in  stock, 
bat  a  few  days 
before  her 
death  she  sold 
ont  the  stock, 
and  disposed  of 
the  proceeds  by 
way  of  ^; — 
Edd,  that  the 
husband  was 
entitled  to  re- 
cover back  the 
money  so  giren, 
in  an  action  for 
money  lent, 
against  the  per- 
son who  re- 
ceiyed  it. 


Messenoee  V,  Clarke. 

J^EBT  for  money  lent,  and  on  an  account  stated. — The 
defendant  pleaded  never  indebted,  and  upon  that  plea  is- 
sue was  joined.  At  the  trial,  before  Pollock,  C.  R,  at  the 
London  Sittings  after  last  Easter  Term,  it  appeared  that 
the  action  was  brought  by  the  plaintiff  against  the  bro- 
ther of  his  deceased  wife,  to  recover  the  sum  of  741 15«., 
under  the  following  circumstances: — In  1840,  the  plaintiff 
and  his  wife  agreed,  but  without  any  deed  of  separation, 
to  live  apart,  and  he  was  to  allow  her  10^.  a  week;  but 
upon  an  application  by  letter  for  a  further  allowance,  the 
plaintiff  acceded  to  her  request,  and  increased  her  allow- 
ance. The  plaintiff  and  his  wife  never  again  lived  to- 
gether. Out  of  the  allowance  which  had  been  so  made  to 
her,  she  saved  some  money,  with  which  she  purchased 
stock,  and  invested  the  amount  in  her  maiden  name.  On 
the  6th  of  September,  1849,  the  plaintiff's  wife,  who  was 
in  a  precarious  state  of  health,  proceeded  to  the  Bank  of 
England  with  the  defendant,  and,  having  sold  out  the 
stock,  (according  to  the  defendant's  case,)  handed  over  the 
proceeds  to  him  as  a  gift.  On  the  8th  of  September,  she 
died.  The  Lord  Chief  Baron  directed  the  jury,  that,  un- 
der these  circumstances,  the  plaintiff  was  entitled  to  re— 


TBIKITT  TBRM,   13  YICT.  389 

cover  the  money  so  paid  to  the  defendant.    A  verdict        18M. 
having  accordingly  been  found  for  the  plaintiff, 

Montagu  Chambers  now  moved  for  a  new  trial,  on  the 
ground  of  misdirection. — ^As  the  plaintiff  and  his  wife  lived 
ipart,  the  husband  gave  her  an  implied  authority  to  deal 
as  she  pleased  with  the  savings  which  might  arise  out  of 
her  separate  maintenance.  The  wife  had  a  perfect  control 
OTer  the  money  which  the  plaintiff  seeks  to  recover  in  this 
action,  and  therefore  had  the  power  of  disposing  of  it  by 
pft;  and  the  jury  ought  so  to  have  been  directed  in  point 
of  kw.  If  this  were  not  so,  the  husband  might  main- 
tain an  action  against  a  vendee  or  pawnee  for  property 
which  the  wife  had  purchased  with  money  advanced  to  her 
hj  the  husband,  and  which  property  she  had  afterwards 
sold  or  pawned.  The  rule  is  thus  laid  down  in  Roper's  Trea- 
tise on  Husband  and  Wife,  Vol  2, p.  305,  2nd  edit:— "As 
the  wife  may  dispose  by  will  of  savings  from  her  separate 
estate  timited  to  her  sole  use  by  a  stranger,  so  also  she  may 
diqpoee  of  savings  from  her  separate  maintenance;  but  if 
she  make  no  disposition,  and  her  husband  be  the  survivor, 
be  will  be  entitled  to  them  as  her  administrator,  subject 
to  her  separate  debts;  and  during  the  wife's  life,  her  sav- 
ings will  not  be  liable  to  her  husband's  engagements,  if 
the  settlement  were  made  for  a  valuable  consideration." 
The  same  rule  is  to  be  found  in  1  Williams  on  Execu- 
tors, p.  639,  and  Bac.  Abr.,  "  Baron  and  Feme,"  (D).  The 
case  of  Oage  v.  Lister  (a)  is  also  in  pdint  It  was  there 
beld,that  a  wife  who  is  parted  from  her  husband,  and  has 
t  separate  allowance,  may  make  a  gift  of  her  savings  as  if 
ibe  were  a  feme  sole,  and  that  the  person  to  whom  such 
fift  is  made  shall  not  be  considered  as  a  trustee  for  the 
hnsbanA     [Alderson,  B. — That  was,  no  doubt,  an  assign- 

(a)  1  Bro.  Pari.  Ca8.,  by  Tomlins,  p.  4. 
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laso.  ment  for  a  valuable  consideration.]  In  Nwrse  v.  Craig  (a), 
the  husband  and  wife  separated  by  deed,  the  husband  co- 
venanting to  make  her  a  separate  allowance;  but  the  hus- 
band having  neglected  to  pay  her  the  stipulated  allow- 
ance, and  the  covenantee  having  supplied  her  with  neces- 
saries, it  was  held  that  he  might  maintain  an  action  against 
the  husband  for  their  price;  and  Sir  J.  Mansfidd,  C.  J^ 
there  said,  ''  The  effect  is  to  make  the  separate  provision 
the  separate  property  of  the  wife.  She  may  mortgage  it 
If  she  save  anything,  and  die,  she  may  dispose  of  it  by 
will,  without  the  consent  of  her  husband.  This  has  long 
since  been  determined  in  equity.''  The  rule  is  founded  up- 
on the  implied  authority  given  to  her  by  the  husband  that 
she  is  to  have  an  absolute  and  unlimited  control  over  her 
savings.  So  in  Slcmning  v.  Style  (6),  it  was  held  that^  ''if 
the  husband  voluntarily  allows  the  wife  for  her  separate 
use  to  make  profit  of  all  butter,  ^ggs,  &a,  beyond  what  are 
used  in  the  family,  out  of  which  she  saves  lOOL^  which  the 
husband  borrows,  and  dies,  the  wife  shall  come  in  as  a  cre- 
ditor for  this  sum.''  The  Lord  Chuicellor  there  said,  ^  It 
was  the  strongest  proof  of  the  husband's  consent,  that  the 
wife  should  have  a  separate  property  in  the  money  arising 
by  these  savings,  in  that  he  had  applied  to  her,  and  pre* 
vailed  with  her  to  lend  him  this  sum,  in  which  case  he  did 
not  lay  claim  to  it  as  his  own,  but  submitted  to  borrow  it  as 
her  money."  In  Oore  v.  Knigkt  (c),  a  woman  who  on  her 
marriage  had  reserved  to  herself  a  power  to  dispose  of  her 
personal  estate,  an&  the  rents  and  profits  of  her  real  estate, 
made  her  will,  and  devised  to  the  plaintiff  several  securi- 
ties for  money,  and  her  personal  estate;  and  having^ 
amongst  other  things,  disposed  of  several  mortgages,  it  was 
objected,  that  it  did  not  appear  that  they  were  any  part  o€ 
the  estate  over  which  she  had  reserved  control      The 

(a)  2  N.  R.  148.  (*)  3  P.WmB.  337.  (c)  2  Vera.  635. 
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Loid  Ee^^er  Mid,  *' It  appears  not  that  any  other  estate     ^I85a 
done  afterwards  to  the  lady,  and  therefore  what  she  died 
pOMeesed  of  is  to  be  taken  to  be  the  separate  estate,  or  the 
prodtiee  of  it>  unless  the  contrary  had  been  made  appear; 
ad  as  she  had  a  power  over  the  principal,  she  conse- 
qaently  had  it  over  the  produce  of  it,  for  the  spront  is  to 
fliY(mr  of  the  root,  and  to  go  the  same  way/'    In  FeUiplace 
▼.  Gorges  (a),  the  Lord  Chancellor  said,   ''  The  first  case 
ipon  the  sabject  is  a  very  old  one  in  Tothill :  that,  where 
t  woman  firom  her  separate  stock  has  saved  a  sum  of  mo- 
Ufi  she  may  dispose  of  it    It  does  not  appear  what  the 
word  *^  stock''  means.    I  know  there  is  a  vast  number  of 
QiMnpon  it;  but  I  have  always  thought  it  settled,  that, 
bm  the  moment  in  which  a  woman  takes  personal  pro- 
pitty  to  her  sole  and  separate  use,  from  the  same  moment 
ih«  bis  the  sole  and  separate  right  to  dispose  of  it   Itisin- 
oitai  to  dispose  of  the  savings  out  of  her  personal  estate. 
Shi  certainly  might  enjoy  it ;  and  as  to  the  produce,  that  is 
iD  Borely  personal  property.    If  she  makes  no  disposition, 
tb  husband  proceeds  as  next  of  kin,  not  in  consequence  of 
die  marital  right    Upon  the  cases,  I  have  always  taken 
ttk  gnmndy— ^hat  personal  property,  the  moment  it  can  be 
ttjojed,  must  be  enjoyed  with  all  its  incidents."    [Alder- 
«M)  R— At  laWy  this  property  is  the  husband's,  although 
pvhaps  in  equity  he  may  have  made  himself  liable  as  her 
tnufeae.    If  there  had  been  any  evidence  that  the  defend- 
ant had  given  a  valuable  consideration  for  this  money, 
the  matter  would  have  stood  upon  a  very  different  footing.] 
Diewife  might  have  disposed  of  these  savings  by  will;  and, 
Wring  her  husband's  auUiority  to  dispose  of  her  allow- 
ance as  she  might  think  fit,  and  having  so  disposed  of  it, 
tike  husband  is  not  entitled  to  recover  it  back  by  action. 

AlDiBsov,  R — I  am  of  oj^nion  that  there  ought  to  be 

(a)  1  Ves.  jun.  46. 
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1800.  ^  no  rule.  The  cases  cited  are  authorities  to  shew,  that  in 
equity,  where  the  wife  has  a  separate  estate  settled  to  her 
use,  and  she  effects  savings  out  of  that  separate  estate, 
she  has  the  same  power  and  control  over  those  savings, 
as  she  had  over  the  separate  estate  itself  That  princi- 
ple holds  good  in  Courts  of  equity,  but  has  no  application 
to  the  present  case.  ''  A  separate  maintenance,''  and  "a 
maintenance  upon  separation,"  are  distinct  matters,  and 
are  not  to  be  considered  as  synonymous.  In  the  case  of  a 
maintenance  on  separation,  the  husband  allows  money  to 
his  wife,  from  whom  he  has  separated,  to  the  end  that  she 
may  supply  herself  with  necessaries  through  the  medium 
of  it  The  very  next  passage  in  Mr.  Roper's  work  to 
that  which  has  been  relied  upon  runs  thus:  ''The  intent 
of  the  provision  made  for  the  wife  upon  separation,  being 
to  enable  her  to  procure  necessaries,  it  follows  that  the 
application  of  it  to  those  purposes,  however  it  may  be  set- 
tied,  is  a  legitimate  appropriation  of  the  property/'  The 
real  truth  is,  that  the  only  authority  which  the  husband 
gave  to  the  wife  in  the  present  case,  upon  their  separa- 
tion, with  respect  to  the  allowance  made  to  her  by  him, 
was,  that  she  should  supply  herself  with  necessaries  out  of 
it  If  she  chooses  to  save  some  of  it,  the  money  so  saved 
becomes  his  and  not  hers.  In  the  present  case,  there- 
fore, the  money  so  saved  and  appropriated  was  the  hus- 
band's, as  he  gave  her  no  authority  so  to  save  and  appro- 
priate it 

RoLFE,  B. — I  am  of  the  same  opinion.      Mr.  Chambers 
puts  the  case  in  this  way — that  when  the  husband  gave 
his  wife  this  weekly  sum,  he  gave  her  implied  authority  to 
dispose  of  it  in  what  manner  she  should  think  fit    I  am. 
much  inclined  to  accede  to  that,  and  I  agree,  that  when  th^ 
husband  gave  his  wife  the  15^.  a  week,  it  was  not  in  hi^ 
power  to  recall  it;  but  I  do  not  shrink  from  the  proposi- 
tion, which  has  been  put  as  a  reductio  ad  absurd um  omm 
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the  plaintiff's  argument,  that  if  she  were  to  purchase  a        IB60. 
chattel  out  of  her  savings  she  would  have  no  power  to  dis- 
pose of  that  chattel     She  had  done  that  here,  for  she  had 
purchased  stock ;  but  it  does  not  at  all  follow,  that,  because 
she  might  have  had  power  to  dispose  of  her  savings, 
she  had,  as  a  consequence,  also  power  to  dispose  of  stock 
80  purchased.    All  the  cases  which  have  been  cited  are 
cases  in  equity,  and  there  is  no  doubt  that  a  wife  may  dis- 
pose of  her  separate  property.    And  this  is  so,  although 
trustees  may  not  have  been  appointed;  for  in  such  case,  in 
a  Court  of  equity,  the  husband  may  be  looked  upon  as 
tnistee  for  his  wife,  according  to  the  well-known  rule  in 
those  Courts,  that  a  trust  shall  never  fail  for  want  of  a 
tnutee.     The  case  of  Nv/rae  v.  Craig  has  a  very  remote 
bearing  upon  this  question.    There  the  husband  and  wife 
were  separated  by  deed,  whereby  the  husband  covenanted 
with  the  wife's  sister  to  pay  to  the  wife  or  her  appointee  5s. 
a  week  during  separation;  and  the  husband  having  with- 
hdd  the  stipulated  allowance,  the  question  was,  whether 
the  wife's  sister  could  sue  the  husband  in  indebitatus  as- 
Bompsit,  for  necessaries  supplied  to  the  wife  by  her  sister 
during  such  period.     The  case  was  much  argued,  and  the 
Coort  were  not  unanimous  in  opinion.    Sir  James  Mans- 
fdd,  C.  J.,  in  an  able  judgment,  maintained  that  the  bus- 
hand,  being  liable  on  his  covenant, was  absolved  in  that  form 
of  action  which  had  been  brought  against  him.    I  cannot 
see  what  bearing  that  case  has  upon  the  present  question. 
The  short  ground  upon  which  I  go  is,  that  this  stock  was 
the  husband's,  and  that  the  wife  had  no  authority,  express 
or  implied,  from  him  to  dispose  of  this  property  by  gift 

Putt,  B. — The  authorities  cited  are  cases  in  the  Courts 
of  equity,  where  the  property  in  question  was  that  of  the 
husband  in  point  of  law,  but  where  he  was  considered  as 
toistee  for  his  wife  by  the  Courts  of  equity,  which  inter- 
fered to  compel  him  to  perform  the  trusts.    It  has  been 
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conceded  by  the  learned  counsel  in  the  present  ease,  thst 
the  stock  in  question  was  the  property  of  the  husband;  but 
then  he  contended  that  the  money  by  which  that  stock  was 
purchased  was  the  wife's,  and  that,  under  the  authority 
he  gave  her  to  do  what  she  pleased  with  it,  she  was  at  li* 
berty  to  give  away  any  of  her  savings  out  of  the  money. 
But  is  that  so?  Can  any  such  inference  be  drawn  from  the 
facts  of  the  caee  ?  The  husband  gave  hear  the  allowance  for 
her  support,  and  for  that  only,  and  there  is  not  a  tittle  oi 
evidence  that  he  gave  her  any  authority  to  sell  the  stock, 
and  to  give  away  the  proceeds.  The  stock,  therefore,  still 
remained  his  property,  and  it  was  money  had  and  reoeiv^- 
ed  by  the  defendant  to  the  use  of  the  plaintiff. 


P01.I1OCZ,  C.  R — I  fully  concur  with  the  rest  of  the 
Court  in  thinking  that  there  ought  to  be  no  rule.  The 
question  is,  whether  there  was  any  evidence  that  the  hus- 
band had  given  his  wife  authority  to  part  with  this  stock. 
I  think  there  was  none.  The  property,  therefore,  was  his^ 
and  be  is  entitled  to  recover  it  back  in  the  present  £xrm  of 
action. 


AwBBSOif ,  B.,  added : — We  do  not  wish  to  be  understood 
as  entertaining  any  doubt  that,  if  she  had  disposed  of  the 
money  in  payment  of  her  debts,  or  had  parted  with  it  for 
a  good  and  valuable  consideration,  under  such  circum- 
stances it  could  be  recovered  back. 

Rule  refused. 


Ass 
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1850. 

C&AKSTON  m  Marshall  and  Another.  May  24. 

UMPSIT. — ^The  first  count  of  the  declaration  stated,  The  plaintiff, 
tbt  heretofore,  to  wit,  on  &c.,  in  consideration  that  the  ^j^^^^ 
[diiiitifr,  at  the  request  of  the  defendants,  then  paid  to  applied  to  the 
the  defendants  a  sum  of  money,  to  wit,  322^  10a,  being  a  emigration 
deposit  of  one-half  the  amount  of  the  passage-money  for  SS^^^^^g 
tie  passage  of  the  plaintiff  and  his  wife  and  his  children,  Jj^JJ^  ^"^ 
to  wit,  &c.,  firom  Plymouth  to  Adelaide,  in  South  Austra-  fiumiy  on  board 
lia,  in  the  inclosed  steerage  of  a  ship  called  the  "  Asiatic,^'  A^nii^Tro- 
wbich  the  defendants  then  represented  to  the  plaintiff  J^^  -^ 
would  sail  from  London  on  the  15th  of  August,  1849,  and  ^J"**  ^«y 
from  Plymouth  on  the  25  th  of  August,  1 84s9,  for  Adelaide,  rey  him  and 
wmd  and  weather  permitting,  and  then  promised  the  de-  ^^^    This  kt- 
fendants  to  pay  them  the  further  sum  of  32i.  105.,  being  ^^^""^^ 
the  remainder  of  the  passage-money,  prior  to  the  granting  of  a  nrinted 
of  an  embarkation  order  for  the  plaintiff  and  his  wife  and  "  Bmigiation  to 
ddldren  to  embark  on  board  the  said  ship,  the  defendants  wU^^m^*!^) 
promised  the  plaintiff  that  the  ship  should  sail  from  Lon-  »tot<>dthatBhipa 

,  '  will  be  dea- 

oon  on  the  16th  of  August,  1849,  and  from  Plymouth  on  patched  on  the 
the  25th  of  August,  1849,  for  Adelaide,  wind  and  weather  *J^d  and  wea- 
permitting;  and  that  they  would  then  cause  the  plaintiff,  f^^^^ 
his  wife  and  children,  to  be  carried  and  conyeyed  as  pas-  ^^  gvaranteei 
Mngers  in  the  inclosed  steerage  of  the  said  ship  from  Ply*  Then  followed 
mouth  to  Adelaide.— Averments,  that  the  plaintiff  and  ^^^^"^£"4 
his  wife  and  children  were  at  Plymouth  on  the  25th  of  ti>«"-^c" 

•^  waa  named  as 

^Qgnst,  1849,  and  for  a  reasonable  time  before,  to  wit,  for  to  lail  fix)m 

London  on  the 
15th  of  August, 
|«  from  Plymonth  on  the  25th.  In  another  part  of  the  drcular  it  was  stated, — "  Passenflen  from 
i^^uA  cui  readfl J  join  at  Plymouth.  A  deposit  of  one-half  the  passage-monej  to  he  paid  at  the 
«w  tbe  berths  are  engaged,  the  balance  to  be  paid  prior  to  granting  the  embarkation  order."  The 
pttintiff  engaged  a  berth  on  board  the  "  Asiatic,"  and  paid  the  defendants  Z2L  10s.  as  a  deposit,  but 
jl^vritten  guarantee  was  giyen.  The  "Asiatic**  did  not  arrire  at  Plymouth  until  the  drd  of  Sc^tem- 
99f  thhoogh  not  prerenteid  by  wind  or  weather.  The  plaintiffs  berth  was  kept  vacant  from  Lon- 
^  to  Plymoiilh : — Held,  that  the  statement  in  the  drcular  was  not  a  mere  representation,  but  a 
^^"^  that  the  "  Asiatic  "  would  sail  on  the  da3rt  mointeilf  sad  that,  at  she  did  not,  the  plaintiff 
^  jvadfied  in  taking  a  passage  on  board  another  ressel,  and  was  entitled  to  recover  fitmi  the  defimd- 
**^^aMBBt«f  tlM  d^oiit,  and  the  expenses  he  had  beat  put  to  by  the  delay  at  Plymouth. 


V, 

Mabsball. 
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1850.  five  days  before,  ready  and  willing  to  become  passengers 
C&AVROH  ^^9  ^^^  ^^  ^^^^  ^^^  ^^  conveyed  by  the  said  ship,  and  in 
the  inclosed  steerage  thereof,  from  Plymouth  to  Adelaide; 
and  the  plaintiff  was,  on  the  said  25th  of  August,  readj 
and  willing  to  pay  the  defendants  the  remainder  of  the 
passage-money,  to  wit,  S2Z.  lOs, — Breach,  that  the  ship 
did  not  sail  from  Plymouth  on  the  25th  of  August,  in  the 
year  aforesaid,  although  not  prevented  by  wind  or  weather, 
nor  had  the  ship  then  arrived  at  PlymoutL  Whereby  the 
plaintiff  was  put  to  great  expense  of  his  monies,  to  wit,  50I.j 
in  and  about  providing  food,  lodging,  &c.,  for  himself,  hii 
wife  and  children,  from  the  25th  of  August,  in  the  yeai 
aforesaid,  until  he  obtained  a  passage  on  board  of  anothei 
ship,  and  in  and  about  obtaining  a  passage  on  board  of  an- 
other ship,  from  Plymouth  to  Adelaide. — There  was  also  a 
count  for  money  had  and  received. 

Plea,  that  the  defendants  did  not  promise;  upon  which 
issue  was  joined. 

At  the  trial,  before  Rolfe,  B.,  at  the  London  Sittings  in 
last  Hilary  Term,  the  following  facts  appeared: — The  de- 
fendants, who  were  ship-owners  and  ship-brokers  residing 
in  London,  had  for  a  series  of  years  been  engaged  in  send- 
ing emigrant  ships  to  Adelaide,  in  South  Australia.  In 
July,  1849,  the  plaintiff,  who  resided  in  Ireland,  having 
seen  the  defendants'  advertisements  of  the  ships  about  to 
be  despatched,  applied  through  a  friend  for  particulars  of 
passage-money,  &c.,  in  answer  to  which  a  letter  was  writ- 
ten by  the  defendants,  containing  the  following  passage: — 
"  We  will  agree  to  give  the  family  a  cabin  to  themselves  for 
65Z."  This  letter  was  written  on  the  fly-sheet  of  a  printed 
circular,  the  material  parts  of  which  are  as  follows: — 

"  EMIGRATION   TO   AUSTRALIA. 

"  Steerage  Passage  (including  provisions)  15L  per  Adult 
"With  a  view  to  enable  respectable  persons,  who  are  ineli- 
gible to  a  free  passage,  to  proceed  to  the  Australian  colonies 
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at  the  lowest  possible  cost,  it  has  been  arranged  to  despatch 
a  line  of  superior  first  class  ships,  of  large  tonnage,  for  the 
especial  accommodation  of  steerage  and  other  passengers, 
at  an  exceedingly  low  rate  of  passage-money.  These  vessels 
will  be  subjected  to  the  inspection  of  her  Majest/s  emi- 
grttion  officers,  and  will  be  despatched  on  the  appointed 
dajs  (wind  and  weather  permitting),  for  which  written 
jmmntees  will  be  given. 


8HIP& 

Torn 
Bur- 
thm. 

Cfommanders. 

Ports  qf 
DestinaUon, 

TO  SAIL.           1 

From 
London, 

Prom 
Plymouth, 

ttaHimdey 

650 
700 
650 

KBair 

A.  S.  Waddell 

W.  Henry  . 

Adelaide  and 
Port  Philip 

Ditto  .  Ditto 

Port    Philip 
and  Sydney 

Ist  August 
15th  Ditto 

lit  Septfffn- 
ber. 

11th  Augoit 
25th  Ditto. 

11th  Septem- 
ber. 

fThen  followed  a  description  of  the  ships). 

"  Other  equally  fine  ships,  similarly  fitted  &c.,  will  suc- 
ceed, sailing  on  the  1st  and  loth  of  each  month  from  Lon- 
don, and  the  11th  and  25th  from  Plymouth. 

"Passengers  from  Ireland  can  readily  join  the  line  of 
skips  at  Plymouth  at  a  small  cost,  by  the  Belfast,  Dublin, 
tnd  Cork  Steam  Traders,  and  have  every  assistance  ren- 
dered them  on  their  arrival  at  Plymouth  by  Marshall  &  Ed- 
ridge's  agent  there. 

CThen  followed  a  statement  as  to  provisions,  luggage,  &c.) 

"  All  packages  of  baggage  to  be  distinctly  marked  with 
tbe  name  of  the  passenger,  and  also  with  the  words 
"wwifed  on  the  voyage/'  or  "  not  wanted  on  the  voyage," 
Mid  must  be  at  the  dock,  ready  for  shipment,  at  least  three 
d*y8  prior  to  the  appointed  day  for  sailing;  and  if  sent 
addressed  to  the  care  of  Marshall  &  Edridire.  nassenaers 


1850. 


ORAVSTOir 
V, 
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▼OLV. 
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1850.  need  not  arriye  in  London  until  the  morning  of  that  day, 
Craustoh  *^^s  preventing  any  unnecessary  delay  here. 
Mamhall.  "  ^  deposit  of  one-half  the  amount  of  agreed  passage- 
money  to  be  paid  at  the  time  the  berths  are  engaged;  the 
balance  to  be  paid  prior  to  the  granting  of  the  embarka- 
tion order,  and  which,  in  all  cases,  must  bear  the  signa- 
ture of  Marshall  &  Edridge. 

"  The  berths  are  appropriated  in  rotation  as  the  deposits 
are  paid. 

"  Persons  engaging  accommodation  for  themselves  or 
others,  and  not  actually  embarking,  will  be  held  respon- 
sible for  one  half  of  the  amount  of  passage-money,  and  be 
required  to  pay  the  same  whether  they  may  have  made  a 
deposit  or  not. 

"  For  further  particulars  apply  to  the  undersigned,  who 
are  constantly  despatching  a  succession  of  superior  first 
class  ships  (regular  traders)  to  each  of  the  Australian 
colonies.  ''  Marshall  &  Edridge, 

"  34,  Fenchurch-street,  London." 

After  some  correspondence,  the  plaintiff  paid  322^  10& 
to  the  defendants,  who  acknowledged  the  receipt  of  it  by 
the  following  letter: — 

"  7th  August,  184S9. 
"  Sir, — ^We  beg  to  acknowledge  the  receipt  of  your  favour 
of  yesterday's  date,  inclosing  32Z.  10^.,  deposit  for  passage 
of  yourself,  wife,  and  five  children,  per  'Asiatic,'  inclosed 
steerage. 

"Our  agent  at  Plymouth  is  Mr.  Wilcocks,  Barbican,  who 
will  afford  you  all  needful  assistance  and  information. 

"  Yours  obediently, 

"  Marshall  &  Edridge." 

The  plaintiff  and  his  family  arrived  at  Plymouth  fifom 
Ireland  on  the  20th  of  August,  when,  on  inquiry  at  the 
office  of  Mr.  Wilcocks,  they  were  informed  that  the  "  Asi- 
atic" would  not  sail  from  London  until  the  25th  of  August, 
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or  from  Plymouth  until  the  3rd  of  September.      The        ^®^* 
''Asiatic"  left  London  on  the  28th  of  August,  and  arrived      O&akstoh 
It  Plymouth  on  the  3rd  of  September,  and  sailed  for  Ade-     Marshall. 
laide  on  the  4tL     On  the  31st  of  August,  the  plaintiff 
took  a  passage  for  himself  and  family  on  board  another 
Teasel  called  the  ''  Constant,"'  then  lying  at  Plymouth, 
wliich  cleared  out  from  Plymouth  for  sailing  on  the  1st 
(^September,  but  did  not  in  fact  sail  until  the  9th  of  Sep- 
tember.    No  other  guarantee  as  to  the  time  of  sailing  had 
been  asked  for  or  given  except  the  circular  above  men- 
tioned.   The  berths  engaged  by  the  plaintiff  were  kept 
ncant  between  London  and  PlymoutL 

It  was  objected,  on  behalf  of  the  defendants,  first,  that 
tbe  contract  alleged  in  the  declaration  was  not  proved,  in- 
aonach  as  the  circular  referred  to  a  written  guarantee  as 
to  the  time  of  sailing,  to  be  afterwards  given ;  secondly,  that 
ike  consideration  had  not  wholly  failed,  because  the  berths 
were  kept  vacant  for  the  plaintiff  and  his  family  fi^m  Lon- 
don to  Plymouth.  BUs  Lordship  overruled  these  objec- 
tions, and  a  verdict  was  found  for  the  plaintiff  for  402.,  be- 
ing 322.  10«.  for  the  amount  of  deposit,  and  71. 10«.  for  the 
expense  which  the  plaintiff  had  been  put  to  by  the  delay  at 
Plymouth,  leave  being  reserved  for  the  defendant  to  move 
to  enter  a  nonsuit,  or  to  reduce  the  damages  to  32Z.  lOs. 
A  role  nisi  having  been  obtained  accordingly, 

Hunfrey  and  CleaAy  shewed  cause. — ^The  words  in  the 
dicolar,  "  for  which  written  guarantees  will  be  given,"  do 
Dot  mean  that  there  shall  be  no  valid  contract  unless  writ^ 
ten  guarantees  are  given,  but  only  that  the  defendants  are 
leidj  to  give  them  if  required.  Even  if  a  written  guaran- 
tee were  necessary,  the  circular  itself  formed  one,  for  the 
^tntct  was  based  on  the  terms  of  the  circular  and  letter 
^tten  on  the  fly  leaf  of  it  This  is  not  a  contract  of  an 
^''^iinary  kind,  but  one  intended  for  the  benefit  of  emigrants 
^wnisig  from  a  distance  with  their  families,  and  it  is  im- 
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portant  that  they  should  have  some  assnrance  that  the 
vessel  willsail  at  the  appointed  time.  Consequently, liiu 
is  of  the  essence  of  the  contract.  The  deposit  was  pwdon 
the  tenns  that  the  vessel  would  sail  on  tie  preaae  day, 
"  wind  and  weather  permitting."  It  would  be  a  fr«id,  if 
the  defendants  refused  a  written  guarantee;  bo  th&ttli^ 
cannot  now  object  that  they  did  not  give  one.  The  etipo- 
lation  in  the  circular,  that  all  baggage  must  be  at  the  dock 
three  days  prior  to  the  appointed  day  for  sailing,  shen 
that  the  defendants  considered  the  precise  day  of  sailing 
a  material  part  of  the  contract  Then,  with  respect  to  the 
dam^es:  no  allegation  of  special  damage  was  necessuy. 
The  plaintiff  paid  32/.  10a.,  on  an  undertaking  by  the<le- 
fendants  to  convey  him  and  his  family  from  PortsmonA 
to  Adelaide ;  and  the  defendants  having  failed  to  do  so,  he 
is  entitled  to  recover  back  that  amount  under  the  spedll 
count,  or  at  all  events,  under  the  count  for  money  hid 
and  received,  as  upon  a  consideration  which  has  f&iM. 
It  is  said,  that  the  consideration  has  not  wholly  failed,  be- 
cause the  defendants  have  kept  the  berths  unoccupiedfim 
London  to  Plymouth;  but  that  is  immaterial,  forthebodl 
were  not  ready  on  the  25th  of  August. 


Martin  and  J.  Wtlde,  in  support  of  the  rule. — Hii  ii 
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mages  commensurate  with  the  expense  he  had  been  put  to        1850. 
hf  the  non-arriyal  of  the  vessel.     It  was  not  a  condition      Cbaxbtoh 
precedent,  that  the  ship  should  sail  at  the  precise  time  in-     mabbhall. 
dkated:  Ritchie  v.  Atkinson  (a),  Davidson  v.  Owynne(b\ 
Constable   v.  Cloberie  (c).     This   case  is  distinguishable 
from  Ohholme  v.  Hays  (d),  and  Olive  v.  Booker  (e),  for  in 
those  cases  the  language  of  the  charter-party  was  such 
flat  the  statement  of  the  time  of  sailing  amounted  to  a 
nrranty.     Yates  v.  Duff(/)  is  an  authority  to  shew  that 
the  plaintiff  cannot  recover,  unless  either  time  was  of  the 
en^ce  of  the  contract,  or  the  delay  in  sailing  was  unrea- 
Moable.    Besides,  there  has  not  been  an  entire  but  a  par- 
tial fidlure  of  consideration  only,  for  the  berths  were  kept 
ncant  until  the  arrival  of  the  vessel  at  PlymoutL 

Pollock,  C.  R — The  rule  ought  to  be  discharged.  The 
case  involves  two  questions.  The  first  is,  whether  this  do- 
cument was  a  guarantee  to  sail  on  the  day  named,  or  a 
i&ere  representation.  It  appears  to  me  that  the  decision 
of  that  question  is  in  reality  the  decision  on  both  points. 
Where  parties  by  advertisement  hold  out  that  they  are 
ready  to  give  a  written  guarantee  that  a  vessel  shall  sail 
on  a  particular  day,  and  a  contract  is  entered  into  specifi- 
cally on  that  footing,  in  substance  that  is  a  warranty  to  sail 
(m  the  day  named.  I  do  not  mean  to  say  that  there  is  not 
room  for  the  argument  on  behalf  of  the  defendants;  but 
the  question  being,  what  is  a  reasonable  construction  to  be 
pot  on  the  contract  which  the  parties  have  entered  into,  prac- 
tically it  comes  to  this:  Was  the  o£Per  of  a  written  guarantee 
mtended  as  an  assurance  to  the  parties  who  were  about  to 
■ail,  or  was  it  given  merely  to  animate  their  vigilance,  that 
theymight  be  ready  to  sail  on  the  day  named?  I  think  that 
»6  offer  of  the  guarantee  was  for  the  assurance  and  safe- 

(a)  10  East,  295.  (d)  2  Man.  &  G.  257. 

^)  12  East,  381.  {e)  1  Ezch.  416. 

(c)  Pym.  397.  (/)  5  C.  ds  P.  369. 
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1850.        ty  of  the  passengers,  that  they  might  calculate  their  means, 
CBAHSToir      And  might  not  be  wandering  about  the  streets  of  Plymouth 
Marshall.     ^  mendicants,  or  perhaps  sent  back  to  Ireland  to  the 
workhouse.     It  is  admitted  that  nothing  was  to  be  paid 
for  a  written  guarantee,  and  that  shews  that  the  guaran- 
tee was  in  fact  given  by  the  advertisement  and  circular. 
Then  there  being  a  written  guarrantee  to  sail  on  the  days 
named,  and  the  contract  being  broken,  what  is  the  conse- 
quence?   It  has  been  argued,  that  the  sailing  on  the  days 
named  was  not  a  condition  precedent;  but  there  is  a  dis- 
tinction between  a  mutual  agreement  containing  covenants 
on  both  sides,  and  an  absolute  warranty.    Where  there  is 
a  warranty,  it  is  always  of  the  essence  of  the  contract   The 
case  of  Yates  v.  Duff  illustrates  that.    There  there  was  an 
agreement  to  sail  on  a  particular  day;  but  that  was  held 
not  to  be  of  the  essence  of  the  contract,  because  there  was  no 
warranty.     But  here  there  was  a  guarantee,  and  its  condi- 
tions not  having  been  complied  with,  the  plaintiff  was  en- 
titled to  enter  another  vessel,  if  not  instanter,  at  all  events 
after  waiting  a  day  or  two;  and  though  the  vessel  did  not 
actually  sail,  he  had  all  reasonable  assurance  that  it  would 
sail;  and  if  he  was  entitled  to  do  that,  as  I  think  he  was, 
without  saying  at  what  precise  period  the  right  accrued, 
he  is  entitled  to  recover  back  the  money  which  he  paid 
on  the  faith  of  the  contract  being  performed. 

Aldebson,  B. — I  am  of  the  same  opinion.  It  seems  to 
me  that,  in  this  case,  time  was  of  the  essence  of  the  con- 
tract; that  the  contract  was  broken  by  the  defendants, 
and,  being  broken,  that  the  plaintiff  had  the  option  of  re- 
scinding it  by  entering  another  vessel,  and  therefore  enti- 
tled to  recover  back  his  money. 

Platt,  B.,  concurred. 

BoLFE,  B. — I  am  of  the  same  opinion.     I  will  only  say. 
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that  the  diflScnltymade  on  this  latter  point  was  not  exact-        1850. 
]y  what  has  been  argued  now.   It  was  that,  by  reserving  the      craivston 
berths  from  London  to  Plymouth,  a  part  of  the  contract     ^^^^^^^1^ 
was  performed.    That  has  been  very  little  argued,  and,  in- 
deed, it  is  not  arguable;  for  if  I  contract  for  a  berth  in  a 
vessel  to  take  me  up  at  Plymouth,  the  vessel  going  from 
France  to  Australia^  and  the  vessel  fails  to  be  at  Plymouth, 
it  would  be  absurd  for  the  owner  to  say,  "  I  have  done 
something  which  I  ought  to  have  done  before  I  got  to  Ply- 

moutL" 

Rule  discharged. 


Washinotok  v.  Youkg  and  Another.  «^**^  3. 

1 RESPASS  for  seizing  and  taking  certain  earthenware  Under  the  6  & 

R  Will    4.    r  fi^ 

BnigB,  and  jugs  of  the  plaintiff's. — Plea,  not  guilty  (by  g.  21,  earthen  ' 

fifft^^A  \  vessel*  are  li- 

'""'^^  ahle  to  seizure 

The  cause  was  tried  at  the  Bedfordshire  Summer  Assizes,  ^  ordinarily 

used  as  mea- 

1849,  when  a  verdict  was  found  for  the  plaintiff,  subject  sores,  and  if  on 

•    .«     i»  ii       •  examination 

to  the  following  case : —  they  are  found 

The  plaintiff,  before  and  at  the  time  of  seizure  herein-  ^^^^^J^^ 
after  mentioned,  kept  a  beer  shop,  and  sold  beer  to  custom- 
en  out  of  the  house,  and  to  customers  to  drink  the  beer  in 
the  house.  The  plaintiff  used,  for  the  supply  of  his  cus- 
tomers, pewter  vessels  and  earthen  vessels,  having  two 
nzes  of  each  sort.  When  an  outdoor  customer  ordered  a 
<part  or  a  pint  of  beer,  the  supply  was  given  in  the  pew- 
ter Tessel,  and  when  an  indoor  customer  called  for  a  quart 
«  a  pint  of  beer,  the  supply  was  furnished  in  a  pewter  or 
When  vessel  indifferently.  The  charge  for  the  beer  sup- 
plied m  the  larger  vessel  of  each  kind  was  4d.,  and  the 
«^wge  for  the  supply  in  the  smaller  vessel  of  each  kind 
^  24  The  pewter  vessels  were  generally  called  measures, 
•ad  the  earthen  vessels  were  called  mugs.  The  defendants 
on  a  certain  day  entered  the  plaintiff's  house,  to  examine 
the  plaintiff's  measures,  being  duly  authorised  for  that 
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purpose.  The  plaintiff's  wife,  upon  being  reqnes 
produce  her  measures,  produced  the  pewter  vessels, 
were  found  to  be  correct  in  their  contents.  The  d 
ants,  on  seeing  the  earthen  mugs  upon  the  shelves, 
the  plaintiff's  wife  if  she  refused  to  produce  them, 
which  she  took  them  from  the  shelves,  and  placed  tl 
the  table.  The  defendants  tested  these  earthen  m 
standard  measures,  and  found  some  of  them  deficiei 
seized  two  quarts  and  fourteen  pints,  found  to  be  de 
upon  comparison  with  standard  measures.  This  actit 
commenced  for  such  seizure  on  the  21st  of  April, 
The  defendants  caused  an  information  to  be  laid 
magistrates,  to  recover  the  penalties  alleged  to  ha 
come  payable  under  the  statute,  by  reason  of  the  defi 
of  the  said  earthen  mugs,  and  a  conviction  was  prone 
to  the  purport  set  out  in  the  appendix  (a),  the  legal 


(a)  The  conviction  set  out  in 
the  appendix  was  as  follows:— 
^  Be  it  remembered,  that  on  &c., 
John  Washington  is  convicted 
before  us,  Edward  Orlebar  Smith, 
clerk,  and  William  Dodge  Coop- 
er, Esq.,  two  of  her  Majesty's 
justices  of  the  peace  in  and  for 
the  county  of  Bedford  :  For  that 
the  said  John  Washington,  on  the 
19th  of  March,  1849,  at  the  said 
parish  of  Taddington,  in  the  said 
county  of  Bedford,  unlawfully 
had  in  his  possession,  in  a  certain 
shop  there,  being  the  shop  of  the 
said  John  Washington,  wherein 
goods  were  then  kept  for  sale  by 
measure,  fourteen  measures,  pur- 
porting respectively  to  be  pint 
measures,  and  two  measures,  pur- 
porting respectively  to  be  quart 
measures,  which  said  measures, 
so  purporting  respectively  to  be 
quart  measures,  were,  upon  ex- 
amination thereof,  duly  made  on 
the  day  and  year  last  aforesaid. 


according  to  the  statute 
behalf^  in  the  said  shop,  ' 
liam  Ralph  Young,  an  ix 
of  weights  and  measorei 
appointed  in  that  behalf 
district  wherein  the  said 
situate,  and  having  jurlt 
in  the  premises,  and  beu 
authorised  in  writing  f( 
purpose,  under  the  hand 
ward  Orlebar  Smith,  clerk 
her  Majesty's  justices  of  th 
in  and  for  the  said  county 
to  be  unjust,  contrary  to 
of  Parliament  passed  in  tl 
year  of  the  reign  of  King  \ 
the  Fourth,  intituled  ^  i 
to  repeal  an  Act  of  the 
and  fifth  years  of  his  prew 
jesty,  relating  to  weigh 
measures,  and  to  make  oiii 
visions  instead  thereof.  ^ 
do  adjudge  that  the  saic 
Washington  hath  forfeited 
said  offence  the  sum  of  one 
Signed  and  sealed  "  4(c. 
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of  which  it  is  open  to  the  plaintiff  to  contest  upon  the 
aigoment  If  the  Court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover,  the  verdict  was  to  stand, 
otherwise  the  verdict  was  to  be  set  aside,  and  a  nonsuit 
entered. 

ffMaUeyy  for  the  plaintiff. — The  question  turns  upon  the 
true  construction  of  the  6  &  6  Will  4,  a  63  (a) ;  and  it  is  sub- 


1850. 
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(d)  Sect.  6  enacts,  <'  That  from 
ud  after  the  passmg  of  this  Act, 
the  measure  called  the  Winchetter 
InHhel,  and  the  lineal  measure 
ctDed  the  Seoteh  eU,  and  all  local 
or  coitomary  measures,  shall  be 
ibdiihed ;  and  every  person  who 
dtill  lell,  by  any  denomination  of 
Beaiure  other  than  one  of  the  im- 
ptnalmeasnres,  or  somemultiple  or 
mie  aliquot  part,such  as  half,  the 
fttrter,  the  eighth,  the  sixteenth, 
or  the  thirty-second  parts  thereof, 
AsO  on  conviction  be  liable  to  a 
pentlty  not  exceeding  the  sum  of 
^  for  every  such  sale:  Provided 
ihriji,  that  nothing  herein  con- 
tuned  shall  prevent  the  sale  of 
ttj  trtides  in  any  vessel,  where 
neh  Tessel  is  not  represented  as 
eootiining  any  amount  of  im- 
perisl  measure,  or  of  any  fixed, 
load,  or  customary  measure  here- 
toto  in  use." 

Sect  12  enacts  (inter  alia), 
"TJiat  all  measures  of  capacity 
vluek  ihall  be  made  after  thepass- 
iig  of  this  Act  shall  have  their 
eostenti  denominated,  stamped, 
*  Bilked  on  the  outside  of  such 
**iiQns  in  legible  figures  and 
Utten." 

Sect.  21  enacts  (inter   alia), 

^W  erery  person  who  shall  use 
tty  weight  or  measure  other  than 


those  authorised  by  this  Act,  or 
some  aliquot  part  thereof  as  here- 
inbefore described,  or  which  has 
not  been  so  stamped  as  aforesaid, 
except  as  hereinafter  excepted,  or 
which  shall  be  found  light  or  other- 
wise uigust,  shall  on  conyiction 
forfeit  a  sum  not  exceeding  61,; 
and  any  contract,  bargain,  or  sale 
made  by  any  such  weights  or  mea- 
sures shall  be  wholly  null  and  void; 
and  every  such  light  or  unjust 
weight  and  measure  so  used  shall 
on  being  discovered  by  any  in- 
spector so  appointed  as  afore- 
said, be  seized,  and,  on  conviction 
of  the  person  using  or  possessing 
the  same,  shall  be  forfeited :  Pro- 
vided always,  that  nothing  here- 
in contained  shall  extend  to  re- 
quire any  wooden  or  wicker  mea- 
sure used  in  the  sale  of  lime  or 
other  articles  of  the  like  nature, 
or  any  glass  or  earthenware  jug  or 
drinking  cup,  though  represented 
as  containing  the  amount  of  any 
imperial  measure,  or  of  any  mul- 
tiple thereof,  to  be  stamped ;  but 
any  person  buying  by  any  vessel 
represented  as  containing  the 
amount  of  any  imperial  mea- 
sure, or  of  any  multiple  there- 
of, is  hereby  authorised  to  re- 
quire the  contents  of  such  ves- 
sel to  be  ascertained  by  a  com- 
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mitted,  that  these  earthen  mugs  were  not 
to  be  seized  by  the  defendants.  The  12th  sectic 
that  the  measures  contemplated  by  the  statute 
as  are  required  to  have  their  contents  stamped  oi 
side  of  them.  The  21st  section,  however,  expre 
vides  that  nothing  therein  contained  shall  extend  t 
any  glass  or  earthenware  jug  or  drinking  cup  to  be 
but  any  person  buying  by  any  vessel  rq^resente 
taining  the  imperial  measure,  is  authorised  to  re< 
contents  to  be  ascertained,  and  if  it  be  found  unjust 
son  using  it  is  subjected  to  the  forfeitures  and  pen; 
posed  on  persons  using  unjust  measures.    The  6tl 


parison  with  a  Biamped  measure, 
such  stamped  measure  to  be  found 
and  provided  bj  the  person  who 
shall  use  such  wooden  or  wicker 
measure,  glass  jug  or  drinking 
cup  as  aforesaid ;  and  in  case  the 
person  who  shall  use  such  last- 
mentioned  measure  or  vessel  shall 
refuse  to  make  such  comparison, 
or  if,  upon  such  comparison  being 
made,  such  wooden  or  wicker  mea- 
sure, glass  jug  or  drinking  cup, 
shall  be  found  to  be  deficient  in 
quantity,  the  person  who  shall 
use  the  same  shall,  on  conviction, 
be  subject  to  the  forfeitures  and 
penalties  hereinbefore  imposed  on 
any  person  using  light  or  unjust 
weights  or  measures." 

Sect  28  enacts,  ''That  in  Eng- 
land and  Ireland  it  shall  be  law- 
ful for  every  justice  of  the  peace 
of  any  county,  riding,  or  division, 
or  of  any  city  or  town,  and  in 
Scotland  for  every  sheriff,  justice, 
or  magistrate  of  any  borough  or 
town,  or  for  any  inspector  author- 
ised in  writing  under  the  hand  of 


any  justice  of  the  pea 
land  and  Ireland,  or  < 
rijBT,  justice,  or  ma( 
Scotland,  at  all  season 
to  enter  any  shop,  si 
house,  stall,  yard,  or  p 
soever  within  his  ji 
wherein  goods  shall  be 
kept  for  sale,  or  shall  I 
for  conveyance  or  car 
there  to  examine  al 
measures,  steelyards, 
weighing  machines,  ai 
pare  and  try  the  8am< 
copies  of  the  imperial 
weights  and  measures  i 
authorised  to  be  provi< 
this  Act;  and  if,  upon 
mination,  it  shall  appei 
said  weights  or  measure 
or  otherwise  unjust, 
shall  be  liable  to  be  i 
forfeited;  and  the  pen 
sons  in  whose- possessioi 
shall  be  found  shall  < 
tion  forfeit  a  sum  not 
5^.,"  <kc. 
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which  imposes  a  penalty  on  persons  selling  by  any  other        1850. 
than  the  imperial  measure,  excepts  the  case  of  articles  sold    Wabhirotoh 
in  ayessel  not  represented  as  containing  the  imperial  mea-       yo^^ 
sore.  The  effect  of  those  enactments  is,  that  where  earthen 
vessels  are  used,  the  penalty  does  not  attach,  unless  they 
lie  found  unjust  after  a  representation  that  they  contain 
the  proper  measure.    There  is-  good  reason  for  the  distinc- 
tion, since  metallic  vessels  are  capable  of  very  nice  adjust- 
ment, which  earthen  vessels  are  not    This,  being  a  penal 
Btitute,  ought  to  be  construed  strictly. 

Tozer,  for  the  defendant. — Assuming  the  plaintiff's  con- 
straction  to  be  correct,  the  vessels  seized  were  used  for  the 
aale  of  beer,  and  consequently  were  represented  as  mea- 
sures.   But,  under  the  28th  section,  they  were  liable  to 
sdizare,  whether  they  were  used  as  measures  or  not.     The 
CMe  is  not  within  the  proviso  of  the  6th  section ;  for  it  is 
stated  as  a  fact,  "  that  when  an  indoor  customer  called  for 
I  quart  or  a  pint  of  beer,  the  supply  was  furnished  in  a 
pewter  or  earthen  vessel  indifferently."    Reading  the  1 2th 
and  Slst  sections  together,  all  vessels,  except  glass  or 
earthenware  jugs,  are  liable  to  be  seized  if  unjust  in  their 
contents  or  not  stamped;  those  jugs  do  not  require  to  be 
stamped,  but  may  be  seized  if  represented  to  contain  the 
imperial  measure,  when  in  fact  they  do  not.   The  latter  por- 
tbn  of  the  21st  section  was  not  intended  to  interfere  with 
the  former,  but  only  to  give  the  customer  a  summary  re- 
medy by  enabling  him  to  insist  on  being  supplied  with  the 
jwt  measure.     Under  the  Beer  Act,  11  Geo.  4  &  1  Will.  4, 
c  64,  a  12,  none  but  measures   sized  according  to  the 
standard  are  allowed  to  be  used;  therefore,  these  are  either 
BieaBures  within  the  5  &  6  Will.  4,  c.  63,  or  if  not,  they  are 
^egal  measures  The  conviction,  not  having  been  appealed 
munst  under  the  35th  section,  is  a  decision  in  rem  that 
^^  were  illegal  measures,  and  that  the  plaintiff  was  li- 
able to  the  penalty. 
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iSfiO.  O'MaUey  replied, 

^  ••  Pollock,  C.  B. — ^We  axe  all  of  opinion  that  the  plaintiff 

XOUHO. 

ought  to  be  nonsuited.  It  appears  to  me,  that  the  mean- 
ing of  the  28th  section  is  this:  that  whatever  is  used  as  a 
measure,  if,  when  examined,  it  turns  out  to  be  unjust,  is 
liable  to  be  seized  and  forfeited.  The  plaintiff  was  in  the 
habit  of  using  these  measures  or  pewter  indifferently,  and 
when  the  defendants  came  for  the  purpose  of  examination, 
no  objection  was  made  to  the  production  of  the  earthen 
mugs,  and  they  having  been  found  unjust,  it  was  lawful 
for  the  defendants  to  seize  them. 

Aldebson,  R — I  am  of  the  same  opinion.  The  28th 
section  enables  particular  persons  to  enter  any  place  what- 
soever wherein  goods  shall  be  exposed  for  sale,  '^  and  there 
to  examine  all  weights  and  measures."  Now,  we  are  to 
consider  what  are  the  weights  and  measures  contemplated 
by  that  section.  They  are  certainly  not  stamped  measures 
only,  for  the  language  of  the  section  is  too  large  for  that 
Then  let  us  see  whether  the  21st  section  will  afford  any 
guide.  That  section  requires  all  weights  and  measures, 
except  as  thereinafter  mentioned,  to  be  stamped;  it  then 
goes  on  to  provide  that ''  nothing  therein  contained  shall 
extend  to  require  any  glass  or  earthenware  jug  or  drinking 
cup,  though  represented  as  containing  the  amount  of  any 
imperial  measure  or  of  any  multiple  thereof,  to  be  stamped;" 
and  having  before  said  that  stamped  measures  which  are 
found  unjust  shall  be  seized,  it  goes  on  to  provide  that 
any  person  who  shall  use  such  unstamped  measures,  if 
they  are  found  to  be  unjust,  shall  on  conviction  be  subject 
to  the  forfeitures  and  penalties  imposed  on  persons  using 
unjust  measures.  It  has  been  argued  that  the  latter  part 
of  that  section  is  not  to  be  construed  as  applying  to  mea- 
sures within  the  28th  section,  and  I  was  at  first  struck 
with  the  argument;  but,  on  consideration,  I  am  of  opinion 
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that  all  measures  of  capacity  ordinarily  used  are  to  be        1850. 
treated  as  measures  within  the  28th  section,  if  represented   Washikotoh 
to  contain  the  imperial  measure.    That  is  found  as  a  fact       touho 
in  this  case,  and,  consequently,  these  vessels  were  liable  to 
seizure. 

RoLFBy  R — I  am  of  the  same  opinion.  I  agree  with  my 
Brother  ^U^8on,  that  though  the  case  is  loosely  stated,  it 
means  that  these  earthen  vessels  were  ordinarily  repre- 
sented as  of  a  given  measure. 

Platt,  B.,  concurred. 

Judgment  of  nonsuit 


T 


Armstbonq  v.  Normandy.  ji^^  lo. 

HIS  was  an  action  of  debt    The  record  commenced  as  The  plaintiff 
foUows:— «  I,  J.  C.  Armstrong,  the  plaintiff  in  this  suit,  ^"^o^""^* 
eomplains  of  W.  Crozier,  the  defendant  in  this  suit,  who  ^"^  ^. 

•      » iw%  t»  ^**  "*'  goods 

has  been  summoned  &c.;  and  the  plaintiff  demands    &c.  mppliedtoa 
The  declaration  contained  a  count  for  goods  sold  and  de-  Company,  of 
livered,  work  and  materials,  and  on  an  account  stated,  to  ^^f^^ 
which  the  defendant  Crozier  pleaded  never  indebted,  and  member,  and 

,   ,  the  action  haT" 

upon  that  plea  issue  was  joined.    The  recordi  after  con-  ing  been  itayed 
tainingthe  usual  form  of  the  distringas  juratores,  then  pro-  ^^Act,  n 
oeeded  as  follows : — "Before  which  day,  to  wit,  on  &c.,  the  ^^^fjj^^ 
I^tiff  gives  the  Court  here  to  understand  and  be  in-  tiffshonldproTe 

.  Ill  ^  daim  before 

formed  that  this  action  was  commenced,  and  has  been  pro-  the  Matter, 
secQted  hence  hitherto,  against  the  said  W.  Crozier,  as  a  J^do,)  he  ob^^ 
person  authorised  to  be  sued  (i8  the  nominal  defendant,  on  ^»»«i  an  order 

*  •'  '  to  be  allowed  to 

oehalf  of  a  certain  Company  called  '  The  Patent  Elastic  proceed  in  the 

action,  and  to 
^  nibetitate  C.  D., 

"*  ^iidd  nanager  of  the  Company,  as  defendant  in  lieu  of  the  then  defendant  The  plaintiff  there- 
Jit  CBtared  a  inggeftion  on  the  record,  which  itated  that  "  the  action  was  commenoed  and  had  hi- 
"''te  been  prosecated  against  A.  B.,  as  a  person  authorised  to  be  sued  as  the  nominal  drfendant^ 
<■  Mdlf  of  theCompany: — ffdd,  that  the  acts  of  A.  B.  were  not  admissible  in  evidence  on  the  trial 
^^cnsesgainst  0.  D.,  as  the  plaintiff's  suggestion  alleged  that  A.  B.  had  beoi  sued  as  a  mert 
'dflfendant 
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1850.  Pavement  and  Eamptulicon  Company/  and  not  otherwise; 
AAMSTBoiia  and  thereupon,  after  the  last  proceeding  in  this  cause,  and 
NoiuiAHDT  *^®^  *^®  passing  of  a  certain  Act  of  Parliament,  passed '' 
&c.  (the  Winding-up  Act,  11  &  12  Vict.  c.  45),  to  wit,  on 
the  18th  of  April,  1850,  a  certain  order  was  made  by  Sir 
E.  H,  Alderson,  Knight,  one  of  the  Barons  &a,  according 
to  the  provisions  of  the  said  last-mentioned  Act  of  Parlia- 
ment, by  which  order  the  said  Baron  did  order  that  A.  R. 
L.  Normandy,  the  official  manager  of  the  Patent  Elastic 
Pavement  and  Kamptulicon  Company,  be  substituted  as 
the  defendant  in  this  action,  instead  of  the  present  defend- 
ant W.  Crozier;  and  the  plaintiff  gives  the  Court  here  to 
understand  and  be  informed  that  the  said  A.  R.  L.  Nor- 
mandy was  duly  appointed,  and  still  is,  the  official  manager 
of  the  said  Company,  in  pursuance  of  the  tenor  of  the  said 
Act  of  Parliament,  which  the  said  Company  do  not  deny, 
but  admit  the  same  to  be  true.     Afterwards,"  &c. 

At  the  trial  of  the  cause,  before  PoUock,  C.  B.,  at  the 
London  Sittings  after  last  term,  it  appeared  that  the  action 
was  brought  in  the  first  instance  against  Crozier,  for  the 
price  of  some  coals  supplied  to  the  Company,  of  which 
Crozier  was  a  member,  but  not  a  director.  After  the 
commencement  of  the  action,  an  order  was  made  by  Vice- 
Chancellor  Knight  Bruce,  under  the  Winding-up  Act,  for 
the  winding  up  of  the  Company.  The  present  defendant 
Normandy  was  appointed  official  manager,  and  proceed- 
ings were  stayed  until  the  plaintiff  should  prove  his  debt 
before  the  Master.  The  plaintiff,  upon  his  claim  having 
been  disallowed  by  the  Master,  obtained  leave  from  Vice- 
Chancellor  Knight  Bruce  to  proceed  in  the  action,  and  the 
plaintiff  thereupon  obtsdned  a  Judge's  order  to  enter  the 
above  suggestion  on  the  record,  and  thereby  to  substitute 
the  name  of  the  present  defendant  for  that  of  Crozier.  The 
plaintiff,  in  the  course  of  the  cause,  offered  in  evidence 
certain  admissions  made  by  Crozier.  These  were  objected 
to  on  the  part  of  the  defendant,  as  being  inadmissible 
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agiliiBt  hincL      The  Lord  Chief  Baron,  however,  was  of        1850. 

opioiiy  that  the  admissions  made  by  Crozier  before  and  at    aumstrono 

the  time  when  his  name  was  removed  from  the  record  were    ^     ^' 

reodvable,  as  being  the  admissions  of  a  person  whose  name 

WIS  on  the  record  as  one  of  the  parties  to  the  suit      It  also 

ippearedy  that  an  action  had  been  brought  against  Crozier 

\j  the  plaintiff  for  coals  supplied  to  the  Company,  and  that 

&e  plaintiff  had  succeeded  in  that  action,  and  Crozier  had 

|Mid  the  sum  recovered.    The  plaintiff  having  obtained  a 

Todict, 

Humfrey,  in  last  Easter  Term,  obtained  a  rule  nisi  for 
a  Dew  trial,  on  the  ground  that  the  e\^dencc  was  impro- 
perly admitted. 

Crmoder  and  T,  Jones  shewed  cause. — The  present  ac- 
tkm  was  in  the  first  instance  brought  against  Crozier ;  and, 
in  point  of  fiu^t,  the  present  defendant's  name  being  substi- 
totedfor  Crozier's  under  the  Winding-up  Act  (a),  Crozier 
WM  the  real  defendant  in  this  action.    All  admissions  made 

(f )  mie  foUowing  sections  are  the  nominal  plaintiff  or  petitioner, 

■iterial  to  the  question  : —  for  and  on  behalf  of  such  Com* 

Sect  50,  enacts,  ^^  That,  afler  the  panj,  and  that  whether  there  be 

(ppointment  of  any  official  man-  one  or  more  official  manager  or 

^  under  this  act,  all  actions,  managers;  and  that  all  debts  which 

nil,  aad  other  proceedings  at  law  might  have  been  proved  bj  or  on 

<riieqiutj,which  might  have  been  behalfof  the  Company,  against  the 

Wmenced,  insututed,  or  prose-  estate  of  any  bankrupt  or  iusol- 

citedby  or  on  behalf  of  the  Com-  vent  debtor  to  the  Company,  shall 

fiij,  with  respect  to  which  such  and  may  be  proved  against  such 

iffnintiiient  shall  be  made,  against  estate  by  the  official  manager  of 

ttj  pofona,  whether  contributo-  such  Company  by  the  style  and 

lis  of  the  Company  or  not,  shall  de^^ignation  aforesaid;  and  that  all 

beeommenoed  or  instituted  and  actions,  suits,  and  proceedings  at 

foisciited  by  the  official  mana-  law  or  in  equity,  to  be  commen- 

pTi  bj  the  style  and  designation  ccd  or  instituted  by  any  persons, 

tftke**  Official  Manager"  of  such  whether    contributories  of  such 

^^^■piDy  (describing  it  under  the  Company  or  otherwise,    against 

*i^  or  firm  by  which  it  is  de-  such  Company  or  any  person  duly 

'^'i^  IB  the  order  absolute)  as  authorised  to  be  sued  as  the  no  i 

^^^  V.  E  K  EXCn. 
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1850. 
Armstrong 

V. 
NORMANDT. 


by  Crozier,  at  the  time  his  name  so  appeared  i 
record,  were  therefore  admissible  against  the  prese: 
dant.  The  substitution  of  his  name  as  official  fnan* 
not  affect  the  question.  That  substitution  was  : 
truth,  by  Crozier  for  the  convenience  of  the  C 
under  the  62nd  section  of  the  Act,  which  enacts 
it  shall  be  lawful  for  the  official  manager,  with  the 
the  Master,  to  be  signified  by  writing  under  his  hai 
fend,  either  by  his  official  style  and  designation  g 
name  of  the  original  defendant,  any  action  or  suit 
against  any  individual  contributory  of  the  Compa 
that  in  such  case  any  judgment  or  decree  to  be 
by  the  plaintiff  shall  have  the  same  effect,  but  m 
or  otherwise  than  if  the  same  had  been  obtained 
the  original  defendant  in  such  action  or  suit.''  1 
stitution,  therefore,  was  not  effected  under  the  5 
tion,  which  has  reference  to  proceedings  agiunst  tl 


minal  defendant  on  behalf  of  the 
same,  shall  and  lawfiilly  may  be 
commenced,  instituted,  and  pro- 
secuted against  the  ofHcial  mana- 
ger of  such  Company,  (by  such 
style  and  designation  as  aforesaid,) 
as  the  nominal  defendant  for  and 
on  behalf  of  such  Company,  and 
that  whether  there  be  one  or  more 
such  official  manager  or  mana- 
gers." 

Sect.  62,  enacts,  "  That  where 
any  action,  suit,  or  other  proceed- 
ing shall  be  pending  against  the 
Company,  in  respect  of  which  such 
official  manager  shall  have  been 
appointed,  or  against  any  person 
authorised  to  be  sued  as  the  nomi- 
nal defendant  on  behalf  of  such 
Company,  it  shall  be  lawful  for 
the  plaintiff  in  such  action,  suiti 
or  other  proceeding,  to  substitute 
the  official  manager  of  such  Com- 
pany by  such   style  and  designa- 


tion as  hereinbefore  n 
as  the  defendant  in  su 
suit,  or  other  proceedio 
tering  a  suggestion  on  t 
that  effect  in  such  actio 
obtaining  an  order  to  1 
in  such  suit,  such  order 
tained  on  motion  or  peti 
out  notice ;  and  that  i 
lawful  for  the  plaintifl 
action,  suit,  or  other  pi 
to  prosecute  the  same  1 
ward  against  the  official 
in  the  same  manner  and 
same  effect  to  all  intentf 
poses,  and  to  have  the  Mi 
of  any  order,  decree,  j 
or  other  proceeding  j 
made,  obtained,  and  had 
action,  suit,  or  procee 
been  commenced  agains 
cial  manager  as  dofcnda 
the  provisions  of  this  Ac 
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piny.    This  may  be  considered  as  one  and  the  same  action         1^^ 

iffhiBt  the  Company,  of  which  the  defendant  Crozier  was  Abmstrovo 

a  contributory,  and  therefore  his  acts  prima  facie  would  nobi^dt 
biiid  the  Company. 

Hwmjrey  and  fFilksy  in  support  of  the  rule. — The  evi- 
lenoe  was  not  admissible  against  the  Company,  who  are  to 
ke  taken  as  the  real  defendants  in  this  action.  Crozier  had 
BO  authority  from  them  to  make  admissions  to  bind  them. 
Hie  record  expressly  states,  that  the  plaintiff  sued  Crozier 
m  the  nominal  defendant  on  behalf  of  the  Company.  It 
eunot  be  taken  that  he  was  sued  in  his  personal  and  in- 
dMdoal  character.  Hie  admission  of  a  member  of  a  Com- 
pny,  or  even  of  a  director,  would  not  bind  the  Company, 
^aiom  such  admission  were  authorised  by  the  body  of  dt- 
feeton.  By  the  67th  section  of  the  Act  in  question,  ^<  All 
jdgmeiitB  which  shall  be  entered  up  in  any  action  at  law 
ipinBt  the  official  manager  of  any  such  Company,  shall 
hue  die  like  effect  and  operation  up6ii  and  against  the 
property  of  such  Company,  and  upon  and  against  the  pep* 
HBB  and  property  of  the  contributories  thereof,  and  shall 
be  enferced  in  like  manner,  as  if  such  judgments  had  been 
eaiersd  np  against  such  Company  or  against  any  person 
Uy  autborised  to  be  sued  on  behalf  of  the  same;^  and 
Iberefore  the  concludii^  part  of  the  52nd  section  does  ap- 
pijr;  L  e.  after  the  substitution  of  the  official  manager,  the 
(Uiitiff  may  proceed  against  him  **  in  the  same  manner  and 
vidi  the  same  effect  to  all  intents  and  purposes,  and  have 
fte  nme  benefit  of  any  order,  decree,  judgment,  or  other 
Hweeduig  preriously  made,  obtained,  and  had,  as  if  such 
te&n,  suit,  or  proceeding  had  been  commenced  against  the 
^fioal  manager  as  defendant,  under  the  provisions  of  this 

AcL*    [They  were  then  stopped  by  the  Court] 

Pollock,  C.  B. — This  rule  must  be  made  absolute.    At 
^  tiU,  I  considered  that  the  substitution  of  the  name  of 

£  E  2 
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1850.  the  present  defendant  for  that  of  Crozier  was  in  afom 
Abmstbong  ferent  from  that  in  which  it  now  appears  to  be,  by  a 
NosM AKDT  carefiil  consideration  of  the  terms  of  the  suggestion.  ] 
tainly  imagined  that  the  suggestion  was  not  entered  oi 
half  of  the  plaintiff,  and  might  well  have  come  to  that 
elusion;  for,  no  doubt,  there  was  evidence  which  would 
me  to  conclude  that  the  present  action  was  brought  ag 
Crozier,  as  the  former  one  was  against  him,  in  his  per 
and  individual  character.  He  was  one  of  the  membc 
the  Company,  and  had  ordered  some  coals,  for  whicii 
former  action  was  brought,  in  which  a  verdict  was  £ 
against  him,  and  he  paid  the  amount  so  recovered,  and 
action  was  brought  on  his  supposed  liability,  the  plaintiff 
ing  had  no  notice  of  any  change  with  respect  to  the  p€ 
liable.  I  therefore  still  think  that  the  suggestion  is  not 
rect  in  point  of  fact;  but  we  cannot  go  against  the  lec 
for,  by  the  plaintiff's  own  act,  it  is  suggested  that  Cn 
was  not  sued  upon  his  own  personal  responsibility,  be 
the  nominal  defendant — which  in  my  opinion  he  certa 
was  not.  We  cannot,  however,  take  that  into  our 
sideration,  for  we  can  look  only  at  the  record.  The  pi 
tiff  must  take  the  consequence  of  his  own  blunder;  and 
consequence  is,  that  Crozier  was  a  mere  nominal  defend 
for  whom  the  now  defendant  has  been  substituted,  and,< 
sequently,  against  the  now  defendant  the  acts  of  Croziei 
not  admissible  in  evidence. 

Alderson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concun 

Rule  absolttti 
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1850. 

BoNAR,  Manager  of  the  Edinburgh  and  Glasgow  Bank, 

V.  Mitchell  and  Another.  -^«y  23. 

Assumpsit  on  a  promissory  note. — The  declaration  in  an  action 
stated,  that  the  plaintiff  was,  and  was  sued  as,  the  manager  ^^^  oTa  JoSiT- 
of  a  certain  society,  carrying  on  the  business  of  banking  in  stock  Banking 
Scotland,  and  called  The  Edinburgh  and  Glasgow  Bank,  and  upon  a  note  in- 
that  one  J.  Lewis,  at  Leith  in  Scotland,  made  his  promissory  defendant  u^ 
note,  payable  nine  months  after  date,  for  525/.  5s.  6d..  to  the  ^^^  Company. 

*   -^  -1    "I  T  T  .  the  declaration 

order  of  the  defendants,  and  delivered  it  to  them,  and  that  stated^  that 
they  indorsed  and  delivered  the  same  to  the  said  society;  that  his  promissory 
the  note  was  not  paid,  although  duly  presented  for  payment;  S^'tj^nd'  to* 
and  that  it  was  then  duly  protested  for  non-payment:  whereof  the  order  of 

.  the  defendants, 

tbe  defendants  had  due  notice,  &c.  and  delivered 

The  defendants  pleaded,  ^fthly,  that  they  had  not  notice  ^^them,  and 
that  the  said  note  was  protested  for  non-payment,  modo  et  *^*^  *^®y  '^^' 

^  .        .  dorsed  it  to 

fonaS,  concluding  to  the  country;  upon  which  issue  was  the  Company; 
jcnned.     They  also  pleaded,  seventhly y  that  the  said  society  ^as  not  paid, 
was  formed  before  the  26th  of  March,  1826,  and  from  the  ^^^e^gentedl^^^^ 
day  and  year  last  aforesaid  up  to  the  commencement  of  the  payment,  and 

th&t  it  iv&s 

wit,  conducted  and  carried  on,  and  still  do  conduct  and  protested  for 
j     carry  on,  business  for  the  purpose  and  at  the  place  in  the  ^h^eoflhe 
\     declaration  mentioned;  and  further,  that  the  said  society  defendant  had 

notice.  — 

did  not,  at  any  time  between  the  25th  of  May  and  the  25th  Pleas,  first. 

'     of  July,  1847,  deliver  to  the  head  collector  of  stamp  duties,  fendanu  had 
at  the  stamp  office  in  Edinburgh,  an  account  or  return  ac-  "^  °°V^*®  *^f^ 

'     corfiag  to  the  schedule  marked  A,  annexed  to  the  Act  of  being  »<>  pr«- 
Pariiament,  7  Geo.  4,  c.  67,  "An  Act  to  regulate  the  mode  et  forma ;  and 
in  which  certain  societies  or  copartnerships  for  banking  in  ^e*Companv' 
Scotland  may  sue  and  be  sued."     Verification. — To  this  between  the 

I         1       1         1   .      .«.  1.    1     1         -I         .  1  1  11  25th  of  May 

pieathe  plaintiffs  repued,  by  denying  that  they  had  not  and  the  25th  of 
BMde  the  return,  concluding  to  the  country;  and  upon  that  not^eliver  »t 
replication  issue  was  joined.  the  Stamp- 

•^  Ofnce  a  return 

in  pursuance  of  the  7  Geo,  4,  c.  67 Verification. 

JfeW,  that  the  word  **  whereof  ^"^  after  verdict,  was  not  confined  to  the  allegation  of  protest, 
^  that  the  declaration  was  good  in  arrest  of  judgment.  Held,  also,  that  both  the  pleas 
**^hid  non  obstante  veredicto:  the  first,  on  the  ground  that  no  protest  of  an  inland 
J^**. which  it  wa*  to  be  taken  to  be,  was  necessary;  and  the  second  plea,  on  Uie  ground  that 
Jjt  Que  making  of  the  return  mentioned  in  that  plea  was  not  a  condition  precedent  to  the 
^«nptny*»  right  to  recover  upon  the  note. 
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1850.  At  the  trial  before  Rolfe,  B.,  at  the  Middlesex  Sttings 

BoNAB       ^°  '**'  Hilary  Term,  a  verdict  was  entered  by  conaent  for 
MiT^uu.     ^*^  plaintiff  upon  all  the  issues  in  the  cause,  except  upon 
the  fifth  and  seventh,  and  upon  those  for  the  defendant,  on 
certain  fiicts  then  agreed  upon  between  the  parties,  mth 
leave  to  move  to  enter  a  verdict  for  the  plaintifT  upon  tliam 
issues  also ;  such  motion,  and  also  a  motion  to  arrest  the 
jxidgment,  and  to  enter  a  verdict  non  obstante  veredicto  apon 
these  issues,  were  to  stand  over  until  it  should  be  aBcertaioed 
wlicther  an  arrangement  could  be  made  by  the  partiea.  No 
euch  arrangement  having  been  made,  a  rule  nisi  was  obtiia- 
ed  by  the  defendant  to  arrest  the  judgment,  and  a  rule  nio 
by  the  plmntifTto  enter  judgment  non  obstante  veredicto 
upon  the  issues  rmsed  by  the  fifth  and  seventh  pleas. 

O^fe  (PeacocA  with  him)  now  shewed  cause  against  die 
plaintiff's  rule. — The  fifth  plea  is  good.  The  note  declared 
upon  being  a  foreign  note,  notice  of  protest  to  the  defenduta 
became  necessary  to  render  them  liable  upon  their  indow- 
mcnt.  In  Story  on  Bills  of  Exchange,  §  76,  it  is  siud:— "Ai 
to  Bills  of  Exchange,  it  is  generally  required,  in  order  tofii 
the  responsibility  of  other  parties,  that,  upon  their  dishmoov 
they  sliould  be  duly  protested  by  the  holder,  and  due  note 
thereof  be  given  to  such  parties.  And  the  first  queatidi 
which  naturally  arises,  is,  whether  the  protest  and  noiiK 
should  be  in  the  manner,  and  according  to  the  fonns  cf  th* 
place  in  which  the  bill  is  drawn,  or  according  to  the  fin* 
of  the  place  in  wluch  it  is  payable.     By  the  ( 
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ability  attaches  upon  each  successive  indorser,  according  1S50. 
to  the  law  of  the  place  of  his  indorsement;  for  each  in-  Bonar 
doreer  is  treated  as  a  new  drawer."  And  in  §  272,  it  is  iifiTJiiELL. 
laid  down  that  ^*  If  there  is  an  acceptance  of  a  foreign  bill 
wpra  protest,  or  for  honour,  this  does  not  vary  the  duties  of 
the  holder,  and  he  must  give  notice  thereof  to  all  the  parties 
whom  he  means  to  hold  responsible  to  him,  the  same  as  in 
other  cases;"  and  the  following  section  proceeds: — "Im- 
mediately then  upon  the  dishonour  of  a  foreign  biU,  by  the 
refbal  of  the  drawee  to  accept  it,  it  is  in  general  the  indis- 
pensable duty  of  the  holder  to  have  the  bill  duly  protested, 
tnd  notice  thereof  given  to  the  antecedent  parties  to  whom 
he  looks  for  reimbursement  or  indemnity."  And  Rogers  v. 
iSkp}iais{a)^  and  Gale  v.  Walsh  {b)y  are  referred  to  in  sup- 
port of  that  position.  Robins  v.  Gibson  (c)  is  also  an  authority 
to  flhew  the  necessity  of  such  notice.  [^Pollock,  C.  B. — The 
authorities  relied  upon  have  reference  to  foreign  bills,  but 
the  plaintiff  sues  by  virtue  of  the  statute  of  Anne,  and  there 
is  nothing  in  that  Act  which  requires  protest  of  a  foreign 
note,  even  upon  the  assumption  that  this  is  such  a  note.] 

The  seventh  plea  affords  a  good  answer  to  the  action.  It 
leti  up  a  good  defence  under  the  7  Geo.  4,  c.  67.  These 
Banking  Companies  are  bound  to  observe  the  conditions 
unposed  upon  them  by  the  Act»  The  due  rendering  of  the 
acooont,  as  required  by  the  2nd  section,  is  a  condition 
pieeedent  to  the  plaintiff's  right  to  sue.  By  the  1st  section, 
they  are  entitled  to  sue  by  tlieir  manager,  provided  they 
ihali  observe  the  regulations  prescribed  by  the  Act.  [^Z- 
dtNOKy  B. — According  to  such  an  argument,  it  would  be  a 
good  defence  to  a  charge  of  larceny  against  a  person  for 
Ittiiiig  stolen  the  Company ^s  goods,  that  they  had  not  made 
vijBuiBcient  return  as  required  by  the  statute.  If  the  Com- 
puiy  were  to  make  a  single  mistake  in  the  course  of  twenty 
years,  they  would  lose  the  riglit  of  suing  in  the  mode  given 

^")  2  T.  K.  713.  (A)  o  \\  n   2:JJ).  (r)  .}  ('aiuj).  334. 
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them  by  the  Act  Pollock^  C.  B.— The  14th  secti 
which  imposes  a  penalty  upon  these  Companies  for  n 
ing  to  make  the  prescribed  returns,  leads  to  the  oodc 
that  the  infliction  of  that  punishment  was  intended  1 
all  these  omissions  of  duty;  for  the  provision  with  res 
the  imposition  of  a  penalty  becomes  of  no  effect  wh 
if  the  existence  of  the  Company  is  to  be  destroyec 
the  omission  to  make  the  return  as  required  by  tl 
Rolfey  B. — There  would  be  some  difficulty  in  ascerl 
the  proper  party  to  be  proceeded  against  for  the  re 
of  the  penalty.  Aldersauy  B. — From  these  deductioi 
clear  that  the  section  is  merely  directory.  It  may 
aught  that  appears  upon  the  seventh  plea,  that  the  Co 
did  pay  the  penalty.] 

Lastly,  the  declaration  is  bad  in  arrest  of  judgmeni 


(a)  That  section  enacts  '^That  if 
any  such  societj  or  copartnership, 
carrying  on  the  business  of  bank- 
ers under  the  authority  of  this  Act, 
shall  issue  any  bills  or  notes,  or 
borrow,  or  owe,  or  t4ike  up  any 
money  on  their  bills  or  notes, 
without  having  caused  such  ac- 
count or  return  as  aforesaid  to 
be  made  out  and  delivered  in  the 
manner  and  form  directed  by  this 
Act,  or  shall  neglect  or  omit  to 
cause  such  account  or  return  to 
be  renewed  yearly  and  every  year, 
between  the  days  or  times  herein- 
before appointed  for  that  purpose, 
such  society  or  co-partnership  so 
offending,  shall,  for  each  and  every 
week  they  shall  so  neglect  to  make 
such  account  or  return,  forfeit  the 
sum  of  500/.;  and  if  any  officer  of 
such  society  or  co-partnership 
!*hall  make  out  or  sign  any  false 
account  or  return,  or  any  account 
or  return,  which  shall  not  truly 


set  forth  all  the  several ; 
lars  by  this  Act  reqairo 
contained  or  inserted  in  s 
count  or  return,  the  sodet 
partnership  to  which  sad 
so  ofiending  shall  belong  a 
every  such  offence,  forfat 
of  500/.,  and  the  said  ol 
offending  shall  also  for  ev< 
offence  forfeit  the  sum 
and  if  any  such  officer 
out  or  signing  any  such 
or  return  as  aforesaid,  sha 
ingly  and  wilfully  make 
oath  of  or  concerning  ax 
matters  to  be  therein  i 
and  set  forth,  every  such  ) 
offending,  and  being  thei 
fully  convicted,  shall  be 
and  liable  to  such  pains 
nalties  as  by  any  law  now 
persons  convicted  of  wi 
corrupt  peijury  are  no^ 
and  liable  to.** 
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word  "whereof  refers  to  the  last  antecedent  only.     The        1850. 
declaration,  therefore,  does  not  state  that  the  defendant  had        Bokar 
notice  of  anything  more  than  the  protest  for  non-payment.     Mitchell. 

Martiny  oontr^ — The  declaration  is  clearly -good;  the 
words  "  whereof  the  defendant  had  notice,"  after  verdict, 
b  equivalent  to  the  allegation  ^^  of  all  which  the  defendant 
notice." — He  was  then  stopped  by  the  Court. 


Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule  for 
judgment  non  obstante  veredicto  upon  the  fifth  and  seventh 
pleas  must  be  made  absolute,  and  that  the  rule  to  arrest 
tiie  judgment  must  be  discharged.  The  fifth  plea,  which 
states  that  the  defendant  had  no  notice  that  the  note  was 
protested  for  non-payment,  is  bad  in  substance.  Notice  of 
protest  is  not  required  by  the  law  of  England;  and,  for 
aught  that  appears  upon  the  record,  the  indorsement  which 
gires  the  cause  of  action  may  have  been  made  in  England. 
We  have  to  administer  the  law  according  to  the  law  of 
Es^and,  and  not  according  to  the  law  of  Scotland,  of  which, 
aB  £ur  as  it  has  reference  to  the  present  case,  we  may  be 
anomed  to  have  no  knowledge  whatever. 

The  seventh  plea  is  also  bad.     It  appears  to  me  to  be 
very  clear,  that,  under  the  14th  section  of  this  Act,  which 
gives  the  penalty,  the  return  to  the  Stamp-Office  may  be 
made  even  after  the  expiration  of  the  time  within  which 
it  is  directed  to  be  done.     It  is,  therefore,  only  so  far 
directory,  that,  upon  the  payment  of  the  penalty,  the  party 
i«  remitted  to  his  former  rights.     Now,  upon  looking  at 
the  record,  the  plea  does  not  in  any  way  deny  that  the 
penalty  may  not  have  been  paid.     The  declaration  is  per- 
fectly good,  and  therefore  there  is  no  ground  why  the  judg- 
Jficnt  should  be  arrested.     The  defendant's  rule  must,  there- 
fore, be  discharged. 

Aldebson,  B.,  Rolfe,  B.,  Platt,  B.,  concurred. 

Rules  accoixlingly. 
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May  25.     SiR  W.  W.  Wynx,  Bart.  V.  TiiE  Shropshire  Uniok 

Railways  and  Canal  Company. 

By  an  Act  of  OoVEN ANT. — The  declaration  recited,  that,  on  the  21bj 
Compwiy'wM  of  January,  1772,  by  the  12  Geo.  3,  c.  Ixxv,  intitled,  "  Ai 
mcoroorated     ^^^  f^^,.  makinff  a  navixmble  cut  or  canal  from  the  rivei 

by  the  nomo  ^     ^  ^  ^  *^ 

of  the  Com-  Dec,  Within  the  liberties  of  the  city  of  Chester,  to  or  neai 
prietors  of  the  Middlewich  and  Nantwich,  in  the  county  of  Chester,"  a 
Navigation       certain  Company  was  incorporated  by  the  name  of  The 

Company,  for 

making  a  canal  from  Chester  to  Middlewich;  by  another  Act  of  the  33  Geo.  3,  another  Com- 
pany was  incorporated  bv  tha  name  of  the  Company  of  Proprietors  of  the  EUesmere  Canal, 
to  make  a  canal  from  Shrewsbury  to  the  river  Mersey,  at  Netherpool  in  Cheshire.  By 
another  Act  of  the  44  Geo.  3,  (1804),  the  EUesmere  Canal  Company  was  empowered  to  tak« 
from  the  river  Dee,  at  Llandisilio  in  Denbighshire,  a  supply  of  water  for  their  canal,  and 
were  also  empowered  to  take  water  from  Bala  Lake,  for  supplying  the  river  Dee  with  as 
much  water  as  they  should  take  from  it  for  their  canal,  or  more — and  for  that  pnrpote  to 
n-ake  cuts  from  the  Lake  to  communicate  with  the  river  Dee,  at  and  with  such  embank- 
ments, trenches,  and  other  works  as  might  be  necessary  for  the  purpose.  In  1S07,  the 
EUesmere  Canal  Company,  by  deed,  covenanted  with  Sir  W.  W.  Wynn,  Bart,  who  was 
then  seised  in  fee  of  Bala  Lake,  that  they  would  not  at  any  time  thereafter  draw  off  fron 
the  said  Lake  water  for  the  purpose  of  their  said  canal,  to  a  lower  level  than  the  noArk  ona 
certain  standard  to  be  erected  near  the  Bala  Lake,  indicating  the  mean  summer  level  of  the 
waters  of  the  said  Lake,  nor  would  at  any  time  embank  or  impound  up  the  said  water  mon 
than  one  foot  above  such  level.  In  1813,  the  Chester  Canal  Company  and  the  EUesmere 
Canal  Company  were,  by  statute,  united  into  one  Company  by  the  name  of  the  United  Com- 
pany of  Proprietors  of  the  EUesmere  and  Chester  Canals.  By  the  7  &  8  Gea  4,  c  cii., 
all  the  four  previous  acts  were  repealed,  and  the  proprietors  of  the  two  Companies  were 
re-united  into  a  new  Company,  intitled  The  United  Company  of  Proprietors  of  the  EUesmere 
and  Chester  Canals,  for  (inter  alia)  maintaining  the  former  can^s  then  already  completed,  and 
making  certain  new  cuts;  and  it  was  thereby  enacted,  that  aU  contracts,  covenants, and  agree- 
ments entered  into  by  virtue  of  the  powers  contained  in  the  several  repealed  Acts  shonU 
remain  in  full  force,  as  if  the  same  had  been  made  under  the  powers  contained  in  that  Act: 
and  the  Company  were  authorised  to  construct  such  or  so  many  weirs, embankments,  and  other 
works,  at  or  near  to  Bala  I^ke,  and  to  do  and  execute  aU  such  things  as  should  be  necessary  Ibf 
pounding  up,  &c.,  and  drawing  off  the  water  in  and  from  the  said  pool,  so  as  to  be  thenhj 
enabled  at  all  times  to  replace  in  or  restore  to  the  river  Dee  an  equal  or  greater  quantity  of 
water  than  should  or  might  be  taken  therefrom  bv  the  said  United  Company,  by  meiuis  ol 
the  works  at  Llandisilio,  for  the  purpose  of  supplying  the  canal  therewith,  ij  9  &  10  Viot 
c.  cccxxii,  it  was  enacted  that  the  Company  should  thenceforth  be  caUed  by  the  name  of  the 
Shropshire  Union  Railways  and  Canal  Company,  and  that  all  persons  should  have  Uie  tame 
rights  and  remedies  against  The  Shropshire  Union  RaUwavs  and  Canal  Company,  whicfa, 
before  the  passing  of  that  Act,  thev  had  against  The  United  Company  of  Proprietors  <^^ 
EUesmere  and  Chester  Canal  i—Heid,  in  an  action  by  the  devisee  of  Sir  W.  W.  Wynn  against 
the  last-mentioned  Company  for  the  breach  of  the  above  covenant,  by  impounding  the 
water  of  Bala  Lake  to  a  height  of  more  than  one  foot  above  the  mark  on  the  standard, 
wherebv  its  waters  overflowed  and  damaged  the  plaintiff^s  land,  that  the  covenant  was  re- 
pealed by  the  7  &  8  Geo.  4,  c.  cii,  as  to  all  acts  bona  fide  done  by  the  0>mpany,  under  its 
provisions,  for  the  purpose  of  restoring  to  the  river  Dee  a  quantity  of  water  equal  to  what 
they  should  ubstnict  fur  the  use  of  the  canul  by  means  of  tnc  works  at  LlandisiUo. 
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CompAny  of  ProprietoiB  oi  the  Chester  Canal  Nav^atkniy         1850. 
for  the  piurpoflBB  and  under  and  subject  to  the  proyiskmsy        Wtxx 


&(X,  in  the  said  Act  mentioned.     And  that  afterwards,  to    «,      **- 
wit,  00  the  13th  of  December,  1792,  by  the  33  Gea  3,  c.  xci,    Usnon  Rail- 
intitled,  <<  An  Act  for  making  and  maintaining  a  navigable     CaxajlCo. 
omal  book  the  riTer  SeTem,  at  Shrewsbury,  in  the  county 
of  Salop,  to  the  riTer  Mersey,  at  or  near  Netherpool,  in  the 
coun^  of  Chester,  and  also  for  making  and  maintaining 
certain  collateral  cuts  from  the  said  intended  canal,*"  a  certain 
other  Company  was  incorporated  by  the  name  of  The  Com- 
pany of  Proprietors  of  the  EUesmere  CanaL     And  that 
afterwards,  to  wit,  on  the  29th  <^  June,  1804,  by  the  44 
Geo.  3^  a  liv,  intitled,  <<  An  Act  to  enable  the  Company  of 
I^nprietors  of  the  EUesmere  Canal  to  make  a  Bailway 
from  Buabon  Brook  to  the  EUesmere  Canal,  at  or  near  the 
Aqueduct  at  PontcysyUtee,  in  the  parish  of  LlangoUen,  in 
the  county  of  Denbigh ;  and  also  to  make  several  cuts  or 
feeders  for  better  supplying  the  said  canals  with  water,"  the 
Mid  Company  of  proprietors  of  the  EUesmere  Canal  were, 
amongst  other  things,  empowered  to  make,  extend,  com- 
plete, and  maintain,  a  water  line  or  feeder,  navigable  and 
panable  for  boats,  barges,  and  other  vessels,  from  the  said 
EUesmere  Canal,  at  or  near  the  north-east  end  of  the  said 
aqueduct  at  PontcysyUtee,  in  the  township  of  Trevor  Issa, 
and  to  communicate  with  the  river  Dee,  in  the  town- 
dups  of  Llandisilio  and  Bhysgog,  in  the  parish  of  Llan- 
£alio,  in  the  sud  county  of  Denbigh,  and  there  to  take  a 
lapply  of  water  from  the  stud  river  Dee,  for  the  purposes  of 
theaaid  canal,  and  the  collateral  cuts  and  branches  thereof; 
and  also  to  provide  and  take  a  sufficient  quantity  of  water 
out  (^  Bala  Pool,  otherwise  Pimble  Mere,  in  the  county  of 
Merioneth,  for  supplying  the  said  river  Dee  with  an  equal 
or  greater  quantity  of  water  than  should  have  been  taken 
out  of  the  same  river  for  the  purposes  of  tlic  said  canal  and 
^  collateral  cuts  and  branches  thereof,  and  for  that  pur})08e 
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1850.        to  make,  extend,  complete,  and  maintain  a  cut  or  feeder 

Wykk"      f^T^  the  said  pool  or  mere,  at  or  near  the  east  or  lower  end 

^'  thereof,  in  the  parish  of  Llanycil  and  township  of  Bala, 

SHROPSHIRB       ,  n   ^r      '  t        .  i     .  •       x 

Union  Rail-  m  the  said  county  of  iVlenoneth,  to,  and  to  communicate 
ei^AL  Ca  with,  the  said  river  Dee,  in  the  parish  and  township  of 
Llanfawr,  in  the  same  county,  in  order  to  enable  the  said 
Company  of  proprietors  to  convey  water  occasionally  out 
of  tlie  said  pool  or  mere  into  the  said  river  Dee,  at  a  lower 
level  than  that  by  which  the  said  water  was  then  discharged 
from  the  said  pool  or  mere ;  and  also  to  make,  extend,  c<Nn- 
plete,  and  maintain  another  cut  or  feeder  from  the  river 
Trewen,  in  the  said  parish  and  township  of  Llanfawr,  in  the 
said  county  of  Merioneth,  to,  and  to  communicate  with, 
the  river  Dee  at  or  in  the  same  parish  and  township,  with 
such  trenches,  buildings,  erections,  and  embankments,  works, 
and  conveniences,  as  might  be  required  for  the  use  of  the 
said  railway  or  road,  water  line,  cuts,  and  feeders,  and 
under  such  provisions,  limitations,  and  restrictions  as  were 
and  are  in  the  said  last-mentioned  Act  contained  and  referred 
to.  The  declaration  then  stated,  that  long  before  and  at 
the  time  of  the  making  of  tlie  said  last-mentioned  Act  of 
Parliament,  and  from  thence  continually  until  and  at  the 
time  of  the  making  of  the  indenture  hereinatTter  mentioned, 
one  Sir  W.  W.  Wynn,  Bart,  (since  deceased)  was  seised  in 
his  demesne  as  of  fee  of  and  in  the  said  pool  called  Bala 
Pool,  otherwise  Pimble  Mere,  in  the  said  last  Act  men- 
tioned, to  wit,  of  a  certain  large  tract  of  land  covered 
with  water,  comprising  &c.,  and  being  so  seised,  heretofore 
and  after  the  passing  of  the  said  last-mentioned  Act  of  Par- 
liament, and  before  the  making  of  the  Act  of  Parliament 
hereinafter  next  mentioned,  to  wit,  on  the  25th  day  of 
March,  1807,  by  a  certain  indenture  then  made  between 
the  said  Company  of  proprietors  of  the  EUesmere  Canal  <rf 
the  one  part,  and  the  said  Sir  W.  W.  Wynn,  Bart  (since 
deceased)  of  the  other  part  (profert),  after  reciting,  that,  by 
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the  said  Act  of  Parliament  (44  Geo.  3,  c.  liv),  the  said         IS50, 
Company  of  proprietors  of  the  said  EUesmere  Canal  were         Wynn 

tuthorised  and  empowered  as  in  the  said  last-mentioned  s,niopg„iRE 

Act;  and  also  reciting,  that  it  had  been  agreed  between  Union  Rail- 

\^rA.Y8    AND 

the  said  Company  of  proprietors  of  the  said  EUesmere  Canal  Canal  Co. 
md  the  said  Sir  W.  W.  Wynn,  Bart.,  proprietor  of  the 
said  mere,  previously  to  the  passing  of  the  said  last-men- 
tioned Act,  that  the  said  Company  of  proprietors  should 
pay  to  the  said  Sir  W.  W.  Wynn,  Bart,  such  annual  rent 
or  som,  and  should  enter  into  such  stipulations  and  agree- 
ments in  respect  to  the  drawing  off  the  water  from  the 
said  pool  or  mere  as  thereinafter  in  the  said  indenture 
were  contained :  It  was  by  the  said  indenture  wit- 
nessed, that,  in  consideration  of  the  kst-mentioned  agree- 
ment, and  for  carrying  the  same  into  execution,  the  said 
Company  of  proprietors  did  thereby  for  themselves  and 
their  successors  covenant  with  the  said  Sir  W.  W.  Wynn, 
Bart  (unce  deceased),  his  heirs  and  assigns,  amongst  other 
things,  that  they  the  said  Company  of  proprietors  should 
and  would,  yearly  on  &c,  pay  imto  the  said  Sir  W.  W. 
Wynn,  Bart,  deceased,  his  heirs  or  assigns,  the  yearly  rent 
or  som  of  1  £  1^.,  as  a  compensation  for  the  water  which  they 
shoold  or  might  take  or  draw  off  from  the  said  pool  or 
mere,  and  also  that  they,  the  said  Company  of  proprietors, 
would  erect  a  regulating  weir  or  standard  at  Bala  Bridge, 
in  die  said  county  of  Merioneth,  for  the  purpose  of  ascer- 
taining the  height  to  which  the  water  in  the  said  pool  or 
inere  should  rise  at  different  seasons  of  the  year,  with  a 
nari[  thereon  to  denote  the  mean  summer  level  of  the  said 
pod;  and  that  the  sidd  Company  of  proprietors  would  not 
«t  any  time  thereafter  draw  off  the  water  from  the  said 
pod  or  mere  for  the  purpose  of  the  said  canal  and  the  col- 
tteral  cuts,  or  for  any  other  purposes,  to  a  lower  level 
^  the  said  mark  or  mean  summer  level  of  the  said 
pool,  as  marked  on  the  said  standard ;  nor  would  embank 
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1850.        or  impound  up  the  water  of  the  said  pool,  so  as  to  rMse 

Wtuh        ^^   same    liiglier  than  one  foot  above  the   said  mean 

^      ^'  sunmier  level,  as  by  the  said  indenture  &c.     It  was  then 

Shropshibb  '  -^ 

Umon  Rail-    averred,  that  the  said  Sir  W.  W.  Wynn,  Bart,  continued 
Canal  Co.     *^^  was  80  seised  in  his  demesne  as  of  fee  in  the  said  Bala 
Pool,  to  wit,  the  said  land  covered  with  water  as  aforesaid, 
from  the  time  of  the  making  of  the  said  indenture  until 
the  time  of  his  death  thereinafter  mentioned ;   and  that, 
being  so  seised,  after  the  making  of  the  said  indenture, 
to  wit,  on  the  19th  day  of  July,  1822,  he  duly  made 
his  will ;   and  thereby,   amongst  other  thir^    gave  and 
devised  the  said  Pool,  to  wit,  &c.,  to  the  use  of  the  plain* 
tiff  and  his  assigns,   for  the  term  of  the  plaintifTs  na- 
tural life,  without  impeachment  of  waste,  with  renuunder 
to  the  use  of  the  plaintiff's  first  and  other  sons  sucoesavelj 
in  tail  male,  with  divers  remainders  over;  that  the  md 
Sir  W.  W.  Wynn,  Bart,  afterwards,  on  the  5th  of  January, 
1840,  died  so  seised  of  the  said  Bala  Pool,  with  the  appop- 
tenances,  without  having  altered  his  will,  whereupon  the 
plaintiff  then  was  and  still  is  seised  in  his  demesne  aa'ol 
freehold  for  the  term  of  his  natural  life  of  and  in  the  said 
Bala  Pool     The  declaration  then  stated,  that,  after  llic 
making  of  the  said  indenture,  to  wit,  on  the  21  st  of  Mai^ 
1813,  by  a  certain  other  Act  of  Parliament,  53  Gea  8, 
c  Ixxx,  intitled  ^'  An  Act  for  uniting  the  Interests  and  Con- 
cerns of  the  Proprietors  of  the  Chester  Canal  and  EUesmerc 
Canal,  and  for  amending  the  several  Acts  of  His  preeenl 
Majesty  relating  to  the  said  Canals,"  it  was,  amongst  odM 
things,  enacted,  that,  from  and  immediately  after  the  SM 
day  of  June,  1813,  the  sevend  persons  who  were  then  (wo 
prietors  of  the  scdd  Chester  Canal,  and  their  suoeeesors  am 
assigns,  and  the  several  persons  who  were  then  proprietofa  o: 
the  said  Ellesmcre  Canal,  and  their  several  successors  am 
assigns,  should  be  and  were  thereby  united  into  a  Companj 
for  completing,  maintaining,  and  supporting  the  navigatior 
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of  the  said  canals,  according  to  the  rules,  orders,  and  direc-        IS60. 
tk)D8  therein  mentioned  and  referred  to,  and  should  for  that       Wymn 

paipoee  be  one  body  corporate,  by  the  style  of  "  The  United  «      ^' 

Company  of  the  Proprietors  of  the  EUesmcre  and  Chester  Union  Rail- 

WAYS   AND 

Canak:"  that,  also,  after  the  making  of  the  said  last-men-     CanalCo. 
tioned  Act,  to  wit,  on  the  21st  day  of  June,  1827,  by  a 
certain  other  Act,  7  &  8  Geo.  4,  c  cH,  intitled  "  An 
A€t  to  amend  and  enlarge  the  Powers  and  Provisions 
of  the  several  Acts  relating  to  the  EUesmere  and  Chester 
Canal  Navigation,"  it  was  enacted,  that,  from  and  imme- 
diately after  the  passing  of  the  said  last-mentioned  Act, 
the  said  several  Acts,  first,  secondly,  thirdly,  and  fourthly 
mentioned,  and  all  and  every  the  powers,   authorities, 
mattery  and  things  therein  respectively  contained,  should 
be  and  the  same  were  thereby  repealed;  and  it  was  by  the 
aid  Act,  7  &  8  Geo.  4,  c.  cii,  further  enacted,  that,  from 
and  immediately  after  the  passing  of  that  Act,  the  several 
penons  who  were  then  proprietors  of  the  said  Ellesmcro 
and  Chester  Canals,  and  their  several  successors  and  assigns, 
diould  be  and  they  thereby  were  reunited  into  a  Company 
br  maintaining  and  supporting  so  much  and  such  part  or 
parts  of  the  navigable  cuts  or  canals,  railway,  and  other  works 
by  the  said  several  Acts  so  repealed  as  aforesaid,  or  some  of 
them,  authorised  to  be  made,  as  had  been  then  already  made 
ud  completed;  and  also  for  making,  maintaining,  and  sup- 
porting a  certain  intended  navigable  branch  cut  or  canal, 
from  Wardle  Green  to  Middlewich,  and  other  works  to  be 
connected  therewith,  according  to  the  rules,  orders,  and 
&ectioiis  in  the  said  last-mentioned  Act  contained;  and  for 
that  purpose  should  be  one  body  corporate,  by  the  style  and 
title  of  "  The  United  Company  of  Proprietors  of  the  EUes- 
incre  and  Chester  CanaL"    And  it  was  further  enacted  by 
the  aaid  last-mentioned  Act,  that  all  conveyances,  contracts, 
•gieements  in  writing,  mortgages,  bonds,  covenants,  and 
securities,  made  or  entered  into  before  the  passing  of  the  said 
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1850.  last-mentioned  Act,  by  virtue  of  the  said  powers  of  the  said 
Wtnv  several  Acts  by  the  s^d  last-mentioned  Act  repealed,  oi 
Sh  piiHiBB  *"y  ^^  *^®  ^^^  several  Acts,  and  all  sales,  transfers,  and 
UmoN  Kail-  dispositions,  before  the  passing  of  the  said  last-mentioned 
Caxal  Ca  Act,  executed  of  any  share  or  shares  in  the  joint-stock  oi 
the  said  united  Company,  and  all  appointments  of  proxies^ 
should  remain  in  full  force  and  effect,  and  should  be  and 
continue  available  in  all  Courts  of  law  and  equity,  in  the 
same  manner  as  if  the  same  respectively  were  or  had  been 
made,  entered  into,  or  executed,  under  or  by  virtue  of  any 
of  the  powers  or  authorities  contained  in  the  said  last-men- 
tioned Act  And  that  also  afterwards,  to  wit,  on  the  3nl  oi 
August,  1816,  by  a  certain  other  Act,  9  &  10  Vict.  c.  cccxxii, 
intitled  "  An  Act  for  making  a  Railway  from  the  Chester 
and  Crewe  Branch  of  the  Grand  Junction  Railway  at  Cal- 
veley  to  Wolverhampton,  and  for  other  purposes  connected 
therewith,"  it  was  enacted,  that,  from  and  after  the  passing 
of  the  said  last-mentioned  Act,  the  Company  of  proprie- 
tors of  the  EUesmere  and  Chester  Canal  should  be  called 
by  the  name  of  **The  Shropshire  Union  Railways  and 
Canal  Company;"  and  it  was  also  further  enacted,  that  the 
change  of  name  of  "  The  United  Company  of  Proprieton 
of  the  EUesmere  and  Chester  Canal"  should  not  in  any 
manner  prejudice  or  affect  the  rights  or  privileges  of  the 
same  Company,  or  against  any  other  persons  or  corporft' 
tions;  and  that  all  persons  and  corporations  should  have 
the  same  or  the  like  rights  and  remedies  against  the  said 
"Shropshire  Union  Railways  and  Canal  Company,"  ai 
they  had  before  the  passing  of  the  said  last-mentioned 
Act  against  **  The  United  Company  of  Proprietors  of  the 
EUesmere  and  Chester  Canal.  The  declaration  then  averred, 
that^  after  the  passing  of  the  last-mentioned  Act,  to  wit, 
on  the  Ist  of  January,  a.d.  1849,  and  on  divers  othei 
days,  and  after  the  death  of  the  said  Sir  W.  W.  Wynn^ 
Bart,  party  to  the  said  indenture,  and  whilst  the  plaintifl 
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wad  SO  seiacd  in  his  demensc  as  of  freehold,  &c.  as  afore-        I850. 
8aid  in  the  said  Bala  Pool,  the  defendants,  not  regarding  the        Wtkn 
said  Acts  of  Parliament,  nor  the  said  covenant  of  the  said    s„ROp''gHiRB 
Company  of  proprietors  of  the  said  Ellesmere  Canal,  in  the       Union 
8aid  mdentore  contained,  did  wrongfiilly  and  improperly,  andCanalCo. 
and  without  the  licence  &c.,  of  the  said  plaintiff,  to  wit,  by 
then  raising  and  heightening  the  said  weir,  in  the  said  in- 
denture mentioned,  to  a  great,  to  wit,  Ifb.  6in.  additional 
height,  embank  and  impound  up  the  water  of  the  said  pool 
called  Bala  Pool,  so  as  to  raise,  and  did  then  thereby  raise 
the  same  higher  than  1ft.  to  wit,  2ft.  6in.  above  the  mean 
sommer  level  thereof,  contrary  to  the  said  covenant  of  the 
said  Company  of  proprietors  of  the  said  Ellesmere  Canal,  so 
by  them  made  as  aforesaid,  whereby  &c.  the  lands  of  the 
phdntiff  adjoining  to  the  said  pool  were  overflowed  and 
greatly  damaged,  &c. 

First  plea,  that  the  indenture  was  so  made,  &c.,  after  the 
paasing  of  the  44  Geo.  3,  c.  liv,  intitled,  &c. ;  and  further, 
that,  at  the  time  of  the  making  of  the  said  indenture,  there 
was  a  reasonable  probability  that  the  said  Company  of  pro- 
prietors of  the  Ellesmere  Canal  would  not  be  able,  from  time 
to  time  thereafter,  to  provide  and  take  a  sufficient  quantity 
of  water  out  of  the  Bala  Pool,  for  supplying  the  river  Dee 
with  an  equal  or  greater  quantity  of  water  than  might  or 
^Kwld  under  the  authority   of  the  same   Act    be   taken 
out  of  the  same  river,  for  the  purposes  of  the  said  canal 
«k[  the  collateral  cuts  &c.  thereof,  and  to  supply  the  river 
Dee,  at  or  near  the  city  of  Chester,  in  the  most  proper  and 
(OQTenient  place  or  places  for  the  navigation  of  that  river, 
with  a  quantity  of  water  equal  at  the  least  to  what  should, 
^Bidfsr  the  authority  and  pursuant  to  the  provisions  of  the  said 
Act,  be  taken  from  the  river  Dee  by  means  of  the  said  in- 
tended water-line  or  feeder  by  the  said  Act  authorised  to  be 
"ttde,  as  by  the  said  Act  they  the  said  Company  of  proprietors 
of  the  Ellesmere  Canal  were  authorised  and  required  to  do, 

VOL.  V.  F  F  EXCH, 
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without,  from  time  to  time  thereafter,  drawing  off  the  watei 

from  the  said  pool  or  weir  to  a  lower  level  than  the  sak 

^'  mark  in  the  said  indenture  mentioned,  and  without  fron 

UmoM        time  to  time  embanking  or  impounding  up  the  water  of  the 

AHP  Cahal  Ca  said  pool,  80  as  to  raise  the  same  higher  than  one  foot  aboy< 

the  said  mean  summer  level,  to  wit,  to  the  height  to  whid 

the  defendants  so  raised  the  same  as  in  the  declaration  men 

tioned.    And  further,  that,  at  the  sidd  times  when  &c,  tb 

defendants  committed  the  said  supposed  breaches  of  co 

venant,  &c.,  for  the  purpose  of  so  providing  and  taking 

sufficient  quantity  of  water  out  of  the  said  pool,  for  suppl; 

ing  the  sidd  river  Dee  with  an  equal  or  greater  quantity  < 

water  than  should  have  been  and  would  necessarily  In 

under  the  authority  and  pursuant  to  the  provisions  of  th 

sdd  Act,  taken  out  of  the  same  river  for  the  purposes  of  tb 

said  canal  and  collateral  cuts,  &c,  and  of  supplying  tfa 

said  river  Dee,  at  or  near  the  said  city  of  Chester,  in  tfa 

most  proper  and  convenient  place  or  places  for  the  navigi 

tion  of  that  river,  with  a  quantity  of  water  equal  at  leaf 

to  what  should  have  been  and  would  necessarily  be,  undc 

the  authority  and  pursuant  to  the  provisions  of  the  aai 

Act,  taken  from  the  said  river  by  means  of  the  said  watei 

line  or  feeder.     And  further,  that  the  committing  of  tb 

said  supposed  breaches  of  covenant  respectively  was,  at  tb 

said  several  times  when  the  same  were  respectively  com 

mitted,  necessary  for  the  said  purpose  for  wliich  the  sam 

were  so  committed  as  aforesaid.—  -Verification. 

Second  plea,  that  the  ssud  lake  in  the  declaration  m^ 
tioned  is  the  same  as  Bala  Pool  mentioned  in  the  7  &  i 
Geo.  4,  c  cii,  and  that  the  sidd  breaches  were  committef 
after  the  passing  of  that  Act;  and  further  tiiat  the  height 
ening  of  the  said  weir,  and  the  said  embanking  and  im 
pounding  up  the  water  in  the  said  pool,  as  &c.,  so  as  t( 
raise,  and  thereby  raising,  the  same  higher  than  IfL,  to  wit 
2ft.  6in.  above  the  said  mean  summer  level  thereof,  as  &C' 
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were  respectively,  at  the  several  times  when  &c.,  matters         1850. 
and  things  then  at  the  said  last-mentioned  times  respectively        WYira^ 
necessary  to  be  done  and  executed  for  pounding,  keeping    ^      *'• 
up,  retaining,  and  drawing  off  the  water  in  the  said  pool,  so        Uniok 
as  to  enable  the  defendants  at  all  times  to  repkice  in  or  re«  and  Canal  Co. 
store  to  the  said  river  Dee  in  the  last*mentioned  Act  men<^ 
tioned,  an  equal  or  greater  quantity  of  water  than  should 
hie  been  and  would  be  taken  there&om  by  the  defendants, 
hj  means  of  the  weir,  sluices,  and  other  works  in  the  same 
Act  mentioned,  at  Llandisilio  therein  also  mentioned,  for 
the  porpoee  of  feeding  and  supplying  the  canal  and  colla- 
teral cuts  in  the  said  Actin  that  behalf  mentioned  therewith, 
under  the  power  or  authority  for  that  purpose  in  the  said  last- 
mentioned  Act  contained.    And  that  they  the  defendants,  at 
the  said  several  limes  so  as  aforesaid,  raised  and  heightened 
the  said  weir,  and  embanked,  &c,  and  raised  the  said  water 
f<ff  the  purpose  for  which  the  said  matters  and  things  were 
80  then  necessary,  as  aforesaid,  and  by  virtue  and  in  pur- 
ntnce  and  in  execution  of  the  powers  given  by  the  same 
Act  in  that  behalf,  as  they  lawfully  might  for  the  cause 
t&resaid.     Quss  sunt  eadem. — Verification. 

Third  plea,  that,  after  the  passing  of  the  last-mentioned 
Act,  to  wit,  at  the  s^d  times  when,  &c.,  in  the  declaration 
mentioned,  the  defendants  so  raised  and  heightened  the  said 
weir  as  in  the  declaration  mentioned,  embanked  and  im- 
poonded  the  water  of  the  said  pool,  and  raised  the  water 
thereof  to  the  height  in  the  declaration  mentioned,  by  virtue 
lod  in  pursuance  and  in  execution  of  the  powers  ^ven  by 
the  nad  last-mentioned  Act,  and  for  the  purpose  of  drawing 
down  and  conyeying  into  the  said  river  Dee,  in  the  last- 
mentioned  Act  mentioned,  out  of  the  said  pool,  an  equal 
<w  greater  quantity  of  water  than  should  have  been  and 
would  be  taken  from  the  said  river  Dee  into  the  said  canal 
Q^tlie  same  Act  mentioned,  by  means  of  the  said  weirs, 
diuces,  and  other  works  in  the  same  Act   mentioned,  at 

FF  2 
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1850.        Llandisillo  nforcscud,   and  should  afterwards  have  [mskJ 

WrsH        through  the  locks  and  over  the  weirs,  in  the  same  Aetrcspotv 

iiia(,i-9iriiiE    t'^''^ly  mentioned  as  having  been  constructed  by  ibp  mi 

L'»ioa         United  Company  in  the  said  last-mentioned  Act  mcntionfd. 

vCujuCo.  at  New  Martin  Moor  in  the  said  Act  mentioned.  Andfiirlher, 

that  the  said  heightening  and  raising  of  the  said  weir,  and  ibc 

said  embanking  &c.,  were  respectively,  at  the  reppeetiTe 

places  where  the  said  weir  was  ao  raised  and  heightened,  uhI 

the  height  of  the  said  water  so  raised,  necessarj-  for  tic  niJ 

purpose  for  whicli  the  same  weir  was  so  heightened,  &f. 

Qua"  sunt  endcm.^  Verification. 

General  deniuiTcr,  and  joinder  (a). 


(fl)  The  following  nections  of 
Ibe  aevem!  Acts  of  Parliament  are 
more  es]iccmllj  ninterial  to  tim 
question  iliscusBed :  — 

44  Geo.  3,  c.  liv,  e.  4,  afkerrecit- 
mg  that  the  Companj  of  the  pro- 
prietors for  preaerring  the  naviga- 
tion of  the  river  Dee  m&y  be  in- 
jured by  tUe  iuteniled  water-line 
or  feeder,  enncts, "  That  the  soiJ 
Company  of  proprietors  oftboEI- 
leauierc  Canal  sliiUl  he  and  are 
herehy  nuthorisedanU  required  to 
supply  the  ; 


7  &  8  Geo.  4,  c  cii,  MM.  i. 
enacts,  "  That  all  convejincs, 
contracts,  agreements  in  writiBf, 
mortgages,  bonds,  covenanti,  ud 
Beeuriiies,  made  or  entered  iM 
before  the  passing  of  this  Act,!; 
virtue  of  the  powers  of  the  Mtl 
reeited  Acts  hereby  repeaied.ir 
any  of  them,  and  all  Mies,  tntt' 
fers,  and  dispo^tions,  beftrc  4l 
poising  of  tliia  Act  ciecouii' 
any  share  or  shares  in  IbejoiM 
stock  of  the  said  United  Compu^ 
and  all  appointments  of  pmnt 
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le  demurrer  was  argued  last  Term  (May  1)  by 

eWy,  in  support  of  the  demurrer. — In  addition  to  the 


'  late  Majesty  herebj  re- 
1,  constructed  a  weir,  slui- 
od  other  works,  across  the 
Dee,  in  the  parish  of  Llan- 
.  in  the  county  of  Denbigh, 
tans  whereof  thej  are  ena- 
)  take  water  from  the  said 
for  the  supply  of  the  said 
ind  collateral  cuts.*  And 
"eciting  that  *  the  said  Unit- 
mpany  have  also,  under  the 
rity  of  the  said  recited  Act, 
ncted  a  weir,  sluices,  and 
irorks  at  Bala  Pool,  other- 
^ble  Mere,  in  the  countj 
fioneth,  whereby  the  said 
1  Company  are  enabled  to 
up  and  retain  water  in  the 
ool  or  mere,  at  a  higher 
ban  that  at  which  the  water 
said  pool  or  mere  stood 
uslj  to  the  making  of  such 
id  other  works,  and  are  also 
J  enabled  occasionally  to 
rater  out  of  the  said  pool 
r  into  the  river  Dee,  at  a 
lerel  than  that  at  which  the 
ras  discharged  into  the  said 
fueriousl  J  to  the  making  of 
rdr  and  other  works,   in 

0  replace  therein  the  water 
may  have  been  taken  from 

1  river  by  the  weir  or  shiice 
ndisilio,  for  supplying  the 
anal  and  collateral  cuts.* 
iter  reciting  that  *■  it  is  ex- 
t  that  the  said  United  Com- 
iboold  be  empowered  to 
miintain,  and  support  such 
sluices,  and  other  works  at 


Llandisilio  aforesaid,  and  to  con- 
tinue to  draw  water  from  the  said 
river  Dee  for  the  supply  of  the 
said  canal  and  collateral  cuts,  and 
also  to  make,  maintain,  and  sup- 
port such  weirs,  sluices,  and  other 
works  at  Bala  Fool,  otherwise 
Fimble  Mere  aforesaid,  as  shall 
be  necessary  for  pounding  up  and 
retaining  the  water  in  the  same> 
pool  or  reservoir,  and  to  draw  off 
the  water  therefrom  from  time  to 
time  as  occasion  shall  require,  for 
the  purpose  of  supplying  the  said 
river  Dee  with  the  same  quantity 
of  water  as  may  have  been  taken 
therefrom  by  means  of  the  weir, 
sluices,  and  other  works  at  Lkinr 
disilio  aforeaid,'  enacts,  "  That 
it  shall  be  lawful  for  the  said  Unit- 
ed Company,  and  they  are  hereby 
empowered  and  authorised,  from 
time  to   time   and    at  all   times 
hereafter,  to  maintain  and  sup- 
port, make,  erect,  and  construct, 
such  weirs,  embankments,  sluices^ 
and  other  works,  at  and  across 
the  river  Dee,  in  the  parish  of 
Llandisilio  aforesaid,  as  shall  fi'onL 
time  to  time  be  necessary,   for 
drawing  off  the  water  from  the 
said  river  Dee  into  the  said  canal 
and  collateral  cuts,  and  from  time 
to  time,  as  often  as  they  shall  see 
occasion  or  think  fit  so  to  do,  to 
draw  off  and  take  the  water  from 
the  said  river  Dee  by  the  means 
of  the  said    weirs,  sluices,  and 
other  works  at  Llandisilio  afore- 
said, for  the  purpose  of  feeding  or 


1850. 
WrHN 

V. 

Shbopshikb 

Union 
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defence  which  the  defendants  have  made  the  subject  mil- 
ter of  their  jileas,  it  will  also    be  contended  by  them 


supplying  flie  said  canal  and  ool- 
laleral  cuts  therewitli." 

Swt.  180  enacts,  "  Thnt  it  shall 
be  lawful  for  the  said  I'nited 
Coinpany,  and  thi?y  ore  hereby 
■uthorised  und  Gmpowered,  from 
time  to  tiuii!  und  at  all  times  here- 
after, to  maintain  and  supjurl, 
nuJcc,  erect,  and  construct,  such 
And  HO  many  weirs,  cnibanknicul<>, 
itluices,  floodgates,  and  other 
work--,  at  or  mmr  to  Bak  Pool 
otherwise  Pinible  hlere,  in  the 
townships  of  Llanfawr  and  Bala, 
ID  the  county  of  Menonetli,  and 
to  do  and  execute  all  Huch  other 
matters  and  things  as  shall  iroui 
Ume  to  time  lie  necessary  for 
jiounding,  keeping  up,  retaining, 
juid  drawing  olfthe  water  in  and 
from  the  said  pool  or  mere,  so  as  lo 
be  thereby  enabled  at  all  times  lo 
replace  in,  or  restore  to,  the  said 
river  Dee  an  equal  or  greater 
quantity  of  water  than  shall  or 
may  have  bceii  taken  therefrom 
liy  the  said  United  Company,  by 


river  Dec  an  equal  or  pptto 
quantity  of  water  thou  «]uil  lum 
been  taken  therefrom  for  lie  jmu^ 
poses  aibrcsaid." 

Sect.  181  provides  and  etuMi, 
"  That  the  said  United  Comptn] 
ehalt  and  they  are  hereby  reqiuni 
from  time  totime,  by  means  of  iIh 
weirs,  sluices,  and  other  "nil 
hereby  authorised  to  be  uuintiin- 
ed  and  constructed  at  Bali  PiuL 
otherwise  Piinble  Mere  »ibre«i 
to  draw  down  and  convey  into  lit 
e^d  river  Due,  from  and  cnl  <f 
the  said  pool  or  mere,  in  cqiuJir 
greater  quantity  of  wBl*r  tka 
shall  have  been  token  from  the  aiJ 
river  Dee  into  the  said  raulbf 
meansof  the  said  weirs,  aliiieei,iPd 
other  works  at  Llondifilio  afiin- 
said,  and  shall  afWrwanli  )u" 
passed  through  the  locks  and  ow 
the  weira  couatrucled  by  the  inl 
United  Company  at  New  UW 
Aloor,  in  the  paitsh  ofSt.  Mitiiii 
in  the  County  of  Salop." 

Sect.  182. — ■'  And  in  ordaliu 
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that  the  declaration  is  bad  in  substance.  It  will  be  said,  isdo. 
in  the  first  place,  that  this  is  not  a  covenant  which  runs  Wnm 
with  the  land.     But  it  clearly  is  such  a  covenant;    for     „     ^• 

/  Shbopshirb 

it  is  an  express  covenant^  which  affects  the  enjoyment  of  UnoH 
the  land.  The  authorities  upon  this  subject  are  collect-  ahd  Cahal  Co. 
ed  in  the  notes  to  Spencer's  case,  1  Smith's  L.  C,  pp.  29 
et  seq.  Thus,  in  Jordain  v.  Wilson  (a),  a  covenant  by  a 
lessor  to  supply  the  premises  demised,  which  consisted  of 
certain  houses,  with  a  sufficient  quantity  of  good  water,  at 
a  rate  therein  mentioned  for  each  house,  was  held  to  be  a 
eoYenant  running  with  the  land,  and  one  for  the  breach  of 
vhich  the  assignee  of  the  lessee  might  maintain  an  action 
igainst  the  reversioner.  Abbott^  C.  J.,  there  said,  "  This 
i%  therefore,  a  covenant  which  respects  the  premises  de- 
mised and  the  manner  of  enjoyment,  and  I  have  no  doubt, 
therefore,  that  it  is  a  covenant  which  runs  with  the  land." 
And  so  in  Easterby  v.  Sampson  (b)y  where  an  undivided 


(Sty  of  Chester,  in  the  most  pro- 
per tnd  convenient  place  or 
places  for  the  navigation  of  that 
n?cr,  and  from  other  sources  or 
itretms  than  those  which  ah*ead3r 
&I1  into  the  said  river,  as  much 
wtter  at  the  least  as  shall  be  equal 
to  the  quantity  taken  from  the 
Mid  river  Dee  into  the  said  canal 
ttd  collateral  cuts  at  Llandisilio 
aftretaid,  and  afterwards  passing 
tboQgh  the  locks  and  over  the 
vein  at  New  Martin  aforesaid, 
wUch  shall  not  have  been  re- 
placed in  or  restored  to  the  said 
rirer  from  and  out  of  the  said 
pool  or  mere,  called  Bala  Fool, 

• 

^  portoance  of  the  provisions  in 
^  bdialf  hereinbefore  con- 
tamed." 

5  &  10  Vict.  c.  cccxxii,  s.  5, 
«fiiit*,  "That  the  change  of  name 


of  the  United  Company  of  pro- 
prietors of  the  EUesmere  and 
Chester  Canal  shall  not  in  any 
other  manner  prejudice  or  afiect 
the  rights  or  privileges  of  the 
said  Company,  or  against  any 
other  persons  or  corporations,  and 
all  persons  and  corporations  shall 
have  the  same  or  the  like  rights 
and  remedies  against  the  Shrop- 
shire Union  Railways  and  Canal 
Company,  as  they  had  before  the 
passing  of  this  Act  against  the 
United  Company  of  proprietors 
of  the  EUesmere  and  Chester 
Canal,  except  so  far  as  such 
rights  or  remedies  may  be  incon- 
sbtent  with  the  provisions  of  this 
Act." 

(a)  4  B.  &  Aid.  266. 

(b)  9  B.  &  C.  505 ;  6  Bing.  644, 

s.a 


i 
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1850.         thinl  port  of  mines  waa  leased,  and  the  lease  contained  a 

Wtfh        covenant  by  the  lessee  that  he  and  his  assigns  should  buiU 

„      "'  niE    **  ^^^^  Bmelting  mill,  and  keep  it  in  repair  for  worloDg  tbe 

UmoN        mines,  this  covenant  was  held,  first  by  the  King's  BcDch, 

AMU  Canal  Co.  and  afterwards  in  the  Exchequer  Chamber,  to  nm  wilk 

the  land.    In  the  present  case,  the  enjoyment  of  the  land  will 

obviously  be  disturbed,  unless  the  waters  of  the  lake  be 

maintained  at  a  proper  height,  so  as  not  to  overflow  it 

In  the  next  place,  the  defendants  will  contend  that  the 
original  covenant  was  not  binding  upon  the  Compai^  of 
proprietors  of  the  Ellesmere  Canal.  But  this  coTenant 
docs  not  contain  any  matter  in  the  least  degree  inccn- 
sistcnt  with  the  provisions  of  their  Acts  of  Parliament;  and 
it  appears  upon  the  face  of  the  deed  to  have  been  entered 
into  by  the  several  parties  to  it  in  pursuance  of  an  ^jre^ 
ment  made  before  the  passing  of  the  44  Geo.  3,  c  liv.  Hie 
covenant  was,  therefore,  as  binding  upon  the  Company  of 
the  Ellcsnicrc  Canal  as  it  would  have  been  upon  a  private 
individual. 

Lastly,  the  Company,  the  present  defendants,  are  liaUe 
for  a  breach  of  the  covenant  declared  on.  The  5th  section 
of  the  9  &  10  Vict.  c.  cccxxii,  enacts,  "  that  the  chai^  o£ 
name  of  the  United  Company  of  proprietors  of  the  EIIe»- 
mere  and  Chester  Canal,  shfill  not  in  !\ny  other  manner 
prejudice  or  affect  the  rights  or  priWlcges  of  the  Company, 
or  against  any  other  persons  or  corporations ;  and  all  jiereoni 
and  corporations  shall  have  the  same  or  the  like  rights ; 
remedies   against    the    SliropHhire   Union   Railways   i 
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united.     The  amalgamation  was  effected  for  the  benefit  of        1850. 
each  of  the  Companies,  as  may  be  seen  by  the  preamble  to        wynh 
the  7  &  8  Grea  4,  c.  ciL     These  Acts  may  have  been  passed    Qg^oJI^iag 
fnthout  notice  to  private  individuals.     The  effect  of  the        Uhioh 
amalgamation  is  to  impose  the  same   liabilities  upon  the  and  Casal  Co. 
United  Company  that  each  Company  was  subject  to  before 
the  passing  of  the  Act  by  which  the  amalgamation  was 
effected.     There  is  no  precise  authority  upon  this  point : 
Mayor  of  Colchester  v.  Seaber{a\  Mayor  of  Scarborough  v. 
Birffer(i),  The  London^  Brighton,  and  South  Coast  Railvyay 
Company  v.  Goodwin(c)y  may  be  referred  to.     The  5th  sec- 
tion of  the  7  &  8  Geo.  4,  c  cii,  keeps  the  covenant  aJive. 
Hie  words  "  by  virtue  of  the  powers  of  the  said  recited 
Acts  hereby  repealed,"  in  that  section,  are  to  be  read  as 
meaning  that,  inasmuch  as  the  defendants  could  not,  but 
for  the  powers  of  those  Acts,  so  bind  themselves,  an  agree- 
ment made  under  those  powers  is  binding  on  them.    The 
objections,  therefore,  to  the  plaintiff's  right  to  recover  on 
this  covenant  fail. 

Bavin,  contra.-- -The  pleas  afford  a  good  defence  to  the 
action.  The  defendants  were  compelled  to  do  the  acts  of 
which  the  plaintiff  complains.  The  protection  of  the  navi- 
gation of  the  river  Dee  was,  in  truth,  the  principal  object  of 
these  Acts  of  Parliament  The  older  Act,  viz.  the  33  Geo.  3, 
c.  xci,  contains  a  clause,  viz.  the  9th  section,  which  protects 
thchte  Sir  W.W.Wynn.  But  the  later  Act,  44  Geo.  3, 
c.liv,  does  not  contain  any  such  protecting  clause,  and 
that  statute  is  the  first  which  contains  any  reference  to 
Bak  Lake.  The  legal  rights  of  the  Company  must  depend 
opon  the  powers  which  have  been  conferred  upon  them  by 
the  Legislature,  unfettered  by  any  previous  agreement.  It 
i«  now  contended  that  the  statute  of  33  Gt^o.  3,  c.  xci,  is  to 

W  3  Burr.  1866.         (b)  3  Lev.  238.  (r)  3  Exch.320. 
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1850.         be  restricted  by  the  covenant  entered  into  in  1807.    It  was 

"^^      not  binding  upon  the  Company  with  whom  it  was  entered 

^'  into.     The  directors  of  a  company  cannot  enter  into  a  pri- 

Shropshire 

UmoK        vato  contract  with  an  individual,  by  which  they  put  a  limit 
AHD  Cana  Jck>.  upon  a  power  wliich  has  been  conferred  upon  them  for  public 

purposes.  Such  a  contract  is  illegal,  and  therefore  void  : 
Broughton  v.  Manchester  Water  Works  Company  {a)y  Clarke 
V.  Imperial  Gas  Light  and  Coke  Company  {b)y  Attorney- 
General  v.  Corporation  of  Plymouth{c)y  Breynton  v.  The  London 
§•  North  Western  Railway  Company{d)y  Regina  v.  The  East- 
ern Counties  Railway  Company  (e),  Colman  v.  Jlie  Eastern 
Counties  Railway  Company  {f).  The  public  might  enforce 
their  rights  against  the  Company  by  mandamus. 

The  next  question  is,  whether  the  Act  of  Parliament 
which  confers  certain  powers  upon  the  defendants,  subjects 
tliem  to  any  liability  upon  a  contract  made  in  contravx^ntion 
of  the  prior  Act.     It  has  been  contended  that  the  5th  sec- 
tion of  the  7  &  8  Geo.  4,  c.  cii,  transfers  the  liability  upon, 
the  contract  to  the  present  defendants.    If  the  contract  hail, 
been  in  pursuance  of  the  powers  of  the  Act,  the  arguments 
might  have  held  good.     The  words  of  the  section  are  "  b^ 
virtue  of  the  powers  of  &c 

The  remaining  question  is,  whether  this  is  a  covenant:, 
running  with  the  land.  Now,  if  this  covenant  be  good,  it; 
amoxmts  to  an  alienation  of  the  right  to  the  water  in  fee. 
At  all  events  the  pleas  are  good.  It  must  be  assumed,  thori; 
the  parties  had  notice  of  the  Acts  of  Parliament  which  a£^ 
fected  their  interests;  and  the  enactments  upon  which  tho 
defendants  rely,  namely,  the  179th  and  following  sections  of 
the  7  &  8  Geo.  4,  c  cii,  by  which  they  are  bound  to  keep 
the  river  Dee  supplied  with  as  much  water  as  they  subtraot 
from  it,  and  are  empowered  to  construct  such  works  at  Balfl 

{a)  3  B.  &  Aid.  1.  (</)  10  Beav.238. 

\b)  4  B.  &  Aid.  315.  (0  10  A.  &  E.  531. 

(c)  9  Beav.  67.  (/)  10  Beav.  1. 
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Pool  as  are  from  time  to  time  necessary  with  that  view,      ^  18^0.^ 

clearly  override  the  covenant  declared  on.   It  would  in  truth        Wynk 

be  unlawful  for  the  defendants  to  continue  to  perform  it:     Shropshux 

BMon  V.  Crowther  («),  Breioster  v.  Kitchen  (b).  R^SwIys 

AVD  Cahal  Co. 

Welsby  replied,  and  contended  that  the  Acts  mentioned 
ID  the  179th  and  subsequent  sections  of  the  7  &  8  Geo.  4, 
c  cii,  being  Acts  to  be  done  for  the  benefit  of  the  Company 
themselves,  they  were  to  be  done,  subject  to  the  existing 
contracts  which  the  Company  or  their  predecessors  had  en- 
tered into. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.B. — This  case  was  argued  last  Term,  before 
my  brothers  Rolfsy  Platt^  and  myself.  The  question  arose 
OD  demurrer  to  the  pleas.  The  declaration  states  an  Act  of 
Parliament,  12  Geo.  3,  c  Ixxv,  whereby  a  Company  was  in- 
corporated by  the  name  of  "  The  Company  of  Proprietors  of 
the  Chester  Canal  Navigation,"  for  the  purpose  of  making  a 
cuud  from  Chester  to  Middle wich;  and  another  Act,  33 
Geo.  3,  c  xci,  whereby  another  Company  was  incorporated 
by  the  name  of  "  The  Company  of  Proprietors  of  the  EUes- 
mere  Canal,"  for  making  a  canal  from  Shrewsbury  to  the 
river  Mersey  at  Netherpool  in  Cheshire;  and  anotlicr  Act, 
44  Gea  3,  c  liv,  whereby  the  Ellesmere  Canal  Company 
wsu  empowered  to  make  and  maintain  a  water-line  from 
their  canal  at  Pontcysyllte  to  communicate  with  the  river 
Dee  at  Llandisilio,  and  thence  to  take  a  supply  of  water  for 
their  canal  from  the  said  river;  and  they  were  also  em- 
powered to  take  water  from  Bala  Lake  for  supplying  the 
River  Dee  with  as  much  water  as  they  should  take  from  it 
for  their  canal  or  more,  and  for  that  purpose  to  make  cuts 
from  the  lake  to  communicate  with  the  river  Dee  at  Llan- 

(u)  2  B.  &  C.  703.  {b)  1  Salk.  198. 
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1930.        f'awr,  with  such  embankments,  trencheei,  and  other  works  as 
Wtbii        might  be  necessary  for  the  purpose.     The  declaration  thei^ 
"■  iirocceda  to  state,  that  Sir  W.  W.  Wynn  was,  at  the  i]at^ 

Ubiob  of  the  indenture  after  mentioned,  seised  infee  of  Bala  Lak^ 
*Bu  CuAL  Co.  ^11*1  that,  by  an  indenture  dated  the  25th  of  March,  180"?- 
made  between  the  Ellesmerc  Canal  Company  of  the  oxje 
part,  and  Sir  W.  W,  Wynn  of  the  other  part,  the  Cooh 
pmy  covenanted  with  Sir  W.  W.  Wynn,  hb  heirs  and  a*- 
signs,  tliat  they  would  not  at  any  time  thereafter  draw  off 
from  tlie  said  lake  water  for  the  purpose  of  their  said  canal, 
to  a  lower  level  than  the  mark  on  a  certain  standard  to  be 
erected  near  Bala  Biidge,  indicating  the  mean  summer  level 
of  the  waters  of  the  said  lake,  nor  would  at  any  time  em- 
bank or  impound  up  the  said  waters  more  than  one  foot 
above  sucli  level.  The  declaration  then,  after  stating  tbe 
death  of  Sir  W.  W.  Wynn,  and  his  will,  under  which  tlie 
plaiutiif  became  and  is  tenant  for  life  of  Bala  Lake,  proceeJi 
to  sLitc  another  Act  of  Parliament,  53  Geo.  3,  clxxx,  where- 
by the  Chester  Caiud  Company  and  the  EUesmere  Canal 
Company  were  united  into  one  Company,  by  the  name  of  He 
United  Company  of  Proprietors  of  the  EUesmere  and  Ches- 
ter Canals;  and  also  another  Act  of  tlie  7  &  8  Geo.  4,  c.  <^ 
whereby  all  the  four  previous  Acts  were  repealed,  and  tbe 
proprietors  of  the  two  Companies  were  re-united  into  i 
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all  persons  should  have  the  same  rights  and  remedies  against      sjlf^2l^ 
The  Shropshire  Union  Railways  and  Canal  Company,  which        Wtnn 
before  the   passing  of  that  Act^   they  had  against    The    Shropsiurk 
United  Company  of  Proprietors  of  the   Ellesmere   and      i^^lwaVs 
Chester  Canal^  avers  that,  after  the  passing  of  that  last  Act,  ^^^  Canal  Co. 
the  defendants  wrongfully,  and  in  breach  of  the  covenant 
contained  in  the  indenture  of  the  25th  of  March,  1807,  im- 
pounded up  the  water  of  Bala  Lake  to  a  height  of  more  than 
one  foot  above  the  mark  on  the  standard,  whereby  the  said 
waters  overflowed  on  the  pltdntiiTs  land,  to  his  damage  &c. 
To  this  declaration  the  defendants  have  pleaded  three  pleas. 
By  the  first  plea  they  state,  that  the  indenture  was  made 
after  the  passing  of  the  said  Act,  the  44  Geo.  3,  c.  liv,  and 
that,  at  tlie  time  of  the  making  of  the  same,  there  was  a 
reasonable  probability  that  the  Ellesmere  Canal  Company 
would  not  be  able  to  provide  a  sufficient  quantity  of  water 
out  of  Bala  Lake  for  supplying  the  river  Dee  with  a  quan- 
tity of  water  equal  to  what  they  should  take  from  thence 
under  the  provisions  of  tlie  then  existing  Acts,  without  im- 
poonding  up  the  water  of  the  lake  to  a  height  exceeding  one 
foot  above  the  said  summer  level;  and  that  the  defendants 
committed  the  breaches  of  covenant  complained  of,  for  the 
purpc^  of  providing  and  obtaining  a  sufficient  supply  of 
water  for  the  river  Dee,  as  an  equivalent  for  the  water 
taken  for  the  purposes  of  the  canal;  and  that  the  commit- 
ting of  the  sjud  breaches  of  covenant  was  necessary  for  that 
purpose.     The  second  plea  states,  that  the  breaches  of  co- 
venant were  conmiitted  after  the  passing  of  the  said  Act, 
7  &  8  Geo.  4,  c«  cii,  and  that  the  impounding  up  of  the  water 
was  necessary  for  the  purpose  of  enabling  the  defendants 
to  restore  to  the  river  Dee  a  quantity  of  water  equal  to 
what  they  should  abstract  for  the  use  of  the  canal,  and 
that  the  works  were  erected  for  that  purpose.     The  third 
pica  avers,  that  the    impounding  in  question  was   done 
under  the  provisions  of  the  7  &  8  Geo.  4,  c.  cii,  and  was 
necessary  for  enabling  the  defendants  to  restore  the  water 
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1850.        to  the  river  Dee«    To  all  these  pleas  the  plaintiff  demurrc 
Wtkii        generally. 
SHBoraHiRB         ^^*  ^^^^^9  for  the  defendants,  argued  in  support  < 

Uhioh        the  pleas,  first,  that  the  covenant  was  void  ab  initio;  fi 
Railways  i     i     •  i  i     i    i       i  ^ 

AVD  Cakal  Co.  tliat  as  the  legislatiu'e  hod,  by  the  44  Geo.  3,  c  liv,  ^vc 

the  Company  power  for  the  benefit,  not  of  themselves,  bi 
of  the  public,  to  draw  from  Bala  Lake,  and  convey  to  tl 
river  Dee,  as  much  water  as  they  should,  under  the  powe 
of  that  Act,  abstract  from  the  river  at  a  lower  point  of  i 
course  Tor  the  purposes  of  their  canal,  therefore  it  was  m 
competent  to  them  by  covenant  to  restrict  themselves  i 
the  exercise  of  that  power  in  a  way  which  might  be  pn 
judicial  to  the  public.  He  also  contended  that  the  declai 
ation  was  bad,  for  that  the  covenants  were  not  covenant 
running  with  the  land.  It  is  not  necessary  for  us  to  ^i^ 
any  opinion  how  far  these  arguments  are  well  foundec 
for  all  the  pleas  aver  in  substance,  that  the  works  complaine 
of  as  being  erected  in  breach  of  the  covenant  contained  i 
the  indenture,  were  necessary  for  enabling  the  defendant 
to  draw  down  and  to  convey  into  the  river  Dee  out  of  th 
said  lake  a  quantity  of  water  equal  to  what  should  hav 
been  taken  from  the  river  Dee  into  their  s^d  canal,  unde 
the  powers  of  the  Acts.  Now,  by  the  7  &  8  Geo.  4,  c  cii 
88.  180  and  181,  the  Company  are  not  only  empoweroi 
to  erect  and  mtunt^n  at  Bala  Lake  all  such  weirs,  embank 
ments,  and  other  works  as  may  be  necessary  for  enablinj 
them  to  restore  to  the  river  from  the  lake  a  quantity  of  wa 
ter  equivalent  to  what  they  may  draw  from  the  river  for  th( 
canal,  but  the  statute  actually  makes  it  their  duty  so  to  do 
Under  these  circumstances,  it  appears  to  us  perfectly  cleai 
that  even  assuming  the  covenant  to  have  been  originally  good 
and  to  run  with  the  land,  yet  it  is  no  longer  binding  oi 
the  Company.  The  legislature  has,  in  fact,  made  it  un 
lawful  for  the  defendants  to  perform  the  covenants  in  th< 
deed,  even  supposing  them  to  have  been  originally  valid 
and  it  would  be  absurd  to  suppose  that  an  action  would  lie 
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against  parties  for  doing  that  which  the  legislature  has  said         1850. 
they  shall  be  obliged  to  do.     The  obligation  which  the  de-        Wtkn" 
fendants  entered  into  by  the  deed  has,  by  the  subsequent     „      ^• 

•^  ,      "^     ,  ^  Shropshire 

Act  of  the  legislature,  been  rendered  impossible  to  be  per-  Union 
fonned;  and  it  must  be  taken  for  granted  that  due  provi-  anp  Canal  Co. 
don  has  been  made  by  the  statute  for  compensating  the 
plaintiff  for  the  loss  which  this  intervention  of  the  legisla- 
ture may  have  occasioned.  But  on  this  point  we  give  no 
opinion,  whether  the  plaintiff  has  been  damaged  by  the 
enactment  which  has  put  an  end  to  the  covenant;  and  if 
he  has  been  damaged,  then  how  he  is  to  obtain  compensa- 
tion depends  on  considerations  not  now  before  us.  All  we 
have  to  decide  is  as  to  his  right  for  a  breach  of  the  covenant 
in  the  deed,  and  we  think  all  right  in  that  respect,  if  any 
ever  existed,  is  put  an  end  to  by  the  legislature.  It  may  bo 
pit^r  to  notice  an  argument  of  the  plaintiff,  arising  out  of 
the  5th  section  of  the  7  &  8  Geo.  4,  c.  cii,  whereby  it  was 
provided,  inter  alia,  that  all  covenants  entered  into  before 
the  passing  of  that  Act,  by  virtue  of  the  powers  of  any  of 
the  repealed  Acts,  should  continue  in  full  force,  as  if  entered 
into  by  virtue  of  the  powers  of  that  Act.  The  plaintiff  con- 
tended, that  this  clause  kept  alive  the  covenant  in  the  deed. 
But  to  that  argument  there  are  two  answers:  in  the  first 
place,  the  covenants  in  the  deed  are  not  covenants  entered 
bto  by  virtue  of  any  of  the  powers  contained  in  the  prior 
Acts,  but  contracts  altogether  collateral  to  any  of  the  powers 
thereby  conferred;  and  secondly,  even  if  they  were  cove- 
Qtnts  entered  into  under  the  powers  of  the  Act,  still  they 
would  clearly  be  inconsistent  with  the  subsequent  express 
enactments;  and  so  the  5th  section,  keeping  alive  generally 
dl  prior  covenants,  must  be  construed  as,  by  implication, 
excluding  covenants  inconsistent  with  what  is  afterwards 
enacted.  On  these  grounds  we  are  of  opinion  that  judg- 
inent  must  be  for  the  defendants. 

Judgment  for  the  defendants. 
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May  28.  DlO.GLE  V.  ThE  LoNDON  AND  BlaCKWALL  EaIL^ 

Company. 

A  Railway  ASSUMPSIT  for  goods  sold  and  delivered,  work,  la 
incorporated     and  materials,  S^ — Plea,  non  assumpsit;  upon  which 

by  Act  of  Par-   ,„^„  :^:««rl 
liiment,  enter-   wasjomed. 

ed  into  an  At  the  trial,  before  Pollocky  C.  B.,  at  the  ISIiddlese: 

agreement,  not     ^  /^im 

under  their  tings  after  last  Term,  it  appeared  that  the  defendants 
cOTitractorthat  incorporated  by  stat.  6  &  7  WilL  4,  c*  cxxiii,  for  makin 
he  should  exe-  maintjumnff  a  railway  from  the  Minories  to  Blackwall 

cute  certain  . 

works  upon  the  105th  scction  of  that  statute,  the  directors  for  the 
for  the  pur-   '  being  superintend  the  afiairs  of  the  Company,  use  the 

S^hesy^m  "^^^  ^^^  ^^^  ^^  ^  ^^^  ^'^  Company  is  empowered 
^pcomotion  by  the  Statute,  except  such  things  as  are  required 
then  employ-  done  at  some  general  or  special  meeting  of  the  bod; 
and  BteUonary  meeting  to  consist  of  less  than  seven  directors,  and  aU 
toS'**  Sf^°**  ters  in  discussion  to  be  determined  by  the  majority  of 
locomotive        By  the  106th  sect  the  directors  are  empowered  to  ai 

principle.   Ine  ,  /.        i  i  i        i       ■■  ^^^  i  n 

contractor,  in  Committees  to  act  for  them;  and  by  the  107th,  "all 

theamement,  ^^™^t8  and  agreements  in  writing  relating  to  the  afl&i 

entered  upon  the  Company,  which  shall  be  signed  by  any  three  c 

performed  a  directors  of  the  said  Company,  shall  be  binding  on  th 

Sem?  but  be-  Company  and  all  other  parties  thereto,  their  respective 

fore  they  were  cessors,  heirs,  cxccutors,  and  administrators;  and  a 

completed  he  '  '  ' 

was  dismissed  and  suits  may  be  maintained  thereon,  and  damages  anc 

li&ny:—Hel(iy  recovered  by  or  against  the  said  Company,  or  any  t 

notrecovor  the  Other  parties  thereto  failing  in  the  execution  thereof.' 

value  of  this  ^he  original  mode  of  working  the  line  was  by  me 

worK* 

stationary  engines  at  each  terminus,  the  engines  movii 
carriages  by  ropes  attached  to  them.  In  the  year  184 
Company  resolved  to  substitute  locomotive  engines  i 
place  of  the  stationary  engines,  and  for  that  purposi 
following  advertisement,  signed  by  the  secretary  c 
Company,  was  inserted  in  the  newspapers: — 
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"  London  and  Blackwall  Rwlway  Company," 
"  The  Directors  are  prepared  to  receive  tenders  for  re- 
Ifljing  the  permanent  way,  and  altering  the  gauge  of  this 
line.  A  section  of  the  line,  and  a  specification  of  the  work 
required,  may  be  seen  at  the  office  of  the  Company's  en- 
gineer, Na  11,  Adam-street,  Adelphi.  Tenders  inclosed 
in  sealed  covers,  and  marked  *  Tenders  for  Permanent  Way,' 
are  to  be  delivered  at  the  offices  of  the  Company,  London 
Tenninus,  Fenchurch-street,  before  12  o'clock  on  Monday, 
the  21st  instant  The  Directors  do  not  pledge  themselves 
to  accept  the  lowest  tender.** 


1850. 
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Ab  much  of  the  specification  referred  to  as  is  material, 
was  as  follows: — **  The  contract  consists  in  taking  up  the 
oU  deepers,  rails,  chairs,  sheaves,  and  sheave-frames,  and 
removing  iiiem  and  all  other  old  materials,  required  by  the 
Company's  engineer  to  be  so  removed,  to  one  of  the  termini 
to  be  hereafter  decided  on  by  the  engineer;  in  the  mainten- 
«Ke  of  all  the  woHls  for  two  months  after  their  entire  com- 
pletion to  the  satisfaction  of  the  engineer;  in  loosening 
the  whole  of  the  ballast,  and  removing  those  portions  that 
nay  be  considered  unfit  for  use,  and  providing  additional 
baDaBt  to  alter  the  gradients  to  the  level  shewn  on  the  sec- 
tion; in  relaying  the  entire  double  line  from  the  terminus 
U  Fenchurch-street  to  the  terminus  at  Blackwall,  and 
•B  ndings  connected  therewith;  also  the  laying  fourteen 
switches  and  fourteen  single  crossings,  together  with  the 
JBils,  chaira,  &c.,  to  form  through  connection;  providing  all 
tools  required  in  completing  the  work,  the  keys,  and  trenails, 
«nd  alao  the  carriage  of  materials  to  whatever  point  they 
1^7  be  required.  The  Company  undertaking  to  provide  the 
»ijU,  diairs,  sleepers,  points,  and  crossings,  and  to  deliver 
them  to  the  Contractor  at  Blackwall,  ic." 

The  plaintaff,  by  letter  of  the  19th  of  August,  addressed 
^  the  Chairman  and  Directors  of  the  Company,  offered  to 
*»  the  work,  according  to  the  specification,  for  1436/.  I5s., 
^^^  V.  G  G  EXCU 
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IMO.        unci,  on  tlie  3rd  of  October  following,  the  Company,  by » 
DioflLG       letter  from  tlic   Secretary,   accepted  the   pltuntifTa  offcr. 
"■  The  pliuntiif  commenced  the  work  in  October,  in  pursuaiice 

Blaokwill  of  the  preceding  contract,  no  other  contract  having  been 
entered  into  between  tlie  plaintiff  and  the  Company;  but 
before  the  work  waa  completed,  he  waa  ordered  by  the 
Company  to  discontinue  it,  which  he  accordingly  did.  Tlie 
present  action  was  brought  to  recover  the  sum  of  1778i  IS*, 
ibr  the  work  done,  and  for  materials  provided  for  it.  "Oie 
Aftomey-General,  on  the  part  of  the  defendants,  upon  tlui 
state  of  circumstances,  objected  that  tlie  action  was  not 
maintainable,  on  the  ground  that  the  defendants,  beii^i 
corporation,  could  not  be  bound  by  the  contract,  which  wai 
not  under  their  seal.  A  verdict  was  entered  for  the  plain- 
lilT  for  the  amount  claimed  in  the  action,  leave  being  reaerr- 
ed  to  the  defendants  to  move  to  set  that  verdict  a^ide,  and  to 
enter  a  nonsuit. 


Tlie  Attorney-General  having  obtained  a  rule  niw  accord- 
ingly— 


Sir  F.  Ttiesiger,  Knomles,  and  Atherton  now  shewed  esan. 
— The  question  is,  whether  the  defendants  are  to  be  fi»d 
from  all  liability  witli  respect  to  a  contract,  the  benefit«{ 
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under  the  common  seal."     But  several  exceptions  follow : 
—"But  a  corporation  which  has  a  head,  may  ^ve  a  per- 
sonal command,  and  do  small  acts  without  deed ;   as  it 
may  retain  a  servant,  a  cook,  butler,  ftc."     And  Rolfe^  B., 
b  delivering  the  judgment  of  this  Court  in  Mayor  of  Lud- 
yo  v.  Charlton  (a),  says,  **  In  modem  times  a  new  class 
of  exceptions  has  arisen*     Corporations  have  of  late  been 
established,  sometimes  by  royal  charter,  more  frequently  by 
Act  of  Parliament,  for  the  purpose  of  carrying  on  trading 
speculations;   and  where  the  nature  of  their  constitution 
bas  been  such  as  to  render  the  drawing  of  bills,  or  the  con- 
stant making  of  any  particular  sort  of  contracts  necessary 
for  the  purposes  of  the  corporation,  there  the  Courts  have 
held,  that  they  woiJd  imply  in  those  who  are,  according  to 
the  provioons  of  the  charter  or  Act  of  Parliament,  carrying 
on  the  corporation  concerns,  an  authority  to  do  those  acts, 
without  which  the  corporation  could  not  subsist.      This 
principle  will  fully  warrant  the  recent  decision  of  the  Court 
of  Qneen^s  Bench  in  Beverley  v.  Lincoln  Gas  Light  and 
Coke  Company  {by    The  present  case  falls  within  the  class 
of  cases  excepted  from  the  general  ndc,  on  the  ground  that 
the  contract  is  an  executed  contract;  and  also  because  the 
•object  matter  of  the  contract  is  within  the  very  scope  and 
olgectfor  which  the  Company  was  formed,  namely,  the  mak- 
ing and  maintaining  of  their  line  of  railway.    Thus,  in  Dun- 
itoi  i.The  Imperial  Gas  Light  Company (c),  Lord  Tenterden^ 
C.J.,8aid,"I  wish,  however,  to  be  imderstood  as  by  no  means 
deeiding  the  question,  whether  third  persons  who  may  sell 
^  or  other  materials  to  the  Company,  or  who  may  be  em- 
ployed by  them  as  servants  or  workmen,  may  or  may  not 
nuintain  an  action  against  them  for  remuneration,  though  the 
^JOtttract  was  not  under  seal."   Taunton^  J.,  in  his  judgment, 
Ao  adverts  to  such  an  exception.     And  in  Gihson  v.  East 
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India  Company  {a\  TindaU  C.  J.,  in  dcliyeiing  the  judgmei 
of  the  Court,  sidd,  "And  indeed  the  same  principle,  that 
corporation,  established  for  the  purpose  of  carrying  on  tnu 
or  manufacture^  may  differ  from  other  corporate  bodies  : 
to  the  power  of  contracting  in  matters  relating  to  the  pu 
poses  for  which  the  company  was  formed,  seems  also  to  ha^ 
been  the  opinion  of  Lord  Tenterden,  as  may  be  collected  fro 
his  judgment  in  Dunston  t.  The  Imperial  Gas  Light  Ccmpani 
Sanders  v.  St  Neofs  Union  (b)  is  a  strong  authority  : 
favoiu*  of  the  position,  that  a  corporation  may  be  liable  up( 
an  executed  contract,  although  not  under  the  corporate  set 
where  the  work  is  for  purposes  connected  with  the  corp 
ration:  Lord  Denmany  C.  J.,  there  said,  "  A  motion  in  th 
case  was  made  for  a  new  trial,  on  the  ground  that  no  ooi 
tract  under  seal  was  proved  against  the  defendants.  Bt 
we  think  that  they  could  not  be  permitted  to  take  th 
objection,  inasmuch  as  the  work  in  question,  after  it  ?n 
done  and  completed,  was  adopted  by  them  for  purpose 
connected  with  the  corporation."  In  2  Kent's  Com.  28S 
it  is  sdd,  "  At  last,  after  a  full  review  of  all  the  authoritiea 
the  old  technical  rule  was  condemned  as  impolitic,  and 
essentially  discarded ;  for  it  was  decided  by  the  Supreme 
Court  of  the  United  States,  in  the  case  of  The  Bank  of 
Columbia  v.  Patterson  (c),  that  whenever  a  corporation 
aggr^ate  was  acting  within  the  range  of  the  legitimate 
purpose  of  its  institution,  all  parol  contracts  made  by  its 
authorised  agents  were  express  and  binding  promises  of  the 
corporation ;  and  all  duties  imposed  upon  them  by  law,  sod 
all  benefits  conferred  at  their  request,  nused  implied  pio- 
mises,  for  the  enforcement  of  which  an  action  lay."  Jtfig^ 
of  Ludlow  V.  CJiarltorij  which  may  be  relied  upon  by  the 
defendants,  is  distinguishable  from  the  present  case,  for  there 
the  work  done  was  not  connected  with  the  purposes  of  the 
coq)oration.      In    Lamprell  v.  The   BiUericay    Unimi{i)> 


(a)  5  Bing.  N.  C.  562. 
{b)  8  (J.  B.  810. 


(c)  7  Cranch,  229. 
(d)  3  Exch.  283. 
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the  agreement  contained  an  express  condition  that  the  work 
wad  not  to  be  done  until  the  plaintiff  had  received  written 
instructions  from  an  architect,  and  the  work  was  not  con- 
nected with  the  purposes  of  the  corporation.  If  workmen 
are  em^doyed  by  the  Company  for  the  purpose  of  main- 
taining the  line,  it  can  hardly  be  contended  that  the  Com- 
pany could  escape  from  their  liability  to  pay  their  wages 
on  the  ground  that  there  had  not  been  any  contract 
under  seal  between  the  workmen  and  the  Company.  If 
the  Company  are  liable  by  the  general  rules  of  law,  they  are 
not  relieved  from  such  liability  by  their  private  Act  of  Par- 
liament— The  following  cases  were  referred  to  in  the  course 
of  the  argument:  De  Grave  y*  Mayor  Sfc.  of  Monmouth  {a\ 
Paine  v.  Strand  Union  (b),  Arnold  v.  Mayor  of  Poole  {c\ 
Marshall  v.  Corporation  of  Queenborough  {d\  Smith  v.  Hull 
Gktt  Company  {e),  Barber  Suryeoni  Company  v.  Pelson  (/), 
Lmicn  Gas  Light  Company  v.  Nicholls  (^),  Mayor  Sfc,  of 
Stafford  Y.  TiU{h)y  Fishmongers^  Company  v.  Robertson (i), 
^^  ^c.  of  Rochester  v.  Pierce  (J). 
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Martin  and  Phipson,  in  support  of  the  rule. — If  any  ar- 
gument is  to  be  drawn  from  the  Company's  Act  of  Parlia- 
OKQtyit  is  in  their  favour;  for  by  the  105th  section  the 
Jirectors  have  the  power  of  using  the  common  seal  of  the 
Company;  and  the  107th  section  requires  written  con- 
tracts to  be  signed  by  three  directors;  but  the  plaintiff  can- 
not rest  his  case  upon  that  section.  Upon  this  point  Cope 
▼.  The  Thames  Haven  Dock  Company  (k)  is  in  the  defend- 
Mts'  favour.  The  true  principle  upon  which  this  case 
must  be  decided,  is  to  be  found  laid  down  in  the  cases  of 


(«)4C.&P.  111. 
(i)SQ.B.326. 
(0  4  M.  &  Gr.  860. 
((0  I  Sim.  &  S.  520. 
(«)  19  L.  J.,  C.  P.,  123. 
to  2  Lev.  252. 


(gr)  2  C.  &  P.  365. 
(h)  4  Bing.  75. 
(i)  5  M.  &  Gr.  131. 
(J)  1  Camp.  466. 
(k)  3£xch.  841. 
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Mdijiir  iif  LmlUne  v.  Cfuirllon,  Anioid  V.  Mayor  of  I^ick, 
Ckurch  V.  Imperial  Gas  Company,  and  Paine  v.  The  Stratd 
Union;  and  that  principle  was  also  acted  upon  in  the  more 
recent  case  of  Lamprell  v.  Thi^  BiUericay  Union.  That  prin- 
ciple is,  tlmt  the  use  of  the  common  seal  may  be  diepensed 
with  where  the  matter  to  be  done  ie  either  trifling  in  itself, 
or  of  frequent  occurrence,  or  such  a  matter  as  the  coipon- 
tiou  is  api»ointod  to  do.  The  subject  matter  of  the  contract 
here  <loca  not  fall  within  the  principle  of  the  excepticoL 
The  alteration  of  the  line  of  rood  from  one  system  to  aaotber 
is  neither  a  trifling  matter,  nor  one  of  evcrj~  day's  occnnetwer 
nor  can  it  be  eiud  to  be  essential  to  the  objects  of  the  Com- 
\vxny.  It  might  equally  be  contended,  that  a  contract  not 
under  ecal  with  the  Company,  to  lay  down  the  whole  extokt 
of  their  line,  would  be  binding  upon  them.  In  such  a  ca0ei> 
the  fact  that  the  contract  was  executed,  and  not  ezecutofy, 
would  make  no  ditlerence.  If  the  contract,  though  cxpro^ 
would  not  be  binding,  it  would  be  absurd  to  eay  that  either 
I'f  the  parties  could  be  liable  upon  an  implied  contract: 
Ernst  li'ater  Sl'orks  Compaiii/  v.  Baiky{a),  Marzettiv,  /fS- 
liiiiiis (l>),  and  Pathier  oil  Obligations,  by  Evaiu,  69. 


i'oLLOCK,  C.  B. — I  believe  we  are  all  of  opinion  that  Ik 
ide  ought  to  be  made  absolute  to  enter  a  nonsuit    It  ii 
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except  by  their  common  seal;  and  that,  though  there  are  ex- 
cepted cases,  this  is  not  one  of  them,  for  the  work  done  was 
neither  a  matter  of  necessity,  nor  of  that  sort  of  convenience 
wbick  requires  immediate  action.    Here  the  work  was  con- 
siderable, and  the  time  for  its  performance  was  also  considera- 
ble.   The  evidence  shows  that  the  parties  never  intended  to 
deal  as  on  an  implied  contract,  such  as  a  corporation  may, 
under  certain  circumstances,  enter  into  without  their  seal. 
They  intended  to  contract  by  writing,  and  to  enter  into  a 
solemn  and  express  contract;  and  the  offer  of  the  plaintiff  to 
do  the  work  was  accepted  on  the  faith  that  there  would  be 
Hich  a  contract.     It  is  however  suggested,  that,  under  the 
Act  incorporating  this  Company,  the  defendants  were  com- 
petent to  contract  by  their  directors  without  writing,  merely 
bj  a  resolution  communicated  to  the  plaintiff  authorising 
hhn  to  set  about  the  work;  and  I  am  not  quite  prepared  to 
^7  that  might  not  be  the  case;  for  there  is  a  material  dis- 
tinction between  the  clauses  of  this  statute  and  those  in  Cope 
▼.  Tike  TTuanes  Haven  Dock  Company y  cited  for  the  defendants ; 
hntasBuming  that  the  directors  here  could  so  contract  by  re- 
solntion  communicated  to  the  plaintiff  without  writing  (about 
which,  being  a  matter  of  some  doubt,  I  am  not  prepared  to 
give  an  opinion);  assuming  also,  as  to  which  there  can  be 
DO  doubt,  that  they  could  contract  by  writing  under  the 
bands  of  three  of  them;  assuming  also  that  they  could  con- 
tiact  under  the  seal  of  the  Company,  the  foundation  of  my 
JQ^^ment  is,  that  there  is  no  contract  under  seal,  none  sign- 
ed by  three  directors,  and  none  entered  into  under  such  re- 
flation of  the  directors.     There  is  nothing  but  the  simple 
contract  arising  out  of  circumstances  as  they  are  supposed  to 
bare  existed.     It  appears  to  me,  on  looking  at  all  the  cases 
that  not  any  one  of  them  would  justify  us  in  extending  the 
exceptions  to  this  particular  case.     No  doubt,  a  corporation 
w  not  bound  on  all  occasions  to  contract  by  seal,  for  pur- 
P^'es  of  convemence,  amounting  to  necessity;  in  cases  where 

• 

iB»tant  astsistance  is  required,  so  that  there  may  not  be  time  to 
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coni[ily  with  the  funu  of  putting  a  eeal,  it  may  be  dispensed 
witli.  But  it  is  ini^Kwsible  not  to  see  that  the  preaent  it 
not  a  contract  wliich  necessity  or  immediate  conTcnieiice 
renders  indispeneuble;  it  does  not  fall  within  any  of  the  ex- 
ceptions pointed  out  in  the  several  cases;  and  consequeutlf 
the  objection  taken  at  the  trial  must  prevul. 

Aldeuson,  C — I  am  of  the  same  opinion.  The  quei- 
tiou  I'clates  to  the  liability  of  corporations  for  work  done 
tor  them ;  and  the  general  rule,  no  doubt,  is  that  they  mnt 
contract  under  their  corporate  seal,  that  being  the  only  w^ 
by  which  the  governing  body  of  a  corporation  can  propeil} 
exjircss  the  miud  of  the  corporation.  To  this  general  rule 
there  are  no  doubt  exceptions,  all  of  which,  I  think,  mi^ 
be  chisscd  under  one  of  two  heads; — First,  when  the  Mti 
done  are  such  as  ttie  coqioration,  by  its  very  constitutioB 
id  ap])ointed  to  do,  as  in  the  cose  of  trading  corporatin^ 
whose  duty,  by  their  very  appointment,  being  to  drawls 
of  exchange,  they  may  do  it  witliout  affixing  the  oomma 
seal.  Secondly,  when  the  acts  are  required  for  oonn- 
nicQce,  management,  aud  comfort,  as  in  the  cases  iriikk 
have  been  cited  from  Com.  Dig.  Franchise,  F.  13;  as  wfam 
eitlicr  the  acta  are  trivial  in  their  nature,  and  of  frequot 
occurrence,  so  that  the  doing  them  in  the  usual  way  vooU 
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ttfotion  would  be  directed,  as  our  decision  would  govern         IS50. 
many  more,  and  was  consequently  one  of  great  importance.        Diggle 
I  agree  that  it  is  a  case  of  great  importance,  both  as  to  the    Lk)„i^^  ^„ 
amount  in  dispute  and  the  principle  which  it  involves.    We     Blackwall 
have  to  contrast  a  great  number  of  authorities,  both  ancient 
and  modem,  and  we  may  appear  to  be  acting  somewhat 
hastily  in  thus  giving  our  judgment  at  once  upon  the  ques- 
tioo,  without  taking  further  time  for  consulting  and  deli- 
beradng  among  ourselves.    I  should  have  thought  so  if  this 
matter  had  not  been  very  recently  imder  our  consideration; 
and  I  have  listened  in  vain  for  anything  to  distinguish  the 
pretent  case  from  those  in  which  the  Court  has  already  de- 
Gverod  a  well-considered  opinion.     It  is  unnecessary  to  dis- 
coaa  the  cases  in  the  Queen's  Bench,  as  they  are  by  no 
means  at  variance  with  that  opinion.    Whether  in  all  these 
cues  I  should  have  come  to  the  same  conclusion — that  the 
acta  there  done  were  acts  of  necessity — it  is  immaterial  to  con- 
sider, as  in  all  of  them  the  Court  proceeded  on  the  ground 
already  stated,  and  adopted  the  general  rule,  that  those 
were  cases  of  urgent  necessity,  within  the  exception,  which 
u  a  rule  as  much  as  the  rule  itself,  and  has  been  established 
bj  aeyeral  authorities,  namely,  that  corporations  cannot  be 
raed  on  simple  contract,  unless  the  act  be  one  of  necessity. 
1  say  necessity,  for  that  really  embraces  all  the  excepted 
caaea;— that  is,  matters  too  trivial  or  of  too  frequent  occur- 
lenoe,  as  in  the  case  of  trading  corporations  drawing  bills, 
without  which  they  could  not  carry  on  their  trade,  &c.  With 
thcae  exceptions,  the  old  law  remuns  as  it  did  in  the  time  of 
Henry  VIII,  and  the  earlier  times  before  it.     The  work 
done  here  is  done  neither  on  a  great  necessity,  nor  is  it 
>  matter  of  frequent  occurrence,  nor  is  it  one  of  a  trivial 
nature.   It  is  one  solitary  act,  to  be  done  for  a  large  sum  of 
\      money;  and  there  is  no  good  reason  why  the  corporation 
ikould  not  have  been  called  together  for  the  purpose  of  so- 
l^^y  confirming  the  contract  by  affixing  the  common  seal 
^thc  Company  to  it. 
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1850.  Platt,  B.—  The  defendants  in  the  present  case  are, 

"diogle^      ^^  provisions  of  their  Act  of  Parliament,  constituted  a  o 
»•  porate  body,  established  for  a  particular  object.     As  a  ci 

Ia>iidon  and  .  ,  ,  ,  .  .  . 

Blackwall     poration,  they  are  subject  to  certain  capacities  and  in< 

Kailway  Co.  •■•  /»         1    •  •.•       •      .  1     .   .  1  » 1 

pacitics — one  of  such  incapacities  is,  that  they  are  unable 
contract  except  under  their  corporate  seal;  but,  by  i 
terms  of  their  Act,  they  are  empowered  to  enter  into  a 
tracts  properly  executed  by  a  certain  number  of  directo 
This  is  the  only  power,  with  reference  to  the  present  matt 
which  the  Act  of  Parliament  gives  them.  It  is,  howev( 
contended  that  the  present  case  falls  within  the  excepts 
to  the  general  rule,  upon  which  general  rule  the  rest 
the  Court  have  rested  their  judgments.  I  must  own  th 
for  some  time  I  was  struck  by  the  argument;  but  wh« 
it  comes  to  be  duly  considered,  it  is  difficult  to  see  wb 
limit  could  be  put  to  it:  the  argument  being,  that  & 
Company  was  established  for  the  very  purpose  of  makhi 
and  maintaining  the  railway,  and  consequently,  as  tl 
work  was  done  for  the  very  purpose  for  which  this  oa 
poration  was  created,  the  case  falls  within  one  of  tl 
classes  of  exceptions  which  dispenses  with  the  necesai 
of  affixing  the  corporate  seal  to  the  contract.  But  the  di 
pensing  with  the  seal  was  not  necessary  to  the  contnK 
nor  would  the  ceremony  of  affixing  it  have  prevented  tl 
work  from  being  done;  where  such  ceremony,  if  require 
would  defeat  the  objects  of  the  corporation,  there,  by  in 
plication,  the  corporation  is  empowered  to  contract  by  paw 
Such  was  the  case  in  Beverley  v.  Lincoln  Gas  TAght  a 
Coke  Company^  where  the  seal  of  the  Company,  if  requir 
to  be  affixed  to  the  particular  contract  there  sued  upc 
might  have  been  required  every  twenty-four  hours,  and 
might  be  impossible  to  obtain  a  meeting  of  the  directors  f 
that  purpose.  If  the  seal  had  been  required  there,  ti 
very  objects  for  which  the  Company  was  established  migl 
have  been  wholly  defeated.  But  the  plaintiff  has  failed 
shew  that  this  case  falls  within  any  of  the  exceptions  to  tl 
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genend  rule,  that  a  corporate  body  cannot  contract  except         1850. 
under  the  corporate  seal  Digglb 

Rule  absolute.         ,      ^• 

lohdon  and 
-  Blackwall 

Railway  Co. 

Hernaman  and  Others,  Assignees  of  R.  Penwarden,  a      May  29. 

Bankrupt,  r.  Coryton. 

IHIS  was  an  action  by  the  plaintiffs,  as  the  assignees  of  The 5 &6  Vict, 
one  Penwarden,  a  bankrupt,  to  recover  from  the  defendant,  cmicts  tlmt 
the  ehcrifi*  of  Cornwall,  the  proceeds  of  a  sale  which  took  ^^**  *^  \^^i 

'  *      ^  ruptcy  shall  bo 

|ilace  under  two  writs  of^  fa,  directed  to  the  defendant,      issued  and 

The  cause  came  on  for  trial  at  the  Cornwall  Spring  Assizes  the  Lord  Chao^ 
1849,  before  WiUiams,  J.,  when  a  verdict  was  found  by  S?of  &. 
consent  for  the  plaintiffs,  with  2000/.  damages,  subject  to  a  rup*»>  in  such 

manner  as  the 

reference  to  an  arbitrator,  who  was  to  have  the  same  pow-  Lord  Chancel- 
CI8  as  a  Judge  at  Nisi  Prius,  and  to  reserve  points  of  law  ^^er  dlrect^^ 
for  the  consideration  of  this  Court     The  facts  were  as  fol-  ^j^®  ^T^    , 

Chancellor,  by 

lows: — On  the  4th  of  August,  1847,  the  bankrupt  gave  a  an  order,  di- 

X     n     ^^  X  TA     •  1  TA  J.  rected  that  eve- 

warrant  01  attorney  to  one  David  Derry,  to  secure  a  sum  ry  fiat  direct- 

of  money ;  and,  on  the  same  day,  he  gave  another  warrant  ^c^(^ur?of 

of  attorney  to  one  Charles  Gumc\\  to  secure  another  debt.  Bankruptcy 
r  J  .111,  n  8^0"^^  ^orth- 

Judgmcnts  were  signed  on  both  these  warrants  of  attorney,  with  be  sent 

The  act  of  bankruptcy  took  place  by  means  of  a  declaration  General  Pott 
of  insolvency,  signed  on  the  5th  of  June,  1848,  which  was  Office  to  the 

,  ,  ,  deputy  regis- 

received  in  London  on  the  following  day,  having  been  trarorregis- 
«eDt  on  the  5th.     On  the  5th  of  June,  Dcrry  and  Gurney  District  Court, 
each  issued  writs  of  ^.  fa.  under  theur  respective  judg-  ^pte/ha^."^' 
Jnents,  durected  to  the  defendant,  the  sheriff;  and  under  iugbeengign- 
laoee  writs  the  latter  seized  the  bankrupt's  goods.     On  the  Chancellor, 
*th  of  June,  the  sheriff  sold  under  both  the  writs,  the  sale  the  office  of 
Itt^TDg  conmienced  at  nine  o'clock  on  the  morning  of  that  ^r ^i^Jj[^^ 
%»  and  having  terminated  shortly  after  nine  o'clock  at  wa«  by  him 

•  1        ^^  ,  •       1    1  1  1-11         duly  put  into 

™g"t.    (Jne  of  the  questions  (and  the  only  one  which  be-  the  i>o»t,  and 

arrived  at  tlie 
^^ct  Court  on  the  following  day  i^Utld,  that  the  fiat  issutdai  the  moment  it  was  put  into 
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1850.        came  material  to  the  decision  of  the  Court,)  turned  ufc 
lliRHAMAN     ^^^  ^'^'^  ^  ^'^®  proceeds  of  the  sale  of  such  of  the  goods : 
,^    *•  were  sold  after  four  o'clock  in  the  afternoon  of  that  da 

the  amount  of  which  portion  of  the  sale  was  55L  ISs.  4 
The  fiat  was  signed  by  the  Lord  Chancellor  on  the  7th 
June  at  ten  o'clock,  was  brought  to  the  office  of  the  S 
crctary  of  Bankrupts  on  the  same  day  at  five  minut 
past  twelve,  and  at  four  o'clock  on  that  day  was  post^ 
by  the  said  Secretary  in  a  letter  to  the  Registrar  of  tl 
District  Coiut  of  Bankruptcy  at  Eieter,  by  whom  it  w 
received  on  the  following  day  at  ten  o'clock.  The  5 
6  Vict,  c  122,  s.  4,  enacts,  "  that  every  fiat  in  ban] 
riiptcy,  granted  after  the  commencement  of  this  Act,  shal 
after  tlic  granting  of  such  fiat,  be  forthwith  issued  an 
transmitted  by  the  Lord  Chancellor's  Secretary  of  Bank 
rupts,  in  such  manner  and  at  such  cost  as  the  Lord  Chao 
cellor,  by  any  general  or  other  order,  shall  direct,  to  A 
Court  to  which  such  fiat  shall  be  directed,**  &c.  An  ordc 
made  by  the  Lord  Chancellor,  dated  the  12th  of  Novem 
ber,  1842,  directed,  "  that  every  such  fiat,  directed  to  an] 
District  Court  of  Bankruptcy,  shall  forthwith  be  sent  (ex 
cept  where  the  Lord  Chancellor  shall  by  any  special  orde 
hereaftier  direct)  through  the  General  Post-office,  to  th 
Registrar  or  Deputy  Registrar  of  such  District  Court" 

The  arbitrator,  with  respect  to  the  several  points  of  Uf 
submitted  to  him,  stated  in  his  award,  amongst  other  points 
the  following : — "  If  the  Coiut  shall  decide  that,  at  td 
A.M.  on  the  7th  of  June,  the  date  and  issuing  of  the  & 
was  complete,  so  as  to  render  part  of  Derry's,  and  tb 
whole  of  Gumey's  execution  invalid,  then  I  award  and  di 
rcct  that  the  verdict  for  the  plaintiffs  shall  stand,  and  tha 
for  the  amoimt  of  29621  ISs.  5cL  damages." 

^^  If  the  Coiut  shall  decide  that,  at  five  minutes  pas 
twelve  on  the  same  day,  the  date  and  issuing  of  the  fia 
was  finally  complete,  so  as  to  render  i>art  of  Derry's  aw 
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the  whole  of  Gumey's  execution  invalid^  then  I  award  and         1850. 
direct  that  the  verdict  for  the  phiintiffs  shall  stand,  and  that     hkrnaxan 
for  the  amout  of  246i  3*.  Id.     If  the  Court  decide  that  at      po^ytok 
four  o'clock,  P.M.,  or  five  minutes  past  four  o'clock,  on  the 
same  day,  the  date  and  issuing  of  the  fiat  was  finally  com- 
pleted, so  as  to  render  part  of  Gumey's  execution  invalid, 
then  I  award  and  direct  that  the  verdict  shall  stand  for  the 
ma  of  55L  IBs.  4<L  damages." 

The  case  was  argued  in  Easter  Term  last  (April  24),  by 

Karslake  for  the  plaintiffs. — The  question  for  the  decision 
of  the  Court  is,  at  what  time  the  fiat  was  issued^  under  the  4th 
sect  of  the  5  &  6  Vict  c  122.  The  plaintiffs  contend,  that 
the  fiat  was  issued  at  four  o'clock  on  the  7th  of  June,  being 
the  time  when  the  fiat  was  put  into  the  post.  In  Freeman 
▼.  WhUaker  (a)  it  was  held,  that  the  delivery  of  the  fiat  by 
the  Lord  Chancellor  to  his  Secretary  did  not  constitute  the 
iaoiiig  of  the  fiat;  but,  in  such  case  it  might  well  be  con- 
tended, that  the  Lord  Chancellor  had  not  parted  with  the 
dominion  of  the  fiat,  so  long  as  it  remained  in  his  Secretary's 
hinds.  Many  cases  may  be  referred  to,  which,  although 
not  expressly  in  point,  have  a  bearing  upon  the  present 
qaesdon.  Thus,  in  Durdop  v.  Higgins  (&),  it  was  held  that 
>  contract  is  accepted  by  the  posting  of  a  letter  declaring 
Hs  acceptance.  The  Lord  Chancellor  there  said,  ^^  It  is  a 
▼ery  firequent  occurrence,  that  a  party  having  a  bill  of  ex- 
chai^  which  he  tenders  for  payment  to  the  acceptor,  and 
pijiiient  is  refused,  is  bound  to  give  the  earliest  notice  to 
the  drawer.  That  person  may  be  resident  many  miles  dis- 
tint  from  him;  if  he  puts  a  letter  into  the  post  at  the  right 
time,  it  has  been  held  quite  sufficient;  he  has  done  all  that 
he  18  expected  to  do,  as  far  as  he  is  concerned;  he  has  put 

die  letter  into  the  post,  and  whether  that  letter  be  delivered 

(a)  4  Exch.  834  (h)  1  H.  L.  Cos.  381. 


r. 

CORTTOir. 
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1850.        or  not  18  immaterial;  because  for  accidents  happening  at 
Hvrvaxah     ^®  post-office  he  is  not  responsible."    The  cases  of  Stoeken 
V.  Collin  (a)  and  Adams  v.  L{ndseU(b\  are  there  referred 
to.     In  the  latter  case,  an  offer  for  the  sale  of  some  goods 
was  made  by  letter.     The  letter  went,  by  Uie  error  of  the 
party  sending  it,  to  the  wrong  place,  but  the  party  receiving 
it  answered  it,  so  far  as  he  was  concerned,  in  proper  time» 
accepting  the  offer.    The  party,  however,  who  originally  sent 
the  offer,  not  receiving  the  answer  in  proper  time,  thought 
he  was  discharged,  and  sold  the  goods  to  somebody  else. 
The  question  was,  whether  the  party  making  the  offer  had 
a  right  to  withdraw  after  notice  of  acceptance.     He  bM  the 
goods  after  the  party  had  written  the  letter  of  acceptance, 
but,  before  it  arrived,  he   said,   "I  withdraw  my  ofFer." 
Therefore,  he  said,  "  before  I  received  your  acceptance  of 
my  offer  I  had  withdrawn  it,''  and  that  raised  the  question 
when  the  acceptance  took  place,  and  what  constituted  the 
acceptance.     It  was  ar^ed,  that  ^^  till  the  plaintiff's  answer 
was  actually  received,  there  could  be  no  binding  contract 
between  the  parties;  and  that,  before  then,  the  defendants 
had  retracted  their  offer  by  selling  the  wool  to  other  per- 
sons."   But  the  Court  said,  "  If  that  was  so,  no  contract 
could  ever  be  completed  by  the  post,  for  if  the  defendants 
were  not  bound  by  their  offer,  when  accepted  by  the  plain- 
tiff, till  the  answer  was  received,  then  the  plaintiffi  ought 
not  to  be  bound  till  afler  they  had  received  the  ratdficadon 
that  the  defendants  had  received  their  answer,  and  assented 
to  it;  and  so  it  might  go  on  ad  infinitmn.     The  defendants 
must  be  conadered,  in  law,  as  making,  during  every  instant 
of  the  time  their  letter  was  travelling,  the  same  identical 
offer  to  the  plaintifis;  and  then  the  contract  is  completed  by 
the  acceptance  of  it  by  the  latter."     Rex  v.  BwrdeU{c) 
may  be  cited,  as  showing  that  a  party  has  parted  with  the 
dominion  over  the  property  when  the  letter  is  posted    In 

(a)  7  M.  &  W.  ',16.         (b)  1  B.  &  AM.  G8\.         (c)  3  B.  &  AM.  717. 
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IM  v.  Stofy  (a),  it  was  held  tliat  a  letter  posted  in  county         \S50, 

A,  and  addressed  to  and  received  by  the  plaintiflF  in  county     hbrnaman 

B,  whereby  the  defendant  admits  a  part  of  the  debt  claimed      ^   *'• 
in  the  action,  satisfies  the  plaintiiTs  undertaking  to  give 
material  evidence  in  county  A.     [He  also  cited  -Ear  parte 
BignoU{b).'] 

Crawder^  contrS. — The  defendant  contends  that  the  issuing 
of  the  fiat  was  not  complete  until  it  liad  arrived  at  its  des- 
tination in  the  country,  which  event  took  place  tlie  day 
after  the  sale  had  been  effected.  Freeman  v.  IVkitakcr  is  a 
dedsion  that  the  fiat  is  not  issued  although  the  Lord  Chan- 
cellor has  delivered  it  to  his  Secretary.  That  case  seems  to 
kave  proceeded  upon  the  ground  that  the  Lord  Ch.ancellor 
had  not  parted  with  the  dominion  over  the  fiat.  So  here, 
Ae  Lord  Chancellor  might  counterorder  it  before  it  had 
arrived  at  its  destination.  A  cheque  is  not  issued  until  it 
comes  into  the  hands  of  the  party  who  is  entitled  to  it. 
The  cases  cited  have,  in  truth,  no  bearing  upon  this  ques- 
tion. If  the  posting  of  the  fiat  were  considered  to  be 
the  date  of  its  issuing,  it  would  follow  that  a  minute  of  so 
important  an  act  woidd  be  required  by  the  practice  of  the 
Bankruptcy  Court,  but  no  such  practice  exists.  The  post- 
ing of  the  fiat  may  be  one  of  the  steps  in  the  issuing,  but 
theiflsuing  cannot  be  said  to  be  complete  and  perfect,  within 
the  meaning  of  this  Act  of  Parliament,  until  the  document 
hag  reached  its  destination. 

Karslahe^  in  reply. — There  is  a  distinction  to  be  observed 
between  the  issuing  and  the  delivery  of  the  fiat.  It  seems 
ftat  the  issuing  has  precedence  in  point  of  time.  Under 
^  8tatate  2  &  3  Vict.  c.  29,  s.  1,  the  date  and  issuing 
rf  the  fiat  was  complete  by  the  delivery  of  it  out  of  the 
Bankruptcy  OflSce :  Petctress  v.  Annan  (c).  On  the  ground 
<>f  conyemence,  the  time  of  the  posting  of  the  fiat  is  much  the 
W  time  for  its  being  said  to  })e  issued ;  for  when  it  has 

(«j  16  M.  &  W.  r,3.       {b)  2  M.  k  A.  G33       (r)  9  Dowl.  P.  C.  828. 
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1850.        once  been  posted  it  cannot  be  recalled,  which  is  not  i 

Herit  xah     ^^^^  when  it  is  entrusted  to  the  care  of  a  private  messengt 

V.  If  it  were  otherwise,  in  the  case  of  miscarriage  by  the  po 

much  injustice  might  arise ;  either  the  fiat  might  never  s 

rive,  or  its  arrival  in  the  country  might  be  delayed  loi 

beyond  the  time  when  it  was  properly  due. 

Cur.  adv.  vulL 

Pollock,  C.  B.,  after  stating  the  facts  of  the  csa 
now  said — The  question  turns  upon  the  period  which  is  t 
be  fixed  upon  as  the  date  and  issuing  of  the  fiat.  Now,  i 
appears  that  the  fiat  was  posted  in  London  at  four  o'dod 
on  the  7th  of  June,  pursuant  to  the  Lord  Chancellor' 
order,  made  under  the  5  &  6  Vict.  c.  122,  but  that  i 
did  not  arrive  in  the  country  till  the  next  day.  Now,  i 
the  issuing  of  the  fiat  was  complete  at  four  o^dock  on  th 
7th,  then  all  that  was  sold  after  that  hour  would  bel<m| 
to  the  assignees,  and  they  would  therefore  be  entitled  totb 
proceeds;  while  all  that  was  sold  before  tliat  time  istob 
considered  as  already  appropriated  to  the  payment  of  tb 
execution  creditor.  We  are  of  opinion  that  the  putting  o 
the  fiat  into  the  post  is  the  issuing  of  the  fiat — that  it  is  th 
beginning  to  issue  it,  and  therefore  that  it  is  ¥rithin  th< 
words  of  the  Act  of  Parliament.  We  are  therefore  of  opb 
ion,  that,  according  to  the  alternative  put  to  us  by  th 
learned  arbitrator,  the  verdict  must  stand  for  the  sum  o 
55L  ISs,  4rf.,  the  issuing  of  the  fiat  being  clearly  the  puttinf 
it  into  the  post,  and  not  its  arrival  in  the  country. 

Judgment  for  the  plaintiff. 
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1850. 

tERGATE,  Nottingham,  and  Boston,  and  East-      jtme  i . 

JNCTION   E^ULWAY   CoMPANV   V,    COULTHARD. 

for   calls. — ^The  declaration   (which  was  in  the  A  call  made 
liorised  by  the  Companies  Clauses  Consolidation  g^imentR, 
ict,  c.  16,  8.  26)  stated,  that  the  defendant  was  the  g  y^^t^^^ie 
twenty  shares  in  the  said  Company;  and  alleged  is  good;  but  an 
3  indebted  in  respect  of  four  different  calls,  the  will  not  lie  for 
em  bemg  a  call  of  \l  \5s.  per  share,  made  on  the  In^^telimTnt! 
iiary,  1849.    The  defendant  pleaded,  first,  that  he  before  Uie  time 
he  holder  of  the  said  shares,  or  of  any  or  either  of  mentofall  the 
)do  et  formd ;  and  secondly,  that  he  was  not  in-  h^g  arrived. 
lodo  et  fbrmd;  and  upon  these  traverses  issues 
led. 

t  trial,  before  Pollochy  C.  B.,  at  the  Middlesex  Sit- 
if  last  Hilary  Term,  it  appeared  that  the  action 
ight  to  recover  the  amount  of  four  calls  made  by 
)any.  To  the  first  three  calls  the  defendant  had 
16.  The  fourth  call  of  li  15*.  per  share  was  made 
1th  of  January,  1849 ;  and  the  plaintiffs  sought 
r,  in  this  action,  the  sum  of  15/.,  being  an  instal- 
ls*, per  share,  alleged  to  be  payable  on  the  28th 
,  1849.  Upon  the  making  of  the  call,  the  defen- 
ived  the  following  notice : — 

gate,  Nottingham,  and  Boston,  and  Eastern  Junc- 
tion Railway. 
"  Fourth  Call. 

253.  "  Nottingham,  11th  January. 

>eph  Coidthard,  Esq.,  &c. 

-I  beg  to  inform  you  that  the  ilirectoi-s  of  the 
imed  Company  have  this  day  made  a  call  of 
per  gharc,  payable  by  two  instalment^*,  that  is  to 

V.  H  Fl  KXCH. 
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.  ^^^'  ^      say,  15*.  per  share  on  the  28th  of  February  next,  and  It 
Ambbbgate,    per  share  on  the  7th  of  May  next. 

AND  BosToir/        "  You  are  therefore  requested  to  pay  the  amount  oi 
J^^rolfRAUr  *^^  shares  held  by  you,  at  any  of  the  undeivmentione^ 
WAT  Co.       banks,  on  or  before  the  above-named  davs,  at  the  Banoi 
CouLTHARD.     time  producing  this  call-letter. 

^'  Interest  at  5i  per  cent,  per  annum  will  be  charged  bj 
the  bankers,  if  the  money  is  not  paid  when  due.  No  trans- 
fer of  shares  can  be  allowed  until  all  calls  made  thereon 
are  paid.  **  I  am,  Sir,  your  obedient  servant, 

"John  Gough,  Secretary. 
«  Call  on  20  shares  35i 

"  Note — The  banker,  upon  receiving  payment  of  the  first 
instalment  of  the  call,  is  to  cut  off  and  transmit  to  the 
Company's  office  this  part  of  the  document.*' 

Then  followed  a  copy  of  the  preceding  notice.  The  no- 
tice had  the  following  indorsement: — 

"  Bankers: "  \here  followed  the  bankers^  names ^ 

**  N.B. — Interest  after  the  rate  of  5i  per  cent,  per  annum 
will  be  allowed  on  sums  paid  in  anticipation  of  this  and 
future  calls ;  and  proprietors  desirous  of  making  such  pay- 
ments are  requested  to  apply  to  the  secretary.  Extract 
from  sect.  11  of  the  Act  for  making  the  above  railway:— 
'  Provided  always,  that  no  interest  shall  accrue  to  the  pro- 
prietor for  any  share  upon  which  any  call  shall  be  in  arrear, 
in  respect  of  such  share,  or  of  any  other  share  held  by  the 
same  proprietor,  while  such  call  shall  remain  impaid.'" 

This  action  was  commenced  on  the  28th  of  April,  1849. 
Upon  this  state  of  facts  it  was  contended^  on  the  part  rf 
the  defendant,  that  the  plaintiffs  were  not  entitled  to  re- 
cover the  amount  of  the  instalment  upon  the  fourth  caBj 
first,  upon  the  ground  that  the  Company  were  not  enti- 
tled to  make  a  call  payable  by  instalments,  and  therefbre 
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ih  call  was  altogether  bad;  and  secondly,  that,  at         1850. 
its,  an  action  of  debt  could  not  lie,  as  both  in-    Axbeboats, 
ts  were  not  due  at  the  time  of  the  commencement    NorrraraHAM, 

AVD  1X)8T0II» 

ction.     The  plaintiffs  had  a  verdict  for  the  whole    ahd  Eastsrn 

,  .  1        1   n     1  JuHCTioN  Rail- 

Claim,  leave  bemg  reserved  to  the  defendant  to      wat  Co. 
reduce  the  verdict  by  the  sum  of  15/.  Coultoard. 

e  nisi  having  been  obtained  for  that  purpose, 

'hurst  and  Macatday  shewed  cause. — The  plaintiffs 

contend  that  the  fourth  call  was  properly  made, 

t  an  action  of  debt  will  lie  for  the  amount  of  that 

of  the  call  which  was  due  at  the  time  when  the 

ras  commenced.     It  is,  in  truth,  a  call  for  1/.  155., 

at  two  different  times.      The   directors   of  the 

ly  were  duly  empowered  to  make  a  call  so  payable. 

estion   turns  upon  the  true  construction   of  the 

d  several  succeeding  sections   of  the   Companies 

Consolidation  Act,  8  &  9  Vict.  c.  16(a),   which 

idled  in  the  special  Act  of  the  Company.     There 

s  following  sections  of  the  Sect.  22  enacts,  that  ^'  It  shall 

!t  c  16,  were  referred  to  be  lawful  for  the  Company,  from 

irse  of  the  argument:  —  time  to  time,  to  make  such  calls 

tl  enacts,  that  '^  The  se-  of  money  upon  the    respective 

uhb  who  have  subscribed  shareholders,   in  respect    of  the 

sj  towards  the  undertak-  amount    of  capital   respectively 

eir  l^al  representatives,  subscribed  or  owing  by  them,  as 

ely  shaU  pay  the  sums  re-  they  shall  think  fit,  provided,  that 

f  so  subscribed,  or  such  twenty-one  days*  notice,  at  the 

thereof   as  shall  from  least,  be  given  of  each  caU,  and 

ime  be  called  for  by  the  that  no  call  exceed  the  prescribed 

',    at    such   times    and  amount,  if  any,  and  that  successive 

.  shall  be  appointed  by  calls  be  not  made  at  less  than  the 

pany;  and  with  respect  prescribed   interval,  if  any,  and 

orisions  herein  or  in  the  that  the  aggregate  amount  of  calls 

uct  contained  for  enforc-  made  in  any  one  year  do  not  ex- 

•yment  of  calls,  the  word  ceed  the  prescribed  amount,  if 

lUer  *  shall  extend  to  and  any ;  and  every  shareholder  shall 

the  legal  personal  repre-  be  liable  to  pay  the  amount  of  the 

M  of  sach  shareholder.**  calls  so  made  in  rcvspect  of  the 

n  H  2 
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Ambkbgatb, 
Nottingham, 
AHD  Boston, 
AND  Eastern 
Junction  Rail- 
way Co. 

V. 
CoULTUARD. 


ie  no  pro>n8ion  in  the  general  Act,  by  which  the 
tors  are  required  to  fix  a  particular  phice   or  on 


shares  so  held  by  him,  to  the  per- 
sons and  at  tlie  times  and  places 
from  time  to  time  appointed  by 
the  Company.** 

Sect.  23  enacts,  that  "  If,  be- 
fore or  on  the  day  appointed  for 
payment,  any  shareholder  do  not 
pay  the  amount  of  any  call  to 
which  he  is  liable,  then  such 
shareholder  shall  be  liable  to  pay 
interest  for  the  same  at  the  rate 
allowed  by  law  from  the  day  ap- 
pointed for  payment  thereof  to 
the  time  of  the  actual  payment." 
Sect.  25  enacts,  that  ''  If,  at 
the  time  appointed  by  the  Com- 
pany for  the  payment  of  any  call, 
any  shareholder  fail  to  pay  the 
amount  of  such  call,  it  shall  be 
lawful  for  the  Company  to  sue 
such  shareholder  for  the  amount 
thereof,  in  any  Court  of  law  or 
equity  having  competent  jurisdic- 
tion, and  to  recover  the  same, 
with  lawful  interest,  from  the 
day  on  which  such  call  was  pay- 
able." 

Sect.  26  enacts,  that,  "  In  any 
action  or  suit  to  be  brought  by 
the  Company  against  any  share- 
holder to  recover  any  money  due 
for  any  call,  it  shall  not  be  neces- 
sary to  set  forth  the  special  mat- 
ter, but  it  shall  be  sufficient  for 
the  Company  to  declare  that  the 
defendant  is  the  holder  of  one 
share  or  more  in  the  Company, 
(stating  the  number  of  shares), 
and  is  indebted  to  the  Company 
in  the  sura  of  money  to  which 
the  calls  in  arrear  shall  amount, 
in  respect  of  one  call  or  more 


upon  one  share  or  more 
the  number  and  amount 
of  such  calls),  whereby  f 
hath  accrued  to  the  Con 
virtue  of  this  and  the 
Act." 

Sect.  27  enacts,  that 

trial  or  hearing  of  such  i 

suit,  it  shall  be  sufficient 

that  the  defendant^  at  th* 

making  such  call,  was  tl 

of  one  share  or  more  in 

dertaking,  and  that  such 

in  fact  made,   and  sue) 

thereof  given,  as  is  din 

this  or  the  special  Act 

shall  not  be  necessary 

the  appointment  of  the 

who  made  such    call, 

other  matter  whatsoevi 

thereupon,  the  Company 

entitled  to  recover  what 

due  upon  such  call,  wit] 

thereon,  unless  it  shall 

either  that  any  such  cal 

the  prescribed  amount, 

due  notice  of  such  call 

given,  or  that  the  preac 

terval    between    two  s 

calls  had  not  elapsed,  or 

amounting  to  more  than 

prescribed  for  the  tota 

of  calls  in  one  year  had  b 

within  that  period." 

Sect.  29  enacts,  that 
shareholder  fail  to  pay 
payable  by  him,  toget 
the  interest,  if  any,  t 
have  accrued  thereon,  t 
tors,  at  any  time  after  tl 
tion  of  two  months  firon 
appointed  for  pajnoaent 


TRINITY   TERM,   13  VICT.  463 

for  the  payment  of  the   calls.     K  the   call  be   properly         1850. 
made  m  the  first  instance,  that  is  to  say,  if  there  be  an    ambkeoatb 
interval  of  three  months  between  each  calL  and  a  notice    Nottikgham, 

AND  Boston, 

of  twenty-one  days  be  ^ven,  the  statute  does  not  preclude  and  Eastbkn 
the  directors  firom  prescribing  the  time  of  the  payment  of  the  ^^y  Co. 
nil  at  their  discretion.  It  is  settled,  that  the  resolution  of  ^  ^' 
the  directors,  that  a  call  shall  be  made,  is  itself  the  making 
of  the  call  under  the  provisions  of  this  statute  :  Ex  parte 
Twke{a)f  in  which  case  Pattesony  J.,  said,  in  a  considered 
judgment  of  the  Court,  "On  considering  the  statute  and  the 
cues  bearing  on  the  subject,  it  appears,  that  a  call  may 
mean  either  the  resolution  formally  come  to  by  those  who 
hive  the  power  to  determine  that  those  who  are  bound  to 
coDtribute,  L  e.  the  shareholders,  shall  pay  a  certain  instal- 
ment; or  it  may  be,  that  resolution  together  with  notice  to 
the  persons  called  on  of  such  resolution  having  been  come 
to;  or  the  combination  of  facts  making  the  parties  called  on 
KaUe  to  an  action  for  non-payment  of  the  money  called  for. 
The  last  meaning  not  being  applicable,  the  question  lies 
between  the  other  constructions;  and  we  have  come  to  the 
CQOclusion  that  the  first  is  correct,  and  that  a  call  is  made 
widim  the  meaning  of  this  section  when  the  resolution 
ibo?e  described  has  been  come  to.*'  So  in  the  case  of  The 
Great  North  of  England  Railway  Company  v.  Biddulph  (^), 
this  Court  held,  that,  according  to  the  true  construction  of 
the  121  St  section  of  the  6  &  7  Will.  4,  c.  cv,  the  mak- 
ing of  the  call  was  the  resolution  of  the  directors.  The 
words  of  that  Act  are  very  similar  to  those  of  the  present; 
lad  that  decision  may,  therefore,  be  considered  as  an  ex- 

ofl,  maj  declare  the  share,  in  re-  shareholder  shall  be  entitled  to 

•pert  of  which  such  call  was  pay-  vote   at  any  meeting,   unless  he 

dile,  forfeited^  and  that  whether  shall  have  paid  all  the  calls,  when 

theCompttoj  have  sued  for  the  due,    upon    the  shares  held  by 

vuont  of  Bucb  call  or  not.'*  him." 

Sect  75,  after  certain  provi-  (a)  18  L.  J.,  Q.  B.,  343. 

«wttwiih  respect  to  the  votes  of  [b)  7  M.  &  W.  243. 

"^ttrcHuHer.'*,  provides,  that  "  no 
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1630.  press  authority  upon  this  point.  The  same  question  inciden- 
Ambibsati,  ti>ily  arose  in  the  following  cages:  Shaio  v.  .RoK%(a); 
^Tb^s'  ^^M^^'^y  Asktim-under-Lyne,  and  Manchester  RaOway  Com- 
Woodcock  (b);  Birmingham  and  AyU^ury  Bair 
Company  t.  Thompson (c);  Newry  and  EnnulaBat 
Railway  Company  y.  Edmunds{d).  Inasmacb,  therefore,!! 
the  resolution  of  the  directora,  and  the  notice  that  the  oD 
ie  to  be  paid,  are  distinct  matters,  the  inference  is,  that  the 
making  of  the  call  precedes  the  giving  of  the  notice;  tod 
when  the  call  is  once  made,  the  directors  may  vary  the  tme 
of  pajTnent  or  the  place  where  the  call  ie  to  be  pud.  ^f- 
pose  a  bank,  into  which  the  calls  had  been  ordered  to  be 
paid  by  the  notice  of  the  directors,  were  to  stop  beforede 
day  for  payment  of  the  call  had  arrived,  it  could  not  be 
contended  that  the  directors  would  not  have  the  powa  to 
order  the  call  to  be  p^d  into  another  bank.  Upon  the  Mue 
ground  there  is  no  sound  reason,  if  the  Company  be  not  a 
need  of  the  whole  of  the  call,  why  the  directors  shoukl  not 
he  entitled  to  say  that  payment  of  the  whole  of  the  oB 
will  not  be  required  at  the  same  time,  [PoOock,  C.B.— A»- 
Burning  that  to  be  so,  the  Company  are  not  entitled  tobdnc 
their  action  for  a  portion  of  a  call.]  That  is  an  ol^ectiant* 
the  maintenance  of  the  action,  and  not  to  the  validity  of  dv^ 
call.     The  postponement  of  the  day  of  payment 
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three  calendar  months  at  least  shall  always  elapse  be-        1850. 
tween  the  day  i^pointed  for  payment  of  one  call,  and  the    ambkbgatb, 
day  appomted  for  payment  of  the  next  succeeding  call;  and    ^^r^^^^' 
twenty-one  days'  notice  at  the  least  shall  be  given  of  every    ahd  Eastkbii 
floch  call  by  advertisement  inserted  in  certain  newspapers,       wat  Ck>. 
and  all  monies  so  called  for  shall  be  paid  to  such  persons     00^],,^^^^, 
and  in  such  manner  as  in  such  notice  shall  be  appointed, 
and  the  respective  owners  of  shares  shall  pay  their  rate- 
able proportion  of  the  monies  to  be  called  for  as  aforesaid 
to  such  personsi  and  at  such  times  and  places,  as  shall  be 
appomted   as   aforesaid.      It   was    held,    in  London  and 
Bri^Uan  Railway  Company  v.  Fairclough  (a),  that  it  was  not 
neeeBsary  that  the  resolution  of  the  directors  for  making  a 
call  should  embody  in  it  the  time  and  place  of  payment,  but 
that  it  was  sufficient  that  these  particulars  were  notified  to 
die  shareholders  in  the  advertisement  published  according  to 
the  directions  of  the  preceding  section,  inasmuch  as  all  that 
ms  hdd  down  in  that  clause  as  matter  of  condition  to  the 
legality  of  any  call,   was  the  amount  of  each  separate 
call  and  the  aggr^ate  amount  of  such  calls  in  any  one 
year,  and  the  interval  to  be  observed  between  successive 
calls.    In  Lawrence  v.  Wynn  (b)j  where  the  question  turned 
upon  an  Act  of  Parliament,  containing  language  very  simi- 
lar to  that  of  the  present  Act,  certain  debts  had  been  incur- 
led  by  the  Company,  and  the  Act  empowered  them  to  di- 
net  that  all  their  debts  should  be  apportioned  among  the 
ihareholders,  and  paid  by  them;  and  it  was  held,  that  the 
Company  might  order  payment  of  such  apportionate  parts 
rfthe  debt  by  instalments.     It  is  therefore  submitted  that 
the  fiyarth  call  is  good* 

In  the  second  place,  assuming  that  the  call  is  properly 
Bade  payable  by  instalments,  the  next  question  is,  whether 
enaction  of  debt  will  lie  for  one  of  the  instalments  before 
the  time  fixed  for  the  payment  of  all  the  instalments  has 

(fl)  2  M.  &  Gr.  674.  (h)  5  M.  &  W.  355. 


J  UBcnOH  RUL- 
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1850,  arrived.     The  defendant's  objection  to  the  maaitenmice  oT 

Ambbboate,  t''^  action  Ja  founded  upon  the  ca«c  of  Rudder  v.  Price{a). 

Sorrnauxit,  xhat  is  an  authority  to  the  efi'ect,  that*  where  there  ia  t 
AMD  BoeroH,  •'  ... 

o  Eabthhh  contract  tor  the  payment  of  a  certain  sum  by  instahnenU, 

the  party  who  seeks  to  recover  the  amount  of  one  inat«l- 
ment  cannot  sue  in  debt  until  all  the  instalments  are  due. 
It  ie  difficult  to  discover  any  reasonable  or  intelligible  ground 
for  that  decision,  and,  indeed,  the  Court  said  they  wen 
bound  by  tlie  precedents.  But  here  the  pltuntifis  sue  by 
viitue  of  ccrtmn  powers  given  to  them  by  statute.  Neither 
the  2uth  nor  the  follo^^ing  section,  in  s{)eaking  of  the  meani 
to  be  atlopted  by  the  Company  in  recovering  the  amonnt 
of  calls  due  to  them  by  the  shareholders,  contains  any  pro- 
vision^  as  to  the  form  of  action.  The  statute  does  not  nj 
that  the  action  shall  absolutely  be  an  action  of  Hi 
l_Rolfe,  B.  —The  26th  section  does  not  speak  of  one  mD 
or  less  tlian  a  call,  but  "  of  one  call  or  more."  The  ol^ 
eer\'ation  may  not  be  entitled  to  much  weight,  hut  ttw<Hild 
seem  to  lead  to  the  inference,  that  the  Company  are  DOt 
entitled  to  split  a  call  into  many  parts,  and  to  bring  a  ee^ 
rate  action  against  the  sliareholder,  under  the  statute,  for  the 
recovery  of  each  part.]  The  postponement  of  the  paymeit 
would  be  to  the  benefit  of  the  shareholder.  [AoZ/e,  B. — 
But  it  would  give  the  Company  the  power  of  brining  K* 
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may  make  the  call  payable  by  instalments:  that  may  or        1850. 
may  not  be,  according  to  the  circmnstances  of  the  case,     Ambergate 
io  ease  of  the  shareholder,  but  the  Company  surely  cannot    Nottwgham, 
806  for  a  portion  of  the  call.]     The  right  to  make  the  call    ahd  Eastebn 
payable  by  instalments  would  be  rendered  altogether  nuga-       ^at  Co. 
toiy,  if  the  power  to  recover  the  instalments  by  action  were     co^jhard 
taken  away.     Suppose  part  of  the  call  were  paid,  an  action 
would  lie  for  the  residue.     [Pollocky  C.  B. — There  would 
be  no  difficulty  in  the  case  suggested,  for  the  action  might 
be  brought  in  the  usual  form,  credit  being  given  for  the 
amount  so  paid.]     The  declaration  might  state  that  a  cer- 
tain 8um,  naming.it,  is  due  ^^in  respect  of  one  call,"  and 
it  is  submitted  that  such  an  allegation  would  be  unobjec- 
tio&able. 

Udallj  in  support  of  the  rule.— Either  the  call  in  question 
is  bad,  and  cannot  be  recovered  at  all,  or  the  present  action 
of  dAt  will  not  lie,  having  been  brought  before  all  the  in- 
stalments become  due  and  payable.  It  was  clearly  intend- 
ed by  the  l^slature  that  these  Companies  should  not  have 
the  power  of  bringing  more  than  four  actions  per  annmn  m 
respect  of  caUs  made  by  them.  If  the  plaintiffs'  argument 
is  to  prev^,  they  might  harass  the  shareholders  by  a  mul- 
tiplicity of  actions.  The  statute  restricts  the  Company  to 
the  number  of  four  calls  in  the  year.  They  seek  to  evade 
that  ])ro\'ision  by  calling  the  payment  an  instahnent.  By 
the  23rd  section,  interest  becomes  payable  from  the  day  ap- 
pointed for  the  payment  of  the  call.  By  the  29th  section, 
in  case  of  non-payment  of  a  call  with  interest  at  the  expira- 
tion of  two  months  from  the  day  appointed  for  payment  of 
such  call,  the  sliare  becomes  liable  to  be  forfeited.  The 
question  then  arises,  at  what  time  does  the  forfeiture  take 
place!  It  is  difficult  to  say  whether  it  is  to  date  from 
the  period  of  the  firyt  or  second  instalment  becoming  due. 
%  the  75th  section,  a  ^harelioMcr  cannot  vote  until  he 
^hali  have  paid  all  the  call?  upon  his  shares.     [^Pollocky  CB. 


i 


nottibqbih, 
JdbotiohBiil- 
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1850.  — The  Company  could  not  demand  the  whole  of  the  snm 
of  U.  1 5s. ;  and  it  is  ilifBcult  to  see  how  they  could  declare 
the  share  to  be  furteited  tor  non-payment  of  the  amouoL 
Bolfe,  B. — This  is  making  two  calls  by  means  of  one  re»- 
lution.]  A  Bharcholder  would  be  unable  to  sell  hia  bIor, 
Q^p^^^gj^    although  he  might  have  paid  the  greater  part  of  the  caD. 

Pollock,  C.  B. — I  think  that,  in  substance,  it  is  maliiig 
two  calls  by  means  of  one  resolution.  The  rule,  therefofe, 
must  be  made  absolute  to  reduce  the  verdict  by  the  sum  ofii 

Rule  absolute  (a). 

(a)  It  has  since  been  beld,  in  Wegfem   RaUwag   Co.  t.  WUi- 

the  fuUuwIng  cases,  that   a  call  cAofl,  Each.  Hil.  Vac.  1S51;  tad 

may  be  made  payable  by  inatal-  Ambergale,  ^.,  Railaag  0>.  r. 

mcuts :    ArchitecU,    Civil  Engi-  Norcliffe,  Exch.  Ch.,  EasUrTK. 

iueri,^'c.,IaauranceCo.y.WiUon,  1851. 
Q.  B.,  Mii-ii.  Term,  1850;  North 


Jme  1.  MuBRAY  v.  Gregobv,  Administratrix.,  Sx. 

In  an  action     JVSSUMPSIT  against  the  defendant  ae  administn 
hbo^'^  to"       ^<""  ^^ag*^s  due  by  the  defendant's  intestate  to  the  pl«nti& 
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jmy  found  a  verdict  for  the  defendant  on  the  issue  raised        1850. 
by  the  plea  of  non  assumpsit,  and  for  the  plaintiff  on  the       Mubrat 
other  issues.  ^  ^' 

T.Jones  now  moved  for  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  this  evidence  had  been  improperly  received. 
The  award  was  not  pleaded,  and  therefore  this  evidence  was 
not  admissible.  The  plaintiff  is  not  bound  by  the  statements 
of  the  arbitrator,  for  an  arbitrator  to  whom  matters  are  re- 
ferred by  the  parties  is  not  thereby  constituted  an  agent 
for  the  purpose  of  making  admissions  against  them.  An 
awird  is  not  evidence  of  an  account  stated:  Bates  v.  TotDw 
kji  (a).  [Parkej  B. — It  is  a  mistake  to  contend  that  this 
eTidence  was  received  as  an  admission  by  the  plaintiff  of  a 
statement  made  by  the  arbitrator.  Had  the  award  itself 
been  produced,  it  would  have  been  admissible  against  the 
phdntiff  on  the  same  ground  as  a  judgment  establishing 
that  the  plaintiff  had  no  cause  of  action  in  regard  to  the 
subject-matter  of  the  suit.  Here  the  award  was  not  in 
evidence;  but  the  case  of  Slatterie  v.  Pooley  (b)  shews,  that 
the  statements  made  by  the  plaintiff  were  evidence  against 
him  of  his  having  submitted  the  matter  to  arbitration, 
ud  of  there  having  been  an  award  against  him.  The 
inference  is,  that  in  respect  of  this  matter  he  never  had 
tty  cause  of  action.  What  the  evidence  was  worth  was 
Mother  matter;  for  it  was  uncertain  whether  the  award 
was  decided  against  the  plaintiff  on  the  ground  of  there 
having  been  no  debt  due  to  him  originally,  or  of  its  having 
keen  paid,  or  settled  by  means  of  a  set-off.] 

Per  Cubia3I  (c). — There  will  be  no  rule. 

Rule  refused. 

(tt)  3  Exch.  152.  (ft)  6  M.  &  W.  664. 

(c)  PoUock,  C.  B.,  Parke,  B.,  Bolfe,  B. 
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June  10. 

A  defendant 
obtained  a 
judge's  order 
in  tibe  follow- 
ing terms: — 
"  It  is  ordered 
that  the  plain- 
tiff do /or^A- 
wUh  give  se- 
curity for  costs 
to  the  satisfac- 
tion of  the 
Master,  no 
stay  of  pro- 
cecMdingB  in  the 
meantime,  the 
attorney  for 
the  plaintiff 
hereoy  under- 
taking to  find 
such  security :" 
—//rfrf,  that 
the  proper 
constrction  of 
the  order  was, 
that  the  attor- 
ney should 
g^YC  the  secu- 
rity in  case 
further  pro- 
ceedings were 
taken,  and, 
therefore,  that 
he  was  not 
liable  to  an  at* 
tachment  for 
not  giving  the 
security,  no 
further  pro- 
ceedings hav- 
ing been 
taken. 


Hill  t;.  Fletcher. 

X  HE  defendant  iu  this  case  had  obtained  a  judge^s  a 
in  the  following  terms : — *'  It  is  ordered,  that  the  plai 
do  fartlimth  give  security  for  costs,  to  the  satis&ctio: 
the  Master,  no  stay  of  proceedings  in  the  mean  time^ 
attorney  for  the  plaintiif  hereby  midertaking  to  find  i 
security."  No  further  steps  were  taken^  and  no  seci 
was  given. 

Maynard  had  obtained  a  rule,  calling  upon  the  plaint 
attorney  to  shew  cause  why  an  attachment  should  not  i 
against  hun  for  not  having  given  such  security. 

Lush  now  shewed  cause. — ^The  attorney  has  not 
guilty  of  any  contempt  of  Coiu^.  The  order  specific 
time,  and  the  Court  wilLnot  take  upon  itself  to  fix  any 
for  the  giving  of  the  security.  The  meaning  of  the  c 
is,  that,  should  fiuther  proceedings  be  taken,  the  atto 
is  then  to  find  security  for  costs.  In  Kelly  v.  Brown 
the  Coiut  refused  to  superadd  to  a  rule  for  security  for  c 
the  term,  that  the  plaintiff  should  be  at  liberty  to  sign  j 
mcnt  as  in  case  of  a  nonsuit,  if  the  security  shoidd  n( 
given  within  foiu^een  days. 

Maynardy  in  support  of  the  rule. — The  alternative  L 
pressly  excluded  by  the  form  of  the  rule.  The  ordei 
pressly  states,  that  the  plaintiff  do  ybrrttriif A  give  secu 
No  effect  whatever  is  given  to  that  term,  by  the  stra 
interpretation  sought  to  be  fixed  upon  the  language  oi 
order.  The  plaintiff's  attorney  was  to  give  the  secu 
wlicthcr  fiirther  proceedings  were  taken  or  not.  The  o 
was  obtiuned  in  the  present  form,  for  the  purpose  of  av 


[a)  o  Dowl.  264. 
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ing  the  inconvenience  which  arose  in  the  case  of  Kelly  v.         1850. 
Brown.    There  is  to  be  *^  no  stay  of  proceedings  in  the 

meantime." 

Pollock,  C.  B. — I  think  tliis  rule  ought  to  be  discharged. 
Although  I  am  willing  to  pay  the  utmost  deference  to  what 
Mr.  Maynard  has  urged  upon  this  matter,  yet  I  still  think 
that  the  reasonable  construction  of  this  order  is,  that  where- 
as the  proceedings  might  have  been  stayed  in  the  ordinary 
way,  the  defendant  is  not  to  be  put  to  the  trouble  of  setting 
them  aside ;  and,  therefore,  the  attorney  agrees  to  make 
himself  liable  for  any  costs  incurred  in  case  any  fiirther  steps 
are  taken.  In  other  words,  he  says,  "  If  I  go  on,  I  imder- 
take  to  give  security."  It  might  have  been  more  clearly 
expressed,  but  I  think  that  such  is  the  proper  construction 
of  it 

Aldebson,  B. — ^The  whole  difficulty  in  putting  a  mean- 
ing upon  the  order  arises  from  the  insertion  of  the  word 
"forthwith;"  but  I  think  the  sensible  interpretation  of  the 
order  is,  that  tbe  attorney  is  to  give  the  security  in  case 
forther  proceedings  are  taken. 

RoLFE,  B. — ^I  have  entertained  some  doubt  upon  the 
matter.  The  question  is,  whether  the  undertaking  of  the 
tttomey  is  the  price  of  proceeding,  or  of  the  liberty  to  pro- 
ceed. If  it  be  the  price  of  proceeding,  then  the  view  adopt- 
ed by  my  learned  brethren  is  correct;  if  it  be  of  the  liberty 
to  proceed,  then  Mr.  Maynardts  argument  is  correct.  Upon 
the  whole,  I  am  inclined  to  think  that  the  view  taken  by 

wyliord  Chief  Baron  and  my  brother  Alderson  is  the  right 
(me. 

Platt,  B.,  concurred. 

Rule  discharged. 
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Toututionof 
debt  for  calU 
b;  a  Railway 
Contpan;,  the 
def«a<lui( 


the  Coart  of 


Pka^tobe 
ned  in  that 
Court :  to  this 
the  ptaintifld 
replied,  that 
the  defendant 

nej  of  thiB 
Court;  and 
the  plea,  afler 
tliB  pajtT  of 
Judgment  by 
iiupeetion  of 
the  record, 
concluded  b; 

centinnaacebf 

and  a  da;  for 
Judgment  was 

given  to  the 


TuE  South  Staffordshire  Kailwat  CoMPAsrr. 
Smith. 

JJEBT  for  calls  on  uliarca  in  the    South    Staffordshire 
Railway   ComiMJny.      Pica — The   defendant    in  his  own 
person  says,  tliat,  before   and   at   the  time  of  the  com- 
mencement of  tliis  suit,  the  defendant  was,  and  thence 
hitherto  hath  been,  and  still  is,  one  of  the  attomies  of  the 
Court  of  our  Lady  the  Queen  of  the  Bench  at  Westmin- 
Bter,  and  during  all  the  tune  aforesaid  hath  proseeuted  md 
defended  and  still  doth  prosecute  and  defend  divers  siuU 
and  actions  In  the  last-incatioued  Court,  for  divers  and  veij 
many  persons,  &e-     That  he  and  all  other  the  attomiea  of 
the  Court,  prosecuting  and  defending  suits  and  aetionsfbt 
their  clients  in  that  Court,  by  an  ancient  and  honouTHUe 
custom  of  such  Court  from  time  inunemorial  used  and  en- 
joyed, ought  to  be  free  and  exempt  not  to  be  sued  in  any 
other  Court: — concluding  with  a  verification  and  prayer  dF 
judgment  if  the  Court  would  or  ought  to  take  cognizanccy 
&c.     Kcplieation,  that,  notwithstanding  anything  by  tlis 
defendant  in  the  said  plea  above  alleged,  this  Court  oo^ifc 
to  take  and  will  take  eogiiizuuoe,  &c.,  because  the  plun— 
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the  10th  (^  June  in  this  said  term,  to  hear  the  judgment  of 
the  Court  here :  Thereupon,  &c 

Bunuej  on  the  part  of  the  plaintiffs,  now  moved  for  judg- 
ment on  the  production  of  the  record  and  roll  mentioned  in 
the  replication,  with  the  defendant's  signature  thereon. 

Pyatt  shewed  cause,  and  contended  that  there  was  no 
issue  joined,  and  no  rule  to  rejoin. 

Bumu, — Jackion  v.  Wicke8{a)  is  an  authority  expressly 
m  the  plaintiffs'  favour.  That  was  an  action  of  debt 
OQ  a  bail  recognizance,  to  which  the  defendant  pleaded,  that 
onee  the  judgment  against  the  principal,  no  ca.  sa.  had  been 
loed  out  against  him  and  duly  executed,  as,  according  to 
liw  and  inmiemorial  custom  of  the  Court,  before  the  com- 
mencement of  the  suit,  there  ought  to  have  been.  The 
pbmtiff  replied,  that  since  the  judgment  he  had  sued  out 
tea.  sa.,  which  he  set  out,  as  by  the  said  writ  and  return, 
inly  returned  and  filed,  would  appear,  concluding  with  an 
iverment  of  readiness  to  verify  by  the  record,  and  praying 
that  the  record  of  the  writ  and  return  thereto  might  be 
Been  by  the  Court.  The  defendant  demurred,  on  the  ground 
that  there  was  no  issue  joined  between  the  parties,  whether 
«not  there  was  such  a  record  in  Court;  that,  by  setting  out 
the  record  of  the  writ  the  plaintiffs  had  introduced  new 
matter,  to  which  there  must  be  a  rejoinder  by  the  defendant 
bclbre  the  issue  could  be  perfect.  The  Coiut  overruled  the 
iomiiTer.    Other  cases  might  be  cited  to  the  same  effect. 

figottf  contrk — ^That  case  is  not  an  authority  in  point, 
far  there  was  there  a  complete  issue;  one  side  having 
denied  the  existence  of  a  certain  writ  of  capias,  which 
die  other  affirmed  and  offered  to  verify  by  the  record;  so 
that  the  addition  of  the  similiter  alone  was  necessary,  and 

(a)  7  Taunt.  30. 
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South  Staf- 
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Railway  Co. 
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Smith. 


there  could  be  no  other  rejoinder.  But  when,  as  here,  tl 
defendant  pleads  privilege,  on  the  ground  of  his  being  a 
attorney  of  another  Court,  itis  unnecessary  to  insert  thenegJ 
tive  averment,  that  he  is  not  also  an  attorney  of  the  Cqw 
in  which  he  is  sued :  Gra/iam  v.  Ingleby  (a),  Walford  ^ 
Fleeticood  (b) ;  so  that  if  the  plaintiff  replies  tliat  he  is  ale 
an  attorney  of  that  in  wliich  he  is  sued,  concluding  with 
verification,  both  the  plea  and  replication  are  plea^ngs  h 
confession  and  avoidance,  consequently  there  is  no  affimn 
tive  and  negative,  and  therefore  no  issue.  The  Reg.  Gen. 
HiL  2  WilL  4,  r.  108,  dispenses  with  a  rule  to  rejoin,  and 
all  special  pleadings,  where  the  plaintiff  takes  issue  on  the 
defendant's  pleading,  or  traverses  the  same,  or  demurs,  so 
that  the  defendant  is  not  let  in  to  allege  any  new  matter.  But 
the  defendant  might,  in  the  present  case,  have  pleaded  new 
matter  by  way  of  rejoinder.  The  defendant  is  desirous  of 
having  the  opportimity,  either  by  demurrer  or  by  plea  in 
confession  and  avoidance,  of  raising  the  question,  whether 
the  privilege  of  an  attorney  of  the  Conunon  Pleas  to  be 
sued  in  that  Coiut  is  to  be  taken  away,  because  the  recent 
statutes  allow  him  to  practise  here  also. 

JBumie. — Jackson  v.  Wickes  is  in  point,  and  the  form  of 
pleading  there  adopted  is  in  accordance  with  the  precedent 
m  2  Chitty  PL  1 103,  6th  edit.,  which  is  taken  from  the  dd 
forms.  In  a  case  like  the  present,  where  the  existence  of 
a  record  of  the  Court  in  which  the  proceedings  are^  is  averred, 
no  formal  issue  is  required.  Wialford  v.  Fleettrood  is  an 
authority,  that  a  person  who  is  attorney  of  more  than  one 
of  the  superior  Courts  may  be  sued  in  either  of  them. 

Pollock,  C.  B. — Upon  the  authorities,  I  am  of  opisioD) 
that  our  judgment  ought  to  be  for  the  plaintiffs. 


Alderson,  B. — There  is  a  case  in  Dyer,  228a,  pL  45, 

(a)  2  Exch.  442.  (ft)  14  M.  &  W.  449. 
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where,  the  defendant  having  pleaded  a  plea  of  a  record  of 
the  8ame  Court,  the  plaintiff  replied  nul  tiel  record,  con- 
chiding  with  an  offer  to  verify  as  the  Court  should  direct ; 
ind  a  day  was  thereupon  given  to  the  parties  for  the  pro- 
duction of  the  record,  on  the  ground  that  the  Court  could  in- 
spect its  own  records.  And  in  Jackson  v.  fVickeSy  where,  the 
phuntiff  having  replied  nul  tiel  record,  concluding  with  a 
pnyer  that  the  record  might  be  inspected  by  the  Court, 
the  defendant  demurred,  on  the  ground  that  he  was  pre- 
Fented  from  replying  to  the  plauitiff's  pleading,  the  Court 
held  it  good.  These  cases  seem  to  have  proceeded  on  the 
principle  of  cutting  away  immaterial  matter,  which  is  an 
extremely  good  principle,  and  one  to  which  we  had  better 
idhere. 
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BoLFE,  B.,  and  Platt,  B.,  concurred. 


Judgment  of  respondeat  ouster. 


BuRKiKSHAW  V.  The  Birmingham  and  Oxford  Junc-      June  5. 


De] 


TioN  Railway  Company. 


!BT. — The  declaration  stated,  that,  before  the  com-  The  word(» 
Diencement  of  this  suit,  and  before  the  giving  of  the  notice  Rhaii  havebeen 
ttext  hereinafter  mentioned,  to  wit,  on  &c.,  to  wit,  under  j^^^^Iw  aV"" 
^  by  virtue  of  the  provisions  of  a  certain  Act  of  Parlia-  fected  by  the 
">ent,  (9  &  10  Vict,  Aug.  3)  in  titled  "  An  Act  for  making  the  works/* 

in  the  68th 
leUfln  of  the  Landa  ClaoMfl  Consolidation  Act,  8  Vict  c.  18,  include  such  lands  only  as  are  ac- 
'Nlir  taken  or  aetuatty  aA^cted  by  the  works. 

A^  thA  proprietor  of  certain  houses,  which  were  liable  to  be  taken  for  making  a  Railway, 
*^  tlie  proriaions  of  the  local  Act  of  the  promoters  of  the  undertaking,  received  a  notice 
^idvthe  ISth  lectton  of  the  8  Vict,  c  18,  from  the  promoters,  that  the  property  would  be 
i^quied  by  them  for  the  Railway,  and  the  notice  demanded  the  particulars  of  A.'s  interest 
wii,  and  stated  their  willingness  to  purchase  it.  A.  duly  furnished  these  particulars, 
^  a  torn  of  4600/.  was  set  upon  the  property  by  him,  which  amount  he  claimed  from  the 
PxoAoCen  as  a  oompensation  for  taking  the  property,  and  he  required  payment  thereof,  or 
^awimnt  should  be  issued  bv  the  Company,  to  summon  a  jury  to  assess  Uie  proper 
^ttont,  under  the  provisions  of  tho  Act.  The  Company  took  no  further  stop  in  the  mat- 
^'.—Ifdd^  that,  mkder  these  circumstances,  A.  could  not  maintain  an  action  to  recover  from 
"  ■itht4500/. 

VOL.  V.  I  I  EXCH. 
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1B30.         nRaitwny  from  Birmingham  to  join  tbeLinea  of  the  proposed 
BoBKHSHAw    Oxford  and  Rugby,  and  Oxford,  Worcester,  and  Wolva- 
hampton  Railways,  and  to  be  called  '  The  Birmingham  tai 
Oxford  Junction  Railway;'"  and  of  a  certain  other  Actof 
Parliament,  (9  &  10  Vict.,  Aug.  3)  intitled    "  An  Act  ir 
making  a  Railway  into  Birmingham,  in  extension  of  the 
proposed  Birmingham  and  Oxford  Junction  Riulway,"  the 
defendants  were  incorporated,  and  were  thereby  aDthoriied 
and  empowered  to  make  and  maintain  a  Railway  theim 
described  and  specified,  and  to  execute  the  woi^  necemiy 
for  the  same,  and  to  take  such  of  the  lands  therein  men- 
tioned as  should  be  necessary  for  the  purposes  of  the  aid 
Acts  and  the  works  thereby  authorised;  and  that,  befiie 
the  commencement  of  this  suit,  and  before  tmd  at  the  tiBfe 
of  the  ^ving  of  the  said  notice,  the  pl^tiff  was  s^aedo^ 
certain  lands,  that  is  to  say,  certain  messuages,  &c,  inBr— 
mingham,  and  described  in  the  books  of  reference  depooteA 
with  the  clerk  of  the  peace  for  the  county  of  Wanriet*- 
being  the  plans  and  books  mentioned  and  referred  tointh^ 
secondly  above-mentioned  Act,  and  the  stud  lands  bai^$ 
lands  wliich  the  said  Company  were  authorised  and  em--* 
powered,  by  virtue  of  the  Acts  of  Parliament,  to  take  fii' 
the  purposes  of  making  and  maintaining  the  s^  Baiht^V 
tlijil    is    to    say,    Tiic  Birmingham  and  Oxford  JunctkiP 
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and  of  all  estates  and  interest  therein,  and  as  to  the  com-         IS50, 
penntion  to  be  made  to  all  parties  for  the  damage  that    bubkikshaw 
might  be  sustained  by  reason  of  the  execution  of  the  works    bi»m^,„am 
of  the  said  Railway.     And  that  the  defendants,  by  their    and  Oxiord 
nid  notice,  demanded  fix)m  the  plaintiff  the  particulars  of    Bailwat  Co. 
his  estate  and  interest  in  the  said  lands,  and  of  the  claims 
nude  by  him  in  respect  thereof;  and  that  the  said  notice 
did  state  the  particulars  of  the  said  lands  so  required;  and 
that  the  defendants  did,  to  wit,  at  the  said  time  of  serving 
the  nid  notice,  take  the  said  lands  of  the  plaintiff,  for  the 
execution  of  the  works  of  the  said  Eailway;  and  the  plain- 
tiff thereby,  then  being  so  seised  as  aforesaid,  became  and 
WM  entitled  to  a  large  sum,  exceeding  SOL,  to  wit,  the  sum 
dtiSOOLy  as  compensation  from  the  defendants  in  respect 
of  the  said  lands  and  of  his  interest  therein';  and  that  the 
pkmtiff  and  the  defendants  did  not,  within  twenty-one 
di^  after  the  service  of  the  said  notice  by  the  said  defend- 
ints,  or  at  any  time,  agree  as  to  the  amount  of  compensa- 
tion to  be  paid  by  the  defendants  for  the  said  interest  of 
die  [daintiff  in  the  said  lands,  or  for  any  damage  that  might 
be  sustained  by  him  by  reason  of  the  execution  of  ttie  works, 
or  SB  to  the  amount  of  any  other  compensation;  and  that 
afterwards,  to  wit,  on  the  17th  of  July,  1849,  to  wit,  after 
the  expiration  of  the  said  space  of  twenty-one  days,  the 
piabtiff  being  so  entitled  to  such  compensation,  and  the 
compensation  to  which  he  was  so  entitled  exceeding  the 
fom  of  SOLf  and  the  defendants  not  having  made,  and  no 
one  having  made  satis£M5tion  of  or  for  the  said  compensa- 
tion, (NT  the  sidd  taking  of  the  said  lands,  and  the  said  com- 
pensation, being  the  compensation  for  the  said  taking,  still 
lenuoniiig  wholly  unpaid,  the  plaintiff,  then  being  seised  as 
afiMeaaid,  claimed  such  compensation  to  an  amount  exceed- 
ing 5(ML,  to  wit,  4500£,  and  the  plaintiff  then  was  desirous 
to  ha?e  the  question  of  the  said  compensation  so  claimed 
hythe  plaintiff  as  aforesaid  settled  by  a  jury,  and  then  gave 
to  die  defimdants  a  notice  in  writing,  (according  to  the  pro- 
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visions  of  the  statute  in  such  case  made  and  provided,  to 
wit,  the  Lands  Clauses  Consolidation  Act,  (1845),  that  he 
was  desirous  to  have  the  question  of  the  compensation  to 
which  he  was  so  entitled  as  aforesaid,  in  respect  of  his  said 
estate  and  interest,  and  in  respect  of  any  damage  that  might 
be  sustained  by  him  by  reason  of  the  execution  of  the  said 
railway  works,  settled  by  a  jury;  and  the  said  last-mentioned 
notice  also  stated  the  nature  of  the  interest  in  the  said  pre- 
mises, in  respect  of  which  the  plaintiff  claimed  such  c(mi- 
pensation  as  aforesaid,  and  the  amount  of  compensation  so 
claimed,  to  wit,  45002.   Averment,  that  although  twenty-one 
days  after  the  giving  of  the  said  last-mentioned  notice  elaps- 
ed long  before  the  commencement  of  this  suit,  yet  the  defend- 
ants did  not,  within  the  said  period  of  twenty-one  days,  nor  at 
any  time  before  the  commencement  of  this  suit,  pay  to  the 
plaintiff  the  amount  of  the  said  compensation  so  claimed  by 
him  as  aforesaid,  nor  enter  into  any  written  agreem^t  finr 
that  purpose,  nor  did  nor  would  the  defendants,  within  the 
said  period  of  twenty-one  days  after  the  receipt  of  the  said 
last-mentioned  notice,  nor  at  any  time  before  the  conunence- 
ment  of  this  suit,  issue  their  warrant  to  the  sheriff  to  sum- 
mon a  jury  for  settling  the  question  of  the  compensation  80 
claimed  by  plaintiff  as  aforesaid,  in  the  manner  provided  bj 
the  said  last-mentioned  statute,  or  in  any  other  manner,  bat 
on  the  contrary  wholly  neglected  and  reftised  so  to  do,  and 
until  and  at  the  commencement  of  this  suit  still  n^lected 
and  reftised  so  to  do,  contrary  to  the  form  and  provisions  of 
the  said  last-mentioned  statute;  whereby  and  by  force  of  the 
said  statute,  the  defendants  became  liable  to  pay  to  the 
plaintiff  the  said  sum  of  45002.  in  the  said  last-mentioned 
notice  specified,  being  the  amount  of  compensation  so  claim- 
ed by  the  plaintiff  as  aforesidd;  and  thereby,  and  by  force  of 
the  said  last-mentioned  statute,  an  action  hath  accrued  to 
the  plaintiff,  to  demand  fit)m  the  defendants  the  said  sum 
of  45002.  above  demanded.     Breach,  non-payment  thereof 
The  defendants  pleaded,  that  they  did  not,  at  the  time  of 
serving  the  said  notice  in  the  said  declaration  first  mention- 
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ed,  or  at  any  other  time,  take  the  said  lands  of  the  said 
plamtiff  in  the  declaration  mentioned^  or  any  part  thereof, 
modo  et  forni&;  concluding  to  the  country:  and  upon  that 
plea  issue  was  joined. 

At  the  trial  of  the  cause,  before  Pollock^  C.  B.,  at  the 
Middlesex  Sittings  after  last  Hilary  Term,  it  appeared  that 
the  action  was  brought  by  the  plaintiff  to  recover  the  sum 
of  4500iL  against  the  Company,  as  the  value  of  three  dwell- 
ing houses  and  premises  situated  in  Birmingham,  of  which 
the  plaintiff  was  the  owner. 

The  defendants,  in  1846,  obtained  an  Act  of  Parliament, 
intituled  ^^  An  Act  for  making  a  Rdlway  fix)m  Birmingham 
to  jdn  the  Lines  of  the  proposed  Oxford  and  Rugby,  and 
(kford,  Worcester,  and  Wolverhampton  Railways,  to  be 
ealled  ^  The  Birmingham  and  Oxford  Junction  Railway,'  '* 
by  iriiich  Act  they  were  united  into  a  Company  for  the 
pupose  of  making  and  maintaining  such  Railway,  with  pro- 
per works  and  conveniences,  and  for  those  purposes  were 
inooiporated  by  the  name  of  '^  The  Birmingham  and  Ox 
lid  Junction  Railway  Company,"  and  by  that  name  were 
decbred  to  be  a  body  corporate  with  perpetual  succession, 
lod  power  to  purchase  and  hold  lands  for  the  purposes  of 
the  undertaking  (a).     Another  Act  passed  on  the  same  day, 
intitnled  ^^  An  Act  for  making  a  Railway  into  Birmingham 
ia  ettension  of  the  proposed  Birmingham  and  Oxford  Junc- 
tion Railway."     The  latter  Act,  which  was  for  the  purpose 
of  making  a  connecting  line  with  the  former  line,  contained 
the  same  powers  of  purchasing  land;  and  by  it  the  two  un- 
dertakings were  amalgamated,  under  the  title  of  ^^  The  Bir- 
niiigliywf  and  Oxford  Junction  Railway  Company."    By 
faeb  of  the  preceding  Acts,  the  Companies  Clauses  Con- 
aoSdation  Act,  8  Vict  c.  16,  the  Lands  Clauses  Consolidar- 
tioii  Act,  8  Vict,  c  18,  and  the  Railways  Clauses  Conso- 
Edition  Act,  8  Vict,  c  20,  were  incorporated. 
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EXCUEQUBR  BBPO&Ta 

On  the  9th  of  January,  1847,  the  plaintiff  received  a 
notice  from  the  defendants  in  the  following  form: — 

^^  Birmingham  and  Oxford  Junction  Bailway." 

'^  In  pursuance  of  the  Birmingham  and  Oxford  Junction 
Kail  way  Act,  1846,  and  the  several  Acts  of  Pailiament 
incorporated  therewith,  I  do  hereby,  on  behalf  of  the  Bir- 
mingham and  Oxford  Junction  Railway  Company,  give  you 
notice,  that  the  said  Railway  vrill  pass  through  messuages 
or  tenements,  workshops,  outbuildings,  yards,  and  entry, 
situated  in  the  parish  of  Birmingham,  in  the  county  of 
Warwick,  and  numbered  140,  141,  142,  and  143,  on  the 
plan  and  in  the  book  of  reference  deposited  in  the  office  of 
the  clerk  of  the  peace  for  the  county  of  Warwick,  and  which 
premises  belong  or  are  reputed  to  belong  to  you  or  some  one 
of  you,  or  in  which  you  or  some  one  of  you  have  or  daim  to 
have  some  estate  or  interest.    And  I  forther  ^ve  yon  no- 
tice, that  the  Birmingham  and  Oxford  Junction  Saihray 
Company  require  to  purchase  and  take  the  said  premiaeB 
for  the  purposes  of  the  said  Bailway;  and  that  thepremiseB 
so  required  to  be  purchased  and  taken  are  coloured  lod 
upon  the  plan  hereunto  annexed;  and  that  the  said  Com- 
pany are  willing  to  treat  for  the  purchase  thereof,  and  of 
all  subsisting  leases,  term,  estates,  and  interests  therein, 
and  as  to  the  compensation  to  be  made  to  all  parties  ix 
the  damage  that  may  be  sustained  by  them  by  reasoo  of 
the  execution  of  the  said  works.     And  the  said  Company 
do  hereby  demand  from  you  and  each  of  you  the  particu- 
lars of  your  estate  and  interest  in  the  premises  so  required 
to  be  purchased  and  taken,  and  of  the  claims  made  by  yooii 
respect  thereof,  such  particulars  to  be  ddivered  at  the  office 
of  the  secretary  of  the  said  Company,  No.  34,  Bennett's  VE^ 
Birmingham,  not  later  thantwenty-<me  days  from  the  service 
of  this  notice.    And  the  said  Company  do  hereby  demand 
and  require  of  you  to  produce  to  the  s^d  secretary,  at  his 
office  aforesaid,  within  tw^enty-one  days  from  the  service  of 
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ftius  notice^  any  lease  or  grant  for  a  longer  period  than 
one  year,  under  or  in  respect  of  which  you  have  or  claim  to 
haye  any  estate  or  interest  in  the  premises  so  required  to 
be  purchased  and  taken. 
"Dated  this  7th  day  of  January,  1847. 

"  John  William  Kirsiiaw, 
*'  Secretary  to  the  said  Company." 

"To  Mr.  Bichard  Bates,  Mrs.  Bates,  Mr.  Charles  Bur- 
lunshaw,  and  to  all  and  every  other  person  and  persons 
whom  it  may  concern: — 

"Mr.  Homblower^  of  Birmingham^  is  the  agent  ap- 
pdnted  by  the  Birmingham  and  Oxford  Junction  Railway 
Company  to  treat  for  the  purchase  of  the  property  to 
which  this  notice  relates." 

Upon  the  receipt  of  this  notice,  the  plaintiff  delivered  to 
the  defendants  particulars,  as  required  thereby,  stating  the 
anoant  he  claimed,  as  the  value  of  the  houses  to  be  4500/1, 
and  he  required  the  payment  of  that  sum,  or  that  the  de- 
fendants should  issue  a  warrant  to  summon  a  jury  to  assess 
the  amoxmt  under  the  Act.  No  further  step  was  taken  by 
the  Company  in  the  matter. 

Upon  this  state  of  fiu^ts,  it  was  contended,  on  the  part  of 
the  defendants,  that  the  plaintifPs  land  had  not  been  takerij 
within  the  meaning  of  the  68th  section  (a)  of  the  Lands 
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Sect.  08  enscts,  "That,  if  any 
party  shall  be  entitled  to  any  com- 
penration  in  respect  of  an  j  lands, 
or  any  interest  tiierein,  which 
aball  have  been  taken  for,  or  in- 
jnrionsly  affected  by,  the  execu- 
tion of  the  works,  and  for  which 
the  promoters  of  the  nndertakiDg 
ahall  not  hare  made  satisfaction 
under  tlie  prorisions  of  this  or 
the  special  Act,  or  any  Act  incor- 
porated therewith,  and  if  the  com- 
pensation claimed  in  such  case 


shall  exceed  the  sum  of  50/.,  such 
party  may  have  the  same  settled, 
either  by  arbitration  or  by  the 
verdict  of  a  jury,  as  he  shall  think 
fit;  and  if  such  party  desire  to 
have  the  same  settled  by  arbitra- 
tion, it  shall  be  lawful  for  him  to 
give  notice  in  writing  to  the  pro- 
moters of  the  undertaking  of  such 
his  desire,  stating  in  such  notice 
the  nature  of  the  interests  in  such 
lands  in  respect  of  which  he 
claims    compensation,    and    the 
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Clauses  Consolidation  Act  (8  Vict.  c.  18).     A  veic 
thereupon  entered  for  the  plaintiff  for  the  amount  ( 
with  leave  to  the  defendants  to  move  to  set  that 
aside,  and  to  enter  a  verdict  for  thenu 

Whaieley  obtained  a  rule  nisi  accordingly;  and 
present  Term  (May  30) 

Martiiiy  Aspland,  and  T,  Y.  Lee^  shewed  cause 
plaintiff  is  entitled  to  recover  the  amount  he  claims 
action,  for  the  defendants  have  taken  his  land,  accor 
the  true  construction  of  the  68th  sect,  of  the  8  Vict 
The  effect  of  the  notice  was  to  entitle  the  defendant 
lutely  to  the  land.  The  plaintiff  had  lost  all  power 
posing  of  it  after  the  notice;  and  as  the  amount  clan 
him  as  the  value  of  the  property  was  not  disputed 
defendants,  (for  they  did  not  take  any  further  steps  afl 
ing  the  notice  and  receiving  his  claim,)  they  are  liable 
fiJl  amount  so  demanded.  By  their  silence  they  adi 
amount  to  be  correct.  It  is  in  the  nature  of  a  jud 
by  default.    In  Rex  v.  The  Hungerford  Market  Campc 


aniouut  of  compensation  so  claini- 
ed  therein;  and  unless  the  pro- 
moters of  the    undertaking    be 
willing  to  pay  the  amount  of  the 
compensation    so    claimed,    and 
shall  enter  into  a  written  agree- 
ment  for    that    purpose  within 
twenty -one  days  after  the  receipt 
of  such  notice  from  any  party  so 
entitled,  the  same  shall  be  settled 
by  arbitration,  in  manner  herein 
provided;  or  if  the  party  so  en- 
titled as  aforesaid,  desire  to  have 
such   question   of   compensation 
settled  by  jury,  it  shall  be  law^l 
for  him  to  give  notice  in  writing 
of  such  his  desire  to  the  promoters 
of  the  undertaking,  stating  such 
particulars  as  aforesaid ;  and  un- 


less the  promoters  of  the 

taking  be  willing  to  pay  the 

of  compensation  so  claim 

enter  into  a  written  agreei 

that  purpose,  they  shall, 

twenty-one  days  after  the 

of  such  notice,  issue  their  ^ 

to  the  sheriff  to  smnmon 

for  settling  the  same  in  tl 

ner  herein  provided;  and 

fault  thereof,  they  shall  b 

to  pay  to  the  party  so  enl 

aforesaid,  the  amount  of  o 

sation  so  claimed,  and  th 

may  be  recovered  by  hii: 

costs,  by  action  in  any  oft 

perior  Courts." 

(a)  4  B.  &  Ad.  327. 
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where  the  defendants  were  empowered  under  their  Act,  11 
Geo.  4,  c  lxz.y  to  purchase  certun  premises,  and,  by  the 
6th  section,  if  the  person  interested  in  the  premises  should, 
for  twenty -one  days  next  after  the  notice  given  him  by  the 
Company,  refiise  to  treat,  or  not  agree  for  the  sale  of  them, 
in  all  such  cases  the  Company  were  to  cause  the  value  of  and 
recompense  to  be  made  for  such  premises  to  be  ascertained 
by  a  jury ;  and  it  was  there  held,  that  the  notice  was  binding 
upon  the  Company,  and  that  they  were  not  entitled  to 
withdraw  from  it  even  on  payment  of  all  reasonable  costs  in- 
curred by  the  occupier  of  the  land  in  consequence  of  the 
notice.    And  in  a  similar  case,  of  Salmon  v.  Randall(a)y 
Lord  Caitenham  said,  ^^  The  parties,  I  conceive,  are  put 
into  the  situation  of  vendor  and  purchaser  by  the  notice; 
and,  like  every  other  vendor  and  purchaser,  they  must  of 
oouae  complete  their  purchase  according  to  the  provisions, 
not  of  the  contract,  but  of  those  arrangements  which  the 
Act  of  Parliament  has  substituted  in  lieu  of  the  contract 
in  a  case  where  no  contract  can  take  place."     So,  in  the 
{ffaent  case,  the  statute  makes  a  complete  contract  be- 
tweeo  the  owner  of  the  property  and  the  Company  upon 
the  giving  of  the  notice.     It  is  not  necessary  that  there 
ihould  have  been  an  entry  upon  the  land:  the  notice,  in  ef- 
fect, constitutes  a  taking  within  the  meaning  of  the  68th  sec- 
tkm.  The  statute  does  not  speak  of  a  notice  to  take;  and  the 
^th  section  uses  the  word  '^  enter,"  which  is  an  argmnent 
igainst  that  construction  by  which  it  will  be  contended  that 
die  taking  must  be  by  entry  or  some  equivalent  act    From 
the  16th  to  the  68th  sections  the  enactments  taken  to- 
pther  constitute  a  code  under  which  a  compulsory  con- 
tact is  created  by  the  statute.     A  new  code  commences 
with  the  6dth  section,  coming  under  a  different  and  dis- 
tnict  heading.     In  Stamps  v.  Birmingham  and  Stour  Valley 
^fohotaf  Company  {b\  Lord  CoUen/iam  says,  ^'I  have  decided. 
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(b)  17  L.  J.,  C.  C,  435. 
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and  decided  generally  in  hU  oases  where  the  question  bit 
aiisen,  that,  where  a  Company  pvea  notice  to  piuchnt, 
and  where  they  have  described  the  quantity  of  land  tint 
they  require,  by  that  means  they  enter  into  a  contnct  iritk 
the  landowner  to  make  the  pnrchas^  and  that,  thnrfw^ 
they  cannot  afterwards  depart  fenn  it;  they  oannot  sty,  I 
have  agreed  with  you  to  purchase  two  acres  of  yoor  bud, 
but  I  now  find  that  wp  do  not  require  it,  and  T  ghc  vnn 
notice  that  I  inciin  only  to  jtiirchaee  one  aore."  Aiid  in 
Eatun  V.  Midliind  Great  li'ettern  Railu-tit/  Company  t,tt). 
wherp  the  owner  of  the  property  received  a  notice  from  i 
Kailwfty  Company,  and  be  re]>liod  to  the  notice  by  staling 
hia  title  to  the  lands  and  the  amount  he  claimed,  and  tlK 
Compniiy  neither  rei'erred  the  matter  to  arbitration,  nw 
Humniuned  a  jury  to  decide  it — it  was  held  that  the  E^tatole 
in  qncstion  gave  the  owner  of  the  property  a  right  of  artioo 
for  the  antoimt  claimed.  They  also  referred  to  H'tditT  t, 
Ktittfm  Counties  Raihcay  Company  (A),  Eeffijia  v.  TV 
CommisHoners  of  Woods  and  Forests  (c),  Coi-rigal  \,  LmdM 
and  Biackwall  Railwai/  Company  {<{),  Ramsden  v.  Ma* 
chrstiT  and  South  Junction  Railtray  Company  (e),  Dae  4 
Uutchmi.oti  V.  Manchester,  Bury,  and  RostcitdaJe  Rmbuf 
Company  (/),  and  Rcr  v.  Nottingham  Old  H'ater  Wait 
Company  (ff). 
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the  value  of  the  land  within  the  period  of  twen-        1850. 
ty-one  dajs^  the  argument  on  the  part  of  the  pkdntiff,  that    Buausshaw 
the  Company  are  to  be  considered  as  bound  to  pay  the  price    ^     »  ham 
let  upon  the  property  by  the  plaintiff^  might  have  some    ahd  Oxrou> 
wdght;  but  there  is  no  provision  in  the  Act  by  which  the    Railway  Ca 
Company  are  required  to  perform  all  these  matters.     The 
68th  section  requires  that  there  should  be  an  actual  taking 
of  poesession^  or  some  other  act  done  by  which  the  land  is 
injuriously  affected.     The  defendants  admit  that  by  the 
notice  they  have  rendered  themselves  liable  to  take  the  land, 
and  perhi^  in  equity  they  may  be  held  to  have  taken  it; 
•ad  the  authorities  cited  may  lead  to  that  conclusion.  There 
may  be  a  statutory  contract  to  take^  but  there  has  not  been  a 
kUmg  within  the  68th  section.     That  section  does  not 
[lovide  for  the  same  kind  of  compensation  as  has  already 
been  provided  for  by  the  preceding  sections.     The  sections 
wUch  precede  the  68th  apply  to  the  constructive  taking; 
tnd  then  comes  the  68th,  which  provides  for  the  actual 
tiking  of,  or  an  injury  done  to,  the  land.     According  to 
tlie  phdntiff's  view  of  the  meaning  of  the  68th  section,  the 
•etnal  construction  of  a  bridge  upon  his  land  would  not  be 
within  that  section.     This  notice  amounts  to  a  mere  notice 
to  take  the  land  within  the  18th  section.     In  Eaton  v.  Mid- 
limd  Great  Western  Railway  Company y  it  appeared  upon  the 
&ce  of  the  declaration  that  there  had  been  an  entry  by  the 
Company  upon  the  land. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — ^This  was  a  motion  to  enter  a  verdict 
m  this  case  for  the  defendants;  and  the  question  raised  at 
die  trial,  and  argued  by  Mr.  Martin  for  the  plaintiff,  and 
Mr.  Whateky  for  the  defendants,  is  a  very  important  one. 
The  plaintiff  is  the  proprietor  of  three  houses,  which  were 
included  in  the  pn^rty  liable  to  be  taken  by  the  defend- 


486  KXCHEIjCEK   RKP0KT8. 

lUa         ante  under  their  Act  for  making  a  Bailway.     In  p 

BcBuaiBAv    of  the  powers  contuned  in  the  Act  8  VieL  c.  18,  s.  18, 

_*■  notice  v/aa,  on  the  9th  day  of  January,  1847,  given  hj  Ac 

iwa  tofoia    promoters  of  the  undertaking  to  the  ptainti^  that  his  pr»- 

BinwiT  Co.    P^rtj  would  be  required  by  them  for  it;  and  by  the  notiec 

they  demanded  of  him  the  particulars  of  his  interest  thfiror^ 

and  stated  their  willingness  to  treat  with  him  for  the  pv 

chaee  of  the  same.     These  particulars  were  duly  fuiniAttt 

and  a  Talue,  iSOOl,  put  on  the  property  by  the  pUintii^ 

which  amount  he  claimed  from  the  promoters,  as  a  compca- 

sation  for  taking  these  premises.     He  required  paymmt  t( 

this  amount,  or  that  a  warraat  should  be  issued  by  the  Con- 

pany  to  summon  a  jury  to  assess  the  proper  amount,  nnds 

the  provieione  of  the  Act.     The  Company  n^eoted  fir 

twenty-one  days  and  upwards  to  do  either,  and  the  qns- 

tioD  is,  whether  the  plaintiff,  upon  these  fiu:ta^  can  mi^ 

tun  an  action,  and  recover  ae  damages  the  amount  of  4JtOOL 

so  claimed  by  liini.    ^nd  this  depends  upon  the  conatnof 

tion  to  be  put  by  the  Court  on  the  68th  section  of  the  S 

Vict.  c.  18. 

By  that  section,  when  lands  ehaU  have  been  taken  fir,  or 
injuriously  affected  by,  the  execution  of  the  woi^  and  ftr 
wliicli  tlie  i>roiii<Jt(Ts  (tliall  not  liave  made  ajiy  i-uin|»(Mittatii:at. 
a  party  claiming  a  compensation  excct'iUiig  5ui  may  have 
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a  party  that  they  require  his  kmds  for  their  works^  it  amounts 
to  an  agreement  by  them  for  the  purchase  of  those  lands, 
aMented  to  by  the  opposite  party,  on  the  terms  of  making 
the  compensation  in  the  way  appointed  by  the  Act  under 
iriiich  such  notice  is  given,  and  binds  both  parties  finally. 
In  some  sense  therefore,  lands,  upon  such  notice  being  given, 
may  be  described  as  lands  taken  for  the  execution  of  the 
works.  And  so,  in  one  case,  the  Court  of  Queen's  Bench 
caOed  them,  and  we  think  correctly.  But  the  point  is, 
whether  the  ^^  lands  taken  "  in  the  68th  section  mean  lands 
aetoally  taken  into  the  possession  of  the  Company,  and 
those  alone.  And,  after  careftdly  considering  the  various 
daoses  of  the  Act  preceding  the  68th  section,  we  have 
amyed  at  the  conclusion,  that  this  is  the  correct  construe- 
tioD.  The  whole  of  this  part  of  the  Act,  beginning  at  the 
16th  section  and  ending  at  the  68th  inclusive,  seems  to  us 
to  form,  so  to  speak,  one  code  on  this  subject,  and  to  pro- 
^  successiyely  for  all  the  various  cases  that  were  likely 
to  occur.  It  is  preceded  by  this  preamble — "And,  with 
respect  to  the  taking  and  purchase  of  lands  otherwise  than 
by  agreement,  be  it  enacted:"  then  follow  the  16th  and  17th 
nctioDS,  providing  when  those  powers  may  be  put  in  force. 
And  then  follows  the  1 8th,  as  to  giving  notice  of  the  lands 
leqnired,  and  the  compulsory  treating  for  the  same  in  case 
the  notice  does  not  lead  to  an  agreement  without  further 
diqmte;  the  disputed  claims,  if  any,  under  50/.,  are  settled 
bjtbe  22nd  and  24th  sections,  by  the  determination  of  two 
justices,  in  all  cases.  If  the  compensation  exceeds  50Ly  then, 
by  the  23rd  section,  an  option  is  given  to  the  party  claim- 
ing to  have  an  arbitration,  and  if  this  be  adopted  it  is  to  be 
carried  into  effect  by  the  sections  beginning  at  the  25th 
aod  ending  at  the  37th  inclusive.  Then  begin  the  clauses 
•8  to  the  settlement  of  the  dispute  by  the  verdict  of  a  jiuy, 
^^here  the  party  claiming  appears.  Those  end  with  the 
^7th  lectira.  The  58th  to  the  67th  then  follow,  as  to  the 
^Btttnnent  of  the  value  of  the  land  comprised  in  the  notice 
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in  the  case  of  owners  vho  are  absent.  This  is  to  be  dooe 
by  a  surveyor  duly  a^xnnted,  witb  a  limited  power  of  sub- 
sequent arbitration  or  aeseeement  by  a  jury,  if  required  bj 
tbe  absent  party.  Now,  these  proTisiooa  really  exhansttlK 
whole  of  the  cases  in  which  the  Company  give  notiee  of 
requning  the  lands  of  the  owners  adversdy,  where  the  Coi»- 
pany  requiring  those  are  not  in  possession  of  the  landi^  ad 
citn  only  obtain  that  possession  upon  payment  of  the  a/cet- 
taineil  compensation.  But  another  cla£s  might  exist,  and 
require  to  be  provi(le<l  for,  in  which  the  above  provisran* 
could  not  be  applied,  and  that  was  the  class  where  the  Com- 
pany bad  been  permitted  to  take  possession,  without  any 
distinct  agreement  for  compensation,  or  where,  in  tlic  exe- 
cution of  their  works,  injury  not  originally  in  the  contcni- 
plation  either  of  the  Company  or  of  the  owners,  wna  actu- 
ally ineurretl.  iXjiil  the  literal  meaning  of  the  words,  land 
which  shall  have  been  taken,  or  shall  have  been  injiirionrfy 
affected — not  land  which  shall  be  taken  or  shall  be  injuriomJj 
affected, — clearly,  we  thiuk,  points  to  this  class  alone.  In- 
dependently, therefore,  of  the  argument,  not  an  imiinpoitaut 
one,  that  the  construction  contended  for  by  Mr.  Marbn  wouU 
not  give  flill  effect  to  both  the  23rd  and  68th  sections,  hat 
make  lliein  in  some  degree  inconsistent,  we  have  come  In 
the  conclusion,  that,  upon  the  true  construction  of  tbe  68tli 
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Bbowkbiog,     Milleb,    and  Bbowk,    v.  Bae,    Public      June  3. 
Officer  of  The  Nobth  and  South  Wales  Bank. 


This 


was  an  action  on  promises,  for  money  lent  hj  ihe  B.,  a  partner 
plamti&  to  the  North  and  South  Wales  Bank,  received  b.,  m., &Co., 
for  their  use  by  the  bank,  and  due  to  them  from  the  bank  g^nJ^^^,.. 
for  mterest  and  on  an  account  stated.     The  defendant  \^^  bankers 
pleaded  (inter  alia)  that  the  bank  did  not  promise,  and  a  ship  name.  B. 
setHjff    The  cause  was  tried  before  Coleridge,  J.,  at  the  ^om^Lionere 
Liverpool  Spring  Assizes,  1849,  when  a  verdict  was  found  wilder  an  Act  of 
finr  the  plainti£^  damages  10,00021,  subject  to  the  opinion  paving,  &c.,  a 
of  the  Court  on  the  following  case : —  aiso^ha^'an 

account  at  the 
same  bank,  and 

In  January,    1845,  the  plaintiffs  became  partners  in  wereconsidera- 

blv  in  advance 

badness  as  merchants,  under  the  firm  of  Brownrigg,  Miller,  The  commis- 
&  Ca  In  August,  1846,  Brownrigg  opened,  in  the  name  desirous  of^a 
of  the  partnership  firm,  an  account  with  the  North  and  further  ad- 

*  r  »  ^  ^       vance,  the  ma- 

SoQth  Wales  Bank,  of  whom  the  defendant  is  the  regis-  nager  of  the 
tered  public  oflicer.    (The  case  then  set  out  the  pass-book,  b.,  offering  to 
the  first  item  being  dated  21st  August,  1846,  and  the  last  ^J^'ntL 
30th  June,  1847 ;  it  was  headed  «  The  North  and  South  be  would  not 

nrirki-r*  i»  •  y    '%.r  -r»  withdraw  an 

Wales  Bank,  Liverpool,  m  account  with  Messrs.  Brown-  equal  amount 
rigg,  ItiCUer,  &  Co.,  Liverpool,"  and  shewed  a  balance  in  b.  wrotTln^e^ 
tkeir&vour  of  4,876t  12*.  8i,  and  interest,  29/.  \%s.  IdX  Pb\tJ»at  he 

'     wished  to  have 

Hus  action    was    brought    to    recover  the    balance    of  5000/.  advanc- 
4876t  12*.  8dl,  with  interest.     At  the  trial,  the  defendant  terms,  adding, 
proveda  set-off  to  the  amount  of  2,157i  4*.  4d.  upon  a  bill  of  ^^^t  to  re^ve 
exchange  dated  the  2nd  August,  1847,  payable  two  months  my  funds  to 
after  date  to  the  order  of  Brownri^,  Miller,  &  Co,  and  by  this  extra  ad- 
them  indorsed  to  the  North  and  South  Wales  Bank,  and  I^^fs'i^JL^d 
^shonoured,  of  which  the  indorsees  had  due  notice.     The  ^y  ^^^  ^™" 

nussioners. 

The  bank 
Bide  Uie  advance,  and  subsequently  there  was  a  balance  on  B.'s  account  of  4876/.:  the  extra 
^n&ee  not  having  been  paid : — HM^  that,  assuming  that  this  was  a  partnership  account,  B., 
^&Co.eoold  not  recover  the  balance  as  money  received  for  their  use;  and  that  this  defence 
*M  inihUe  under  the  general  issue. 


\ 


defence  rests  ou  the  following  circumstancea : — In  Decem- 
ber, 1846,  and  from  tlience  continually,  the  Conumseionen 
acting  under  an  Act  of  Parliament  of  the  3  WilL  4,  inti- 
tuled "  An  Act  for  paving,  lighting,  watching,  cleaonog, 
and  otherwiee  improving  the  township  or  chapelry  of  Bii^ 
kenhead,  in  the  County  Palatine  of  Chester,"  &c,  and  under 
subsequent  amending  Act^  had  an  open  account,  which 
had  existed  for  several  years,  with  the  North  and  South 
Walea  Bank.  On  the  29th  December,  1846,  the  balance 
on  this  account  against  the  ConuniBioners  amounted  to 
56,906/.  Qx.  9d.  and  the  bank  then  and  ever  since  held  ai 
security  for  its  advances  seven  mortgage  bonds  of  the  Con- 
missionera,  for  sums  amounting  in  the  whole  to  50,000/. 
On  the  29tli  December,  1846,  the  Commissi onere  de^red  a 
further  adv.iiice.  Brownrigg  was  then  one  of  tlie  CcmmiB- 
Hionei-s,  and  Chairman  of  their  Finance  Committee,  On  to 
day,  Rac,  the  general  manager  of  tiie  Bank,  wrote  and 
sent  the  foflnwing  letter  to  Brownrigg: — 

"  29th  December,  1846. 
"  Dear  Sir — Mr.  (iriffith  infonvis  me,  that  the  Comnu- 
sioners  of  Birkenhead  will  require  some  thousands  this  mit 
in  addition  to  our  present  advances  to  them,  but  that  tlii 
extra  advance  n-ill  only  be  required  for  about  ten  days,  tA 
that,  on  condition  of  our  making  it,  you  will  place  an  eqiJ 
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rent  expenses  the  Commissioners  have  to  meet  in  the  next         18^0. 

few  days   amount  to   about  7300^;  against    tliis,  1400Z. 

hi8  aheady  been  paid  in,  and  I  look  for  another  lOOOL 

in  the  course  of  to-morrow  or  the  day  following.     This  will 

leave,  say  in  round  numbers,  5000L  unprovided  for,  and 

which  I  wish  to  have  advanced  by  your  bank,  on  the  un- 

dentanding  mentioned  by  Mr.  Griffiths:  by  private  account, 

I  conclude  he  meant  my  commercial  account.     I  would  not 

wiah  it  to  be   distinctly  understood  that   the  advance  is 

strictly  confined  to  ten  days,  as  the  source  from  whence  I 

look  for  relief  is  not  to  be  relied  upon  to  a  week  or  so;  but 

be  this  as  it  may,  I  undertake  not  to  remove  my  funds  to  the 

extent  of  this  extra  advance  until  the  same  is  repaid  by  the 

Commissioners.  ^'  Yours  faithfully, 

"  Marcus  F.  Brownrigg." 

Brownrigg  had  no  other  account,  and  the  account  referred 
to  in  the  above  letters  was  the  account  opened  by  him  in  the 
Qune  of  the  firm  as  aforesaid.  On  the  receipt  of  the  above 
letter  the  advance  of  50002.  was  made  by  the  bank  to  the 
Commissioners,  on  the  31st  December,  1846.  On  the  29th 
December,  1846,  the  balance  against  the  Commissioners  was 
M)906iL  6s.  9(L;  and  at  the  commencement  of  this  action 
(25th  November,  1848),  it  amounted  to  70,775/.  Is.  6rf. 
[Thecase  then  stated  numerous  facts,  for  the  purpose  of  she  w- 
^  that  the  account  was  the  private  account  of  Brownrigg.] 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  pUntifTs  were  entitled  to  recover  in  this  action  the  diiFer- 
eooe  between  the  balance  of  their  account  with  the  North 
iad  South  Wales  Bank,  appearing  by  the  said  pass-book, 
with  interest,  and  the  amount  of  the  set-off  on  the  bill  of 
exchange  for  2157L  4«.  4£f.,  with  interest  If  the  Court 
Aookl  consider  the  plaintiiTs  so  entitled,  the  verdict  was  to 
ittnd,  but  the  amount  to  be  reduced  to  2783/.  14^.,  with  in- 
toett  thereon  at  five  per  cent;  if  the  Court  should  consider 
the  plainti£b  not  so  entitled,  then  a  nonsuit  to  be  entered 

TOL.  ▼•  K  K  EXCH. 
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J.  Htnderton,  for  the  plaintifis — The  pUiotififs  are  m- 
titled  to  recover,  unless  they  are  uSected  by  the  tiauBK- 
tion  of  the  29th  December,  1846.  The  paea-book  made 
out  by  the  bankers  proves  that  they  were  the  bankengf 
Brownrigg,  JMiller,  &  Co.  The  whole  account  was  in  the 
name  of  the  firni,  and  there  was  no  separate  account  m 
BrowDrijfg'^  iiiunc.  Therotbre  the  ciise  id  dii-tinguiiiiabk 
from  Sims  v.  Bond  (a),  where  the  managing  owneroft 
vessel,  ha\ing  been  permitted  by  the  other  owners  to  hare 
possession  of  two  East  India  warrants  for  payment  to  tbe 
owners  of  II  certain  sum  for  freight,  deposited  these  WHrrmti 
in  the  hands  of  Ids  bankers,  aud  they  received  the  money 
due  on  them,  and  gave  him  credit  for  it  in  account;  andil 
was  held  that  the  other  owners  could  not,  after  the  dea^ 
of  tlie  managing  owner,  recover  the  money,  because  it  wu 
not  shewn  tliat  the  loan  was  on  their  account.  Here  tbe 
bankers  have,  as  it  were,  attorned  to  the  pcreons  reprewst- 
ing  the  firm  of  Brownrigg,  Miller,  &  Co.  The  qo» 
tion  tliea  is,  whether  tlie  facta  proved  by  the  defendant  shev 
ft  defence  valid  in  law.  Now,  the  agreement  of  tie  29A 
December,  1849,  in  terms  professes  to  be  the  agreement  ot 
Brownrigg  alone;  and  even  if  it  had  assmncd  to  bind  6» 
partnership,  it  could  not  do  so,  because,  to  the  knowle^ 
of  both  parties,  the  transaction  was  manifestly  out  of  the 
course  of  the   partnerehin   business. 
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Ben  to  allow  them  to  remain,  for  the  latter  neither  autho-  1850. 
rised  nor  ratified  the  agreement  Both  in  form  and  effect 
this  IB  the  agreement  of  Brownrigg  alone,  and  whatever 
liability  to  damages  might  devolve  on  him  hj  reason  of 
bis  failure  or  inability  to  perform  his  contract,  the  rights 
of  all  the  partners  to  the  partnership  funds  remained  im- 
dianged.  If  Brownrigg  had  by  deed  covenanted  that  the 
fimds  should  not  be  withdrawn  until  the  advances  were  re- 
paid, that  would  have  been  no  defence.  A  covenant,  not  to 
Boe  for  any  debt  due  to  the  covenantor,  cannot  be  pleaded 
tt  a  release  in  bar  of  an  action  by  the  covenantor  and 
another  person  for  a  debt  due  to  them  jointly:  Walmesley  v. 
Cpoper  (a).  So  if  the  obligee  of  a  bond  covenant  not  to  sue 
ene  of  two  joint  and  several  obligors,  and  that  if  he  do,  the  co- 
Tenant  may  be  pleaded  in  bar,  he  may  nevertheless  sue  the 
other  obligor:  Dean  v.  Newhall  (b).  If  the  other  partners 
hddied,  Brownrigg  survivmg,  he  might  have  maintained 
tiie  action.  The  distinction  is  well  established  between  a 
eorenant  which  operates  in  discharge  of  a  debt,  and  one 
which  only  creates  a  counter-right  to  damages :  Thimbleby 
^'Barron  (c),  JDeux  v.  Jefferies  (rf),  Ahffy.  Scrimshaw  {e). 
Ihat  proceeds  on  the  doctrine,  that  a  personal  action  once 
laqpended  by  the  act  of  the  party  is  gone  for  ever,  there- 
fixB  the  covenant  must  either  operate  as  an  absolute  dia- 
diaige,  or  a  mere  covenant. 

But  assuming  this  to  be  a  good  defence,  it  is  not  avail- 
lUe  under  the  plea  of  non  assumpsit.  The  money  sought 
to  be  recovered  is  part  of  the  balance  due  to  Brownrigg, 
Killer,  &  Ca  at  the  time  when  the  bankers  made  the 
idfinces^  and  therefore  was  money  lent  to  or  received 
ky  them  for  the  use  of  the  firm;  and  if  the  subsequent  ad- 
vaaoes  gave  them  a  right  to  retain  it  until  the  advances 
i«re  repaid,  that  should  have  been  pleaded  specially. 

(«)  11  A.  k  £.  216.  (d)  Cro.  Eliz.  35S. 

(*)  S  T.  R.  168.  {€)  2  Salk  571. 

(c)  8  M.  &  W.  910. 
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IBSO.  (Jrompton,  for   the   defendant. — It   waa   competent  for 

BiDWHBioa     Brownrigg  to  bind  the  partnership  funds  hj  this  agree- 
j^  ment     A  pledge  of  paitnerahip  property  by  one  partner, 

without  fraud  or  collueion  on  the  part  of  the  pawnee,  puKt 
to  him  the  whole  partnership  interest:  Reidv.  HoUingthead{a\ 
Brownrigg  could  not  sue  alone,  repudiating  his  own  agree- 
ment i  and  if  80,  he  cannot  recover  by  joining  other  ptt* 
ties  to  rescind  his  own  act.  That  principle  was  recognised 
and  established  in  Wallace  v.  Kelsall(b),  where,  to  an  >»■ 
tion  by  three  plaintiffs  for  a  joint  demand,  the  defendant 
pleaded  un  accord  and  ^itisfaction  with  one  of  the  phi* 
tifl^,  by  a  part-ii.i_vinot)t  iu  cnAi  aii'l  a  spt-oft'of  a  debt  du( 
from  that  one  to  t  lie  defendant;  and  the  plea  was  held  good. 
without  nlleirin;^  any  authority  from  the  other  two  piaifr 
tiffs  to  make  the  settlement.  In  Richmond  v.  Neapy{c\ 
where  one  of  three  partnera  undei-took  to  provide  for  two 
bills  of  exchange  drawn  by  the  three  partnera,  and  <o- 
oepted  by  a  fourth  person,  it  was  held  that  euch  accept- 
ances would  not  support,  a  eommissian  of  bankruplCf 
against  the  acceptor  on  the  petition  of  the  three  partMBt 
although  the  conduct  of  the  one  partner  might,  as  ogiiat 
his  eo-partncrs,  have  been  fraudnlent.  And  in  Jimai- 
Voie.i  ((/),  it  was  held  that,  even  where  the  indorsemOl 
of  a  bill  of  exchange  by  one  of  two  partners  was  a  friJ 
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condition  that  the  drawer  should  provide  for  it  when  due;         1850. 
tnd  it  was  held  that  the  drawer  could  not^  either  alone  or 
jcMntly  with  the  other  partners,  sue  the  acceptor.     Gordon 
▼.  EUu(a)  is  also  an  authority  in  favour  of  the  proposition 
contended  for. 

And  this  defence  is  open  under  the  plea  of  non  assumpsit- 
The  sum  received  by  the  bank,  in  pursuance  of  the  agree- 
ment of  the  29th  December,  1846,  was  not  money  received 
on  a  contract  to  be  repaid  on  request^  but  subject  to  an 
agreement  that  the  money  should  remain  as  a  security  for 
the  extra  advance.  Therefore  a  special  plea  would  have 
been  bad,  as  purporting  to  confess  and  avoid,  but  in  fact 
denying  that  the  money  was  received  for  the  use  of  the 


Henderson^  in  reply,  cited  CoUyer  on  Partnership,  p.  279. 

Pollock,  C.  B. — ^We  are  all  agreed  that  a  nonsuit 
nnist  be  entered.  The  case  contains  several  facts,  as  to 
which  it  seems  to  me  that  some  persons  might  come  to 
one  conclusion,  and  others  to  another;  and  if  the  case  de- 
pended on  them,  I  shoidd  say  the  decision  of  it  was  a  duty 
which  ought  not  to  be  cast  on  us.  But  my  reason  for 
thinking  that  a  nonsuit  must  be  entered  is,  that  the 
pUntifis  have  not  made  out  their  title  to  recover  this 
owney.  The  account  was  opened  by  Brownrigg  in  the 
DMnc  of  Brownrigg,  Miller,  &  Co.;  and  the  con- 
doaon  to  be  drawn  from  the  facts  is,  that  the  accoimt 
was  the  account  of  the  one  individual,  carried  on  in  the 
^■nie  of  the  firm.  Brownrigg,  by  his  letter  of  the  29th 
December,  1846,  in  effect  says : — "  I  have  an  account  which 
yon  call  my  private  account,  by  which,  I  suppose,  you 
iQcan  my  conunercial  account ;"  thus  apparently  assuming 
that  this  was  his  commercial  account  as  distinct  from  his 
Private  account.  Under  those  cirrunistances  he  makes  this 
•ptement : — "  I  undertake  not  to  remove  my  funds  to  the 
extent  of  this  extra  advance,  until  the  same  is  repaid  by 

(o)  7M.  &G.  607. 
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1630.        the  Commissi  oners."     That  is  an  undertaking  not  to  dn«, 
BiowMkiaa     ^'^  ^^  ^^  reduce  the  balance  of  3000/.      It  is  in  Bubstaaoc 
_"■  this : — "  You  are  my  bankers,   and   have   SOOOi  of  mj 

money  in  your  hands,  and  if  you  will  allow  the  balance  rf 
the  Commissionera  to  be  increased  by  5000^,  I  undertake 
not  to  withdraw  my  balance  eo  as  to  reduce  it  below  tbit  | 
amount."  Consequently  he  bad  a  tight  to  draw  only  for  tiie 
surplus  iibove  5000L  Therefore  it  appears  to  me  that  the 
defence  is  open  under  the  general  issue ;  for  this  is  not 
money  bad  and  received  for  the  use  of  the  plaintilft,  but 
money  had  and  received  on  an  express  undertaking,  whidk 
has  been  violated  by  bringing  this  action. 

Aldeksox,  B. — Looking  at  the  arrangement,  the  caae 
appears  to  me  clear.  The  agreement  of  Browurigg  is  to  lie 
derived  from  the  two  letters  of  the  29th  December,  184ft 
The  one    from  Rae  contains  a  proposaJ  to  make  an  ci- 

tra  advance  to  the  Birkenhead  Comniissioners,  on  condf- 
tion  that  Brownrijrg  would  place  an  equal  amount  to  lie 
credit  of  his  account,  and  would  not  withdraw  it  until  fie 
advance  was  repaid.  Browm'igg  in  reply  says : — "Iwii 
an  advance  of  5000/.,  and  I  undertake  not  to  remove  my 
funds  to  the  extent  of  this  extra  advance  until  the  same* 
repaid  by  the  Comniissioners."  That  is  an  a^reemeot  BOt- 
to  reduce  his  balance  below  5000/,     Then,  whatever  sum* 
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tbe  dreumstances  relied  on  as  a  defence  preclude  them.  1850. 
Now,  the  account  was  opened  by  Brownrigg  in  the  name 
of  Brownrigg,  Miller,  &  Ca  ;  and  upon  the  facts  stated,  it  is 
left  to  my  mind  uncertain  whether  the  bank  understood 
that  Brownrigg  was  the  sole  person  interested  in  the  ac- 
count, or  merely  as  a  partner  in  the  firm  of  Brownrigg, 
Miller,  &  Co.  If  the  merits  of  the  case  had  turned  on  that, 
I  should  have  concurred  with  my  Lord  in  saying  that  the 
dnty  of  deciding  it  ought  not  to  be  cast  on  us ;  but  I  have 
come  to  the  conclusion  that  it  is  immaterial  to  the  decision 
of  this  case.  I  will  assume  that  the  bank  knew  that 
Brownrigg  was  not  the  sole  member  of  the  firm ;  then  how 
does  the  matter  stand  ?  There  is  a  fund  in  the  hands  of 
the  bank,  belonging  to  the  firm  of  Brownrigg,  Miller,  & 
Co.,  and  which  Brownrigg  had  been  actually  dealing  with 
as  his  own.  Then  the  bank  say,  we  will  not  advance  any 
more  money  to  the  Commissioners,  unless  you  will  under- 
take not  to  remove  your  funds  to  the  extent  of  the  extra 
•drance  until  the  same  is  repaid.  The  question  is,  what  is 
the  undertaking  which  Brownrigg  entered  into.  Mr. 
Henderson  argued  very  ingeniously  that  this  was  no  con- 
tract to  secure  one  fund  by  another,  but  only  a  contract 
that  the  account  should  not  be  drawn  under  6000L  As- 
somiog  that  to  be  so,  it  means  that  all  monies  so  received 
shaD  be  received,  in  the  first  place,  as  a  security  that  the 
iooount  shall  always  be  to  the  credit  of  the  bank  to  the  ex- 
tent of  5000£,  and  then  to  the  ordinary  purposes  of  the 
finn.  It  is  said  that  Brownrigg  had  no  right  to  pledge  the 
laoney  of  the  firm;  but,  having  done  so,  he  cannot  turn 
round  and  repudiate  his  own  act.  If  a  partner,  in  viola- 
tion of  his  duty  as  partner,  pledges  the  partnership  funds, 
it  would  be  strange  if  he  v>  ore  allowed  to  say,  "  I  was 
wrong  in  dealing  with  the  partnerpliip  funds,  and  there- 
fore I  seek  to  undo  what  I  Luvj  done."  Here  it  is  not 
QcoesBary  to  go  that  length,  because  there  is  nothing  to 
prevent  the  operation  of  the  general  rule,  deducible  from 
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1850.  BuddocKs  case  (a)y  and  the  other  caaes  which  have  fcdlowed 
it,  and  which  were  cited  in  the  argument.  On  these  grounds, 
it  appears  to  ine  clear  that  an  action  for  money  had  and  re- 
ceived will  not  lie,  imless  it  is  shewn  that  the  money  ad- 
vanced to  the  Commissioners  has  been  repaid;  and  that, 
whether  the  account  was  the  account  of  Brownrigg  alone 
or  of  the  partnership  firm,  the  plaintiffs  are  not  entitled  to 
recover. 

Platt,  B.,  concurred. 

Judgment  of  nonsuit 

(a)  6  Rep.  26  a. 


May  22.  I^O£  cL  Baker  and  Others  v.  Jones. 

The  receipt  of  J.  HIS  was  an  action  of  ejectment  to  recover  the  posses- 
rent  is  no  waiv-     .  A^.  .  •,^•1^1         1^        ,-r«i 

er  of  acontinu-  sion  of  certam  premises,  situate  m  Lhapel-street,  -fcxigeware- 

coveM^^  ^^  ^^^^>  ^^  ^  forfeiture  by  breach  of  covenant  in  not  repairing. 

Therefore,  The  cause  came  on  for  trial  before  Poilocky  C.  B.,  at  the  Md- 

was  bound,  un-  diesex  Sittings  after  Michaelmas  Term,  1848 ;  when  a  veitfct 

forfeiture  ^to^  was  taken  by  consent  for  the  lessors  of  the  plaintiff,  subject 

repair  within  to  the  award  of  an  arbitrator,  to  whom  the  cause,  and  all 

a  reasonable  ,        ,  ^  ^ 

time,  and  after  matters  in  difference  between  the  said  parties  and  one  B* 
Bor  accepted  -Darch,  who  agreed  to  become  a  party  to  the  submisaon, 
^t  there^'  were  referred.  The  arbitrator  awarded  (inter  alia)  as  fd- 
sonable  time  lows : — "  I  find  that,  by  a  building  lease,  being  an  indenture 
did  not  com-  dated  the  let  of  July,  1803,  and  made  between  J.  Buck,  of 
SteTtulh^.  tl^e  fii^t  part;  J.  Stephens  and  D.  Bullock,  of  the  second 
^ptance  of       part ;  J.  Ward,  of  the  third  part;  J.  Walton,  of  the  fourth 

part;  and  E.  Welch,  of  the  fifth  part;  the  swd  parties  of 
the  first,  second,  third,  and  fourth  parts,  did  demise  to  the 
said  E.  Welch  the  land  sought  to  be  recovered  in  this  ac- 
tion, for  99  years,  from  Christmas,  1792,  at  the  rent  there- 
in mentioned;  and  if  the  lessees  should  at  any  time  use 
the  premises,  or  any  part  thereof,  for  any  manufactory  save 
as  a  floorcloth  manufactory  as  then  used,  or  for  any  trade 
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orbiuiiiees  whatsoever,  without  the  licence  in  writing  un-  ^  1850. 
der  the  hands  of  the  lessors,  then  yielding  and  paying,  for 
the  residue  then  to  come  of  the  said  term,  over  and  above 
the  rent  thereinbefore  reserved,  the  monthly  rent  of  50/. 
The  lease  contained  a  covenant  by  the  lessee,  for  him- 
self and  his  assigns,  that  he  and  his  assigns  woidd,  at  their 
own  cost  and  charges,  well  and  sufficiently  repair,  uphold, 
support,  sustwi,  maintain,  tile,  slate,  lead,  paint,  pave, 
poige,  scour,  cleanse,  empty,  amend,  and  keep  the  same 
premises,  and  every  part  thereof,  with  all  and  all  manner  of 
needfiil  and  necessary  reparations  and  amendments  what- 
soever, when  and  so  often  as  need  or  occasion  shoidd  re- 
quire, during  all  the  said  term;  and  a  proviso,  that  in 
case  of  breach  or  non-performance  or  non-observance 
of  any  of  the  covenants,  clauses,  or  agreements  in  the 
leise,  the  lessors  might  enter  and  put  an  end  to  the 
term.  I  find  that  the  reversion  in  fee,  expectant  on  the 
termination  of  the  said  term,  became  vested  in  the  lessors 
of  die  plaintiff  prior  to  September,  1846,  and  has  so  con- 
tmaed  vested  to  the  present  time.  In  that  month  one  B. 
Duch,  who  proposed  to  become  tenant  of  the  premises, 
went  over  them  with  R.  CantweU,  a  surveyor,  on  behalf  of 
die  lessors  of  the  plaintiff,  and  pointed  out  to  him  certain 
tHentions  he  wished  to  make  therein,  which  consisted  in 
nvmng  certain  outbuildings,  and  making  excavations  for 
«w-pit8  and  veneer-pits.  On  the  12th  of  October,  1846,  the 
ksBors  of  the  plaintiff  signed  a  memorandum,  directed  to  J. 
Welch,  or  other  the  tenants  of  the  premises,  whereby  they 
gtrefiill  licence  and  authority  to  carry  on  the  trade  or  busi- 
ness of  a  timber-merchant  on  the  premises,  adding  the  words, 
^provided  that  any  alterations  therein  or  thereto  be  made 
to  the  satisfaction  of  our  surveyor,  Mr.  Robert  CantweU, 
testified  by  writing  under  his  hand."  On  the  18  th  of  March, 
1B47,  the  readue  of  the  term  was  assigned  to  the  defend- 
tnt,  D.  Jones,  and  on  the  3rd  of  April  in  that  year  he  paid 
^rent  due  under  the  lease  up  to  the  25th  of  the  pre- 


i 


Bui* 
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ceding  March.  For  a  long  lime  before  aad  at  the  time  of 
thia  paymeDt,  the  whole  of  the  premisea  were  out  of  repur, 
owing  to  the  neglect  of  the  leasees  to  perform  their  coye- 
nant  to  repair.  Fart  of  the  outbuildings,  coDueting  ofa 
ehed,  stable,  and  cow-bouse,  were  in  such  a  state  of  dili^ 
datioD  that  they  could  not  be  repaired,  and  it  waa  neceiaaij 
that  they  should  be  taken  down  and  rebuilt  Shortly  afts 
this  payment  of  the  rent,  R.  Darch,  who  at  that  time  btd 
become  tenant  of  the  premises  under  the  defendant,  IX 
JoiLCS,  proceeded  to  (and  in  fact  did)  pidl  down  all  Uw 
last-mentioned  out-bulldings,  and  made  certun  ezcaTatknM 
in  a  yard,  part  of  the  ground  demised.  He  eo  acted  with  « 
bona  iide  intention  of  re-crccting  tlie  out-buildings,  and  alao 
intended  to  use  part  of  the  space  exca^'&ted  as  saw-pits,  aad 
the  rest  for  rcaeer-pits,  both  required  in  his  trade  ofa 
timber  merchant  On  the  21st  of  October,  1847,  the  de- 
claration in  ejectment  was  served.  At  this  time,  the  prin- 
cipal building,  formerly  used  aa  a  floor-clolh  manufactory, 
had  not  been  properly  repaired,  part  of  the  out-buildiap 
had  been  re-crected,  and  part  had  not  been  re-built,  andlhi 
excavation  before  mentioned  was  in  progress.  InuneAitelf 
after  the  service  of  the  declaration  in  ejectment,  the  ei* 
vation  was  stayed,  and  the  pit  that  had  been  dug  waa  fiUcd 
up.     Upon  this  state  of  facts,  it  was  contended  by  the  lesMft 


TBIMITY  TBEM,    IS  VICT.  501 

pmpoees  of  dispoeiiig  of  the  action  of  ejectment,  I  do  award  1850. 
and  detennine,  that,  looking  at  the  state  of  the  premises  on 
the  25th  of  March,  1847,  if  the  lessees  were  entitled  by  law 
to  a  reasonable  time  from  that  day  to  put  the  premises  in 
repair,  such  reasonable  time  had  not  elapsed  when  the  de- 
claration in  ejectment  was  served.  But  I  award  and  deter 
mine,  that  it  was  the  duty  of  the  lessee,  from  time  to  time, 
to  repair  the  premises  pursuant  to  the  covenant,  and  that 
any  reasonable  time  for  so  repairing  must  date  from  the 
time  each  particular  reparation  was  required.  And  I  also 
award  and  determine,  that  the  lessors  of  the  plaintiff  had  a 
right  to  re-enter  on  the  day  the  declaration  in  ejectment  was 
ierved,  and  that  the  verdict  found  by  the  jury  is  to  stand." 
A  rule  had  been  obtained,  calling  on  the  lessors  of  the 
plaintiff  to  shew  cause  why  the  award  should  not  be  referred 
back  to  the  arbitrator,  as  &r  as  it  related  to  the  action  of 
^tment ;  against  which  rule — 

Martin  and  Cowling  now  shewed  cause. — The  arbitra- 
tor has  rightly  decided  that  there  was  a  breach  of  the 
eofenant  to  repair,  and  consequently  the  lessors  of  the 
plaintiff  are  entitled  to  recover  for  a  forfeiture.  The  receipt 
of  rent,  no  doubt,  affirmed  the  tenancy  up  to  the  time  the 
rent  became  due,  but  there  is  no  authority  to  shew  that 
it  operated  as  an  extension  of  the  time  for  repairing.  The 
principle  established  in^m^  v.  Woadtoard  (a),  namely, 
that  the  receipt  of  rent  by  a  landlord  destroys  his  right  to 
proceed  for  a  forfeiture  previously  committed,  does  not  apply 
here,  for  the  non-repair  of  the  premises  was  a  continuing 
breach,  which  entitled  the  landlord  to  re-enter:  Doe  d. 
AnUer  v.  Woodbridge  (i),  1  Wms.  Sound.  288.  In  Doe 
4  Flower  v.  Peck  (c),  it  was  held,  that  though  a  distress 
fcrent,  made  on  the  30th  September,  was  a  waiver  of  any 
fcrfdture  up  to  that  time,  yet  the  lessor  of  the  plaintiff  was 
entitled  to  recover  in  ejectment,  for  a  continuing  breach  of 

in)  6  B.  «c  C.  .519.        (h)  9  B.  &  C.  376.        (c)  1  B.  &  Ad.  428. 
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1850.  covenant  in  not  insuring  after  the  30th  September.  Do$ 
d.  Mustan  y.  Gladwin  (a)  also  shews,  that  a  waiver  of  for* 
feiture  hj  the  acceptance  of  rent  is  confined  to  the  period 
when  the  rent  was  received.  A  lessor  has  a  right  to  have 
the  premises  kept  in  repair  at  all  times  during  the  term : 
Luxmore  v.  Rohson  (5);  and  a  reasonable  time  for  repairing 
does  not  commence  afresh  after  each  act  of  waiver,  but  the 
time  continues  running.  It  woidd  have  been  no  answer  to 
an  action  of  covenant,  to  plead  that  the  plaintiff  authorised 
the  defendant  to  leave  the  premises  out  of  repair,  for  a  co- 
venant cannot  be  discharged  by  a  parol  licence:  Roeiu 
Gregson  v.  Harrison  (c). 

Hayesy  in  suppoii;  of  the  rule. — The  receipt  of  rent  ope- 
rates as  an  affirmance  of  the  tenancy,  and  therefore  an  ac- 
tion of  covenant  may  be  maintained,  though  ejectment  will 
not  lie.  A  tenancy  may  be  affirmed,  not  only  in  respect  of 
past  breaches,  but  also  prospectively.  Thus,  where  a  lease 
contained  covenants  to  keep  the  premises  in  repair,  and  also 
to  repair  within  three  months  after  notice,  and  the  premises 
being  out  of  repair,  the  landlord  gave  a  notice  to  repair  with- 
in three  months,  that  was  held  a  waiver  of  the  forfeiture  in- 
curred by  breach  of  the  general  covenant  to  keep  the  premises 
in  repair,  and  that  the  landlord  could  not  bring  ejectment  un- 
til after  the  expiration  of  the  three  months:  Doe  d.  Mart' 
craft  V.  Meux  (d).  Baylet/y  J.,  in  delivering  judgment,  distin- 
guishes  that  case  from  Roe  d.  Goatly  v.  Paine  (e),  where  the 
tenant  was  required  to  put  the  premises  in  repair yorfAtntt. 
Doe  d.  De  Rutzen  v.  Letms  (f)  proceeded  on  the  same  principle. 
There  the  lease  contained  a  general  covenant  to  repair,  and 
a  further  covenant  that  the  lessor  might  give  notice  of  want 
of  repair,  and  if  the  lessee  did  not  repair  within  two  months, 
the  lessor  might  re-enter  and  do  the  repairs  himself,  theez- 

(a)  6  Q.  B.  953.  (rf)  4  B.  &  C.  606. 

{h)  6  B.  &  A.  584.  {e)  2  Camp.  520. 

(c)  2  T.  R.  425.  (/)  5  A.  &  E.  277. 
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pcMe  of  which  the  lessee  was  to  repay  at  the  time  of  paying         ^BJO. 
hb  next  rent,  and  if  he  did  not  do  so  the  lessor  might  dis- 
tnun  on  him  for  the  expense  as  in  case  of  rent  in  arrear. 
There  was  also  a  power  of  re-entry  for  breach  of  any  cove- 
nant   The  premises  being  out  of  repair,  the  lessor  gave  the 
leseee  notice  to  repair  within  six  months,  and  that  if  he  did 
not  repair  within  that  time,  the  lessor  would  perform  the 
repairs  and  charge  him  with  the  expense.     The  premises 
were  not  repaired  within  the  six  months.     During  that 
time  a  negotiation  was  entered  into  between  the  lessor  and 
leasee;  and  after  the  expiration  of  the  six  months  the  lessor 
gave  the  lessee  notice,  that  if  he  did  not  agree  to  certain 
terms  in  three  days,  the  lessor  would  hold  him  to  the  cove- 
nints  in  the  lease.     The  lessee  did  not  agree ;  and  under 
these  circumstances  it  was  held  that  the  lessor  could  not  re- 
cover in  ejectment  for  a  forfeiture,  he  having  elected  to  per- 
form the  repairs  and  distrain  for  the  expense,  and  the  gene- 
nl  power  to  re-enter  not  being  revived  by  the  three  days 
notice.     So  here  the  plaintiff,  having  given  a  licence  to  the 
defendant  to  make  extensive  alterations  on  the  premises, 
cumot  bring  ejectment  before  they  are  completed,  for  the 
ficence  is  in  effect  a  declaration  by  the  plaintiff,  that  the 
defendant  shall  continue  as  tenant  while  the  alterations  are 
going  on.     By  the  acceptance  of  rent  the  lease  was  affirmed 
np  to  the  25th  of  March,  1847;  and  there  is  no  forfeiture 
udess  there  was  a  new  breach  after  that  time.  [Alderson^  B. 
--Suppose  the  arbitrator  had  foimd  that  twelve  weeks  was 
t  reasonable  time  for  repairing,  and  that  ten  weeks  had 
dapeed  when  the  rent  was  received,  woidd  the  defendant 
ktve  two  or  twelve  weeks  more?]     The  past  neglect  would 
be  waived,  and  there  would  be  no  breach  imtil  a  subsequent 
Be^ect  to  repair  within  a  reasonable  time.     The  acceptance 
^'rent  bars  the  entry,  because  it  shews  the  lessor's  intent 
Selection  to  have  the  lease  continue:  Marsh  v.  Curteys{a). 
—He  also  referred  to  Doe  d.  Darlington  v.  Ulph  {by 

(a)  Cro.  Elii.  52S.  (ft)  18  L.  J.,  Q.  B.,  106. 
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Pollock,  C.  B. — The  rule  must  be  diacharged.  Va 
question  is,  whether  the  action  of  ejectment  is  properly  £»• 
posed  of  by  this  finding — "  I  do  award  and  determine,  thil, 
looking  at  the  state  of  the  premises  on  the  25tli  of  March, 
1847,  if  the  lessee  were  entitled  by  law  to  a  reasonable  time 
from  that  day  to  put  the  premises  in  repair,  such  reBaonaUe 
time  liad  not  elapsed  when  the  declaration  in  ejectment  wti 
served.  But  I  award  and  detennine  that  it  was  the  dn^of 
the  lessee  from  time  to  time  to  repair  the  premises,  pumuot 
to  the  covenant,  and  that  any  reasonable  time  for  so  repairing 
must  date  from  the  time  each  particular  reparation  was  re- 
quired." That  appears  to  me  to  be  the  correct  rule  of  law, 
and  we  cannot  lay  it  down  that  a  new  time  for  repaistioa 
commences  after  each  receipt  of  rent  There  may  be  i 
considerable  distinction  between  the  case  of  an  actnl 
breach  before  the  receipt  of  rent,  the  reasonable  lame  harag 
elapsed,  and  where  the  reasonable  time  is  still  runnii^  be- 
cause in  the  latter  case  there  is  no  breach  to  waive,  buta 
the  former  there  is  some  ground  for  saying  that  the  aoMft 
ance  of  rent  is  a  waiver  of  the  forfeiture  actually  incmnd 
However,  I  do  not  mean  to  express  an  opinion  in  faTonrof 
the  proportion  which  Mr.  Hayes  has  contended  for,  audi  1 
must  own,  not  without  some  shew  of  reason;  it  b  suffidat 
to  say,  that,  upon  the  presentawaid  and  finding,  the  qontin 
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the  receipt  of  rent  waives  the  previous  forfeiture.  But  where        1850. 
the  matter  is  plmnlya  continuing  breach,  the  only  question  is, 
whether,  when  the  party  seeks  to  re-enter,  the  premises 
haye  been  an  unreasonable  time  out  of  repair  and  so  con- 
tmae. 

RoLFE,  B. — I  am  of  the  same  opinion.  If,  instead  of  '^  a 
lenonable  time,"  the  lease  had  named  five  days,  within 
which  the  lessee  was  to  repair,  there  coidd  have  been  no 
difficulty,  because  the  five  days  had  elapsed  on  the  25th 
March,  1847:  the  receipt  of  rent  woidd  have  been  a  waiver 
of  the  actual  breach,  but  it  would  have  been  no  waiver  of 
I  neglect  to  repair  between  the  21st  and  25th,  for  then 
tbere  was  no  complete  breacL 

Platt,  K — ^It  is  a  fallacy  to  say  that  the  receipt  of  rent 
WM  a  waiver  of  the  breach  of  contract  to  repair,  for  it  was 
a  continuing  breach,  and  until  the  repairs  were  perfected, 
the  lessors  of  the  plaintiff  were  entitled  to  re-enter  for  the 
ftrfeiture. 

Rule  discharged. 
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ToivNEND  ti.  Woodruff  and  Others. 

X  RKSFASS  for  seizing  and  taking  the  pluDtdfiTa  goodi 
and  chattels,  to  wit,  potatoes,  onions,  hampers,  baeketi, 
measures,  scales,  and  weights. 

Second  plea — That   before  and  at  the  eaid  time  irim 
&c.  the  defendant  J.  WoodruiT  was  lawfully  possessed  oC 
a  certain  close,  called  May  Day  Green,  situate  in  the  ponh 
of  Barnslcy,  in  the  county  of  York,  and  because  the  goodi 
and  chattels  in  the  declaration  mentioned,  before  and  at  dw 
said  time  when  &a, were  wrongfully  in  and  upon  thesaiddoM^ 
incumbering  the   same  and    doing  damage   there  to  tfn 
defendant  J.  Woodruff,   and   because  the  pLuntiS*,   wbn 
requested  so  to  do  by  the  defendant,  J.  Woodruff,  refuaedb) 
remove  the  said  goods  and  chattels  from  and  off  ibe  said  ckae, 
the  defendant  J.  Woodruff  in  bis  own  right,  and  the  odw 
defendants  as  his  servants  and  by  his  conmiand,  seiied  id 
took  the  said  goods  and  chattels  in  the  said  close  so  incuIIlbe^ 
ing  tlie  same,  and  removed  and  carried  away  the  same  to  I 
small  and  convenient  distance,  to  wit,  to  the  distance  cftm 
yards  from  the  said  close,  and  there  left,  the  same  fra*  tlwMt  _ 
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of  the  plaintiff,  doing  no  unnecessary  damage  to  the  said         1850. 
goods,  &C.;  quae  sunt  eadem,  &c — Verification.  Townekd 

Fifkh  plea. — That,  before  and  at  the  time  when  &c.,  one 
Mary  Thompson  \ras  lawfully  possessed  of  a  certain  close, 
part  and  parcel  of  certain  land  called  May  Day  Green,  si- 
toate  &C.,  and  because  the  goods  and  chattels  in  the  declar- 
ation mentioned,  before  and  at  the  same  time  when  &c., 
were  wrongfully  in  and  upon  the  last-mentioned  close,  in- 
cumbering the  same  and  doing  damage  to  Mary  Thompson, 
Ae  defendants  at  the  said  time  when  &c.,  as  the  servants 
rf  Mary  Thompson  and  by  her  command,  seized  and  took 
tile  said  goods  and  chattels  in  the  last-mentioned  close  so 
iMambering  the  same,  and  removed  and  carried  away  the 
ame  to  a  small  and  convenient  distance  &c.,  doing  no  un- 
necessary damage,  &c;  qua?  sunt  eadcm. — Verification. 

Replication  to  the  second  plea. — That,  long  before  and 
mtll  and  at  the  said  time  when  &c.,  there  of  right  has 
ken,  and  of  right  has  been  used  and  accustomed  to  be,  and 
iliD  of  right  ought  to  be,  a  certain  public  market  held  in 
nA  npon  the  swd  close  in  wliich  &c.,  on  Wednesday  in 
cadi  and  every  week  throughout  the  year,  for  the  buying 
ind  selling  of  all  and  all  manner  of  provisions;  and  tliat, 
licfore  and  at  the  said  time  when  &c.,  the  same  being  on 
Wednesday,  a  ccrtidn  public  market  was  duly  held  in  and 
vpon  the  said  close  in  which  &c.,  for  the  buying  and  selling 
tfall  and  all  manner  of  provisions  as  aforesaid;  and  that  the 
plaintiff,  then  being  a  person  obtaining  his  livelihood  by 
Imjring  and  selling  provisions,  before  the  said  time  when 
fci  to  wit,  on  &c,  brought  into  the  said  close  in  which  &c,, 
into  the  said  public  market  there,  the  potatoes  and  onions 
in  the  declaration  mentioned,  for  the  purpose  of  cx- 
pmg  to  sale  and  selling  the  same  in  the  said  market,  tlie 
vme  being  provisions  as  aforesaid,  and  then  brought,  toge- 
ther with  the  said  potatoes  and  onions,  tlic  said  hampers^, 
kakets,  &c,  into  the  said  close  in  which  &c.,  the  said 
kmperB  and  baskets  then  holding  and  containing  the  said 
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IMO.  potatoes  and  onions,  and  being  neceaaary  and  proper  ft* 
^i,^„yii„  holding  and  containing  the  some,  and  beii^  commonly  of 
WowNurrr  "^^^  ^"^  *°  ^^  ^^  mai^«t  for  that  purpose,  sud  bong  no 
inconvenience  or  annoyance  to  the  holding  the  aud  nuuket, 
or  to  any  person  buying  or  selling  or  trafficking  thereat  or 
therein,  and  the  said  meaaures,  acalea,  and  weights  boag 
necessary  and  proper  utenmla  and  implements  of  the  wd 
business  of  the  plaintiff  for,  and  being  neceasaiy  and  propv 
for,  the  measuring  and  weighing  out  <^the  eud  pronooai 
on  the  sale  thereof,  and  being  commonly  of  ri^t  need  ii 
the  said  market  for  that  purpose,  and  b«i^  no  inoo^T^ 
nicncc  OF  annoyance  to  the  holding  the  said  nuu^et,  orto 
any  perron  buying  or  Belling  or  tndBcking  thereat  « 
therein,  which  stud  potatoes  and  oniona  were  in  and  qn 
the  said  close  in  which  &c,  so  by  the  pluntiffezpoaedto 
aalc  as  aforesaid,  and  held  and  contained  as  aforesaid,  id 
witli  the  said  measurea,  scales,  and  weights  for  the  poipB 
aforesaid,  until  the  defendantsof  their  own  wrong  afterwiA 
on  the  said  Wednesday,  during  the  sud  mai^et  so  u  Jst- 
said  held,  to  wit,  on  &c,  the  sud  potatoes  and  atdaaa  Ja^ 
npon  the  said  close  in  which  &c,  in  the  said  matketnv 
aforcsiud  exposed  to  sale,  and  held  and  contained  as  ibH- 
Miii],  with  tlip  enid  nieasnrefi.  bciiIof,  ami  weighty  and  atlMT 
weights  for  the  purpose  aforesaid,  Bciec<i,  took,  and  !*■ 
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before  the  said  time  when  &c,  to  wit,  on  &c.,  demised  the         1850. 
said  close,  called  May  Day  Green,  to  the  defendant  Joseph      Towrbkd 
Woodni£^  for  one  whole  year  then  next  ensuing,  and  so  on, 
from  year  to  ye:ir,  as  long  as  they  the  said  William  Pitt 
Earl  Amherst,  Henry  Thomas  Earl  of  Chichester,  and  the 
Reverend  William  Alderson,  Clerk,  and  the  said  Joseph 
Woodruff,  should  respectively  please;  by  virtue  of  which 
nid  demise  the  siud  Joseph  Woodruff,  afterwards  and  be- 
fore the  said  time  when  &c ,  to  wit,  on  &c,  entered  into  and 
upon  the  said  dose  called  May  Day  Green,  and  became  and 
was  possessed  thereof  as  in  the  said  second  plea  mentioned. 
That  the  defendant,  Joseph  Woodruff,  being  so  possessed  of 
the  aaid  close  called  May  Day  Green,  the  plaintiff,  before 
the  Baid  time  when  &c.,  had  wrongfully,  and  without  the 
leave  or  licence  and  against  the  will  of  the  said  Joseph 
Woodruff,  put,  placed,  and  set  down  the  goods  and  chattels 
in  the  declaration  mentioned,  and  because  the  same  were 
at  the  6ud  time  when  &c.,  without  the  leave  or  licence  and 
igunat  the  will  of  the  said  Joseph  Woodruff,  wrongfully  in 
aod  upon  the  siud  close,  and  set  down  and  standing,  lying, 
and  resting  in  and  upon  the  soil  and  groimd  thereof,  and  in- 
cumbering the  same  close,  and  doing  damage  there  to  the  said 
Joseph  Woodruff,  and  because  the  plaintiff,  when  requested 
80  to  do  by  the  said  Joseph  Woodruff  as  aforesaid,  refused 
to  remove  the  said  goods  and  chattels,  he  the  defendant 
Joeeph  Woodruff  in  his  own  right,  and  the  other  defendants 
tt  his  servants  and  by  his  command,  seized  and  took  the 
nid  goods  and  chattels  in  the  said  close  so  incumbering  the 
Mme  as  afores:ud,   and  removed  and   carried   away  the 
nme  to  a  small  and  convenient  distance,  and  there  left 
the  same  for  the  use  of  the  plaintiff,  doing  no  unnecessary 
dtmage  &c.,  as  they  lawfully  might  for  the  cause  aforesaid. 
—Verification. 

The  rejmnder  to  the  replication  to  the  fifth  plea  stated, 
^  the  same  persons  '^  were  seised  in  their  demesne  as 
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1850.        of  fee  of  aiid  in  the  land  called  May  Day  Green,  in  tii 
TowKBKD      ^'^  P^^^  mentioned,  and  were  also  seised  ua  of  fee  of  th 
V.  market  in  the  replication  to  the  fifth  plea  mentioned,  ao 

which  said  market,  before  and  at  the  said  time  when  &a,  wi 
held  as  well  in  and  upon  the  said  close  in  the  fifth  plea  mei 
tioncd,  as  in  and  upon  other  parts  of  the  said  land  calle 
May  Day  Green."   It  then  stated,  as  in  the  other  rejoindei 
a  demise  to  Joseph  Woodruff  of  "  the  said  close  in  the  fifti 
plea  mentioned,  and  the  said  other  parts  of  the  said  lam 
called  May  Day  Green,  in  and  upon  which  the  said  mar- 
ket was  so  held  as  aforesaid;"  by  >'irtue  of  which  s^d  de- 
mise Joseph  Woodruff  entered  and  was  possessed  thereof. 
Tliat  Joseph  Woodruff,  being  so  possessed,  '*  before  the  said 
time  when  &c.,  to  wit,  on  &c.,  demised  and  let  the  dose  in 
the  fifth  plea  mentioned,  being  such  part  and  parcel  of  the 
said  land  called  May  Day  Green,  to  the  said  Mary  Thomp- 
son for  a  certain  term,  to  wit,  for  the  term  of  half  a  year, 
for  the  purpose  of  erecting  a  certain  stall  or  standing  in  and 
upon  the  said  close,  being  such  part  and  parcel  of  the  said 
land  called  May  Day  Green,  and  in  the  s^d  market  so 
held  thereon,  and  on  the  said  other  parts  of  the  said  land 
called  May  Day  Green,  for  the  purpose  of  selling  and  dis- 
posing of  goods  and  chattels  at  such  stall  or  standing  in  the 
said  market,  the  said  close  so  being  such  part  and  parcel  of 
the  said  land  called  May  Day  Green,  not  being  an  unreafion- 
able  quantity  of  land  for  that  purpose,  and  there  being  suf- 
ficient market  ground  left  for  aU  otlier  persons  resorting 
thereto,  and  for  all  the  purposes  of  the  s^d  market"    The 
rejoinder  then  stated  that  Mary  Thompson  entered  and  was 
possessed  of  the  said  close,  and  because  the  goods  were 
wrongfully  placed  thereon  without  the  leave  or  licence  of 
Mary  Thompson,  the  defendants  as  her  servants  took  the 
goods  and  removed  them  to  a  convenient  distance  Aa-*- 
Verification. 

Special  demurrer  to  the  rejoinder  to  the  replication  to 
the  second  j)lea,  assigning  for  causes  (amongst  otliers),  that 
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the  rejoinder  is  either  a  denial  of  the  replication,  in  which         1850. 
case  it  is  informal^  and  also  should  have  concluded  to  the       Townrnd 
country;  or  it  confesses  the  replication,  and  avoids  it  by      woodruff 
matter  which  is  either  immaterial  or  improperly  pleaded: 
ak>,  that  the  defendants  ought  to  have  shewn  by  what 
right  the  owners  in  fee  of  the  close  and  market  demised  the 
market,  freed  from  and  independent  of  the  right  to  hold 
the  market. 

There  was  a  demurrer  on  similar  grounds  to  the  rejoin- 
der to  the  replication  to  the  fifth  plea. 

The  defendant's  points  were,  that  the  replications  were 
insofficient,  inasmuch  as  they  admitted  that  the  goods  were 
npon  the  locus  in  quo  incumbering  the  ground,  without 
ehewmg  any  right  to  stallage  or  standage  by  licence  from 
the  owners  of  the  soil  or  otherwise,  or  any  satisfaction 
made  to  the  owners  of  the  soil  for  the  use  of  it. 

CowUngy  in  support  of  the  demurrers. — The  rejoinders  arc 
bad  in  form  and  substance.  Their  meaning  is  ambiguous. 
If  mtended  to  be  a  traverse  of  the  right  to  hold  the  mar- 
ket, the  traverse  is  informal;  but  if  they  admit  the  public 
r^t  of  market,  they  are  bad  in  substance,  for  then  it  be- 
comes immaterial  whether  or  no  the  goods  were  placed 
there  with  the  licence  of  Woodruff  or  his  lessee. 

The  main  question,  however,  is,  whether  the  replications 
*rc  good;  and  it  is  submitted  that  they  are.  Every  person 
who  brings  to  a  market  goods  for  sale  has  a  right  to  place 
mem  on  the  ground,  subject  to  groimdage.  The  plaintiff 
4>e8  not  set  up  a  claim  of  piccage,  or  in  any  way  to  in- 
terfere with  the  soiL  TTie  Mayor  of  Lawnsoris  case  (a), 
^AuttinN.Whittred{b\  are  express  authorities  that  goods 
btOQght  to  a  market,  and  there  set  on  the  ground,  are  not 
^^ouige  feasant,  and  cannot  be  distrained  as  such,  though 
«*e owner  refuse  to  pay  toll:   Wlglcij  v.  Peachy {c)y  Mayor 

(«)  Cro.  Eliz.  75.        {h)  Wiile**,  623.        (c)  2  Ld.  Raym,  1589. 
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i>f  Norwich  V.  Swann(a\  and  Mayor  of  NorUum^on  T. 
Ward(h\  do  not  militate  against  this  view,  but  only  deode 
that  trespase  lies  Tor  setting  tables  or  erectii^  staUa  in  ■ 
market-place,  without  leave  of  the  owner  of  the  eoiL  If 
the  plaintiff  has  occupied  more  ground  than  he  ou^t  to 
have  done,  the  owner's  remedy  is  not  by  distress,  hut  by 
an  action  for  compensation  for  the  use  of  tbe  soil. 

Tomlinson,  contr^  —The  question  is  best  raised  b;  the 
last  replication  and  rejoinder.  The  goods  were  danuge 
feaeant  on  the  close  demised  to  Mary  Thompson.  A  po- 
8on  entitled  to  sell  goods  in  a  market  has  no  right  to  oaxf] 
the  ground  with  baskets  and  measures  to  the  ezclunoD  i 
others.  In  Austin  v.  Whxttred,  the  defendant  relied  ittWr 
upon  his  title  to  the  maricet  than  on  his  tide  to  the  aoiL  b 
Mayor  of  Norwich  v.  Swatm,  the  right  to  occupy  gnn' 
in  a  market  was  construed  with  greater  strictness  thm  a 
the  previous  cases.  In  Mayor  of  Northampton  t.  JM^ 
the  Court  said,  "  that,  by  law,  every  man  has,  of  eoBom. 
right,  a  liberty  of  ccHuing  into  any  public  market,  to  bif' 
and  sell,  without  paying  any  toll,  if  it  be  not  due  by  coih^ 
or  prescription ;  but  if  he  requires  any  particular  easoiii^' 
or  convenience,  as  a  stall  in  the  market,  he  must  ban  A^ 
licence  of  the  owner  of  the  soil  for  that  purpose,  if  then  h^ 
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market  wacs  held  in  the  close,  to  which  the  defeudantd  re-         1830 
join  a  demise  of  a  portion  of  the  close  for  a  stall,  sufficient      Townend 
room  in  the  market  being  left  for  other  persons.     Prince  v.      Wqo^uff 
Uwis{a)  shews,  that  the  owner  of  a  market  is  not  bound 
to  appropriate  the  whole  space  to  the  purposes  of  the  mar- 
ket, if  sufficient  remain  for  accommodation  of  the  persons 
resorting  to  it      He  also  referred  to  Bmnington  v.  Tay- 
hr(b)  and  Lochwood  v.  Wood{c). 

Cowling^  in  reply. — This  is  not  the  case  of  a  letting  of  a 
stall  to  Mary  Thompson.  The  defendant  Woodruff  had 
only  a  demise  of  the  close,  not  of  the  market,  and  he  de- 
mised a  part  of  the  close  to  Mary  Thompson,  but  the  right 
to  regulate  tlie  market  remained  in  the  lords. 

Pollock,  C.B. — Our  judgment  must  be  for  the  plain- 
tiff The  defendant  Woodruff  justifies  under  a  demise  of 
the  close  by  the  owners  in  fee,  but  that  is  subject  to  the 
right  of  market  stated  in  the  replication.  Mary  Thompson 
takes  under  a  demise  by  Woodruff  of  a  part  of  the  close, 
aod  consequently  her  right  is  subject  to  the  same  right  of 
market 

Alderson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 

(a)  5  B.  &  C.  363.  (/;)  2  Lutw.  1517.  (c)  6  Q.  B.  31. 
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bolder  of  the 
bill,  an1«u 
not  only  the 
mooBj  p&id 
pro  tuto  du- 
chaised  Uio 
lUbili^  of  the 
tcoeplor,  but 
■Im  tke  pft7- 

nUMtokthit 
raqmrit  either 
enKHorini- 
plkd.  There- 
nn,  when  the 
pUntUTdnnr 


Ibrtbi  mecom- 


tbe  defendant, 


bill  of. 
chmn^  which, 
vlwn  dne,  wu 
dithoooumd, 
and  the  plain- 
tlir,  without 
luwlng  TO- 


Slejgh  v.  Sleigh. 

^\SSUMPl^IT  for  money  paid  to  the  defendant's  lub— 
Flea,  non  aeauinpsit 

At  tlie  trial,  before  Parke,  B.,  at  the  Middlesex  iStdngiii 
Trinity  Term,  1849,  it  appeared  that  the  action  was  bron^ 
to  recover  the  aumof25Apaidby  the  plaintiff  under  the  fill- 
lowing  circumstances: — The  plaintiff  drew  and  indwndi 
bill  of  cxdmnge  for  100^  for  the  defendant's  accmnmoib- 
tioD.  It  was  delivered  to  the  defendant,  and  he  nepi- 
tiated  it;  when  due  it  was  not  pud  by  the  defendant,  bit 
the  pliuntiff  paid  2oL  to  the  holder,  in  port,  and  that  mt 
he  sought  to  recover  from  the  defendant  in  this  fonn  of  l^ 
tiOD.  Tlie  bill,  not  being  taken  up,  renuuned  in  the  bo^ 
of  the  holder,  in  oi'der  that  he  might  recover  the  remudff 
from  the  defendant  and  other  parties,  and  there  wii  >• 
proof  of  due  presentment  to  the  defendant,  nor  of  notaoa  rf 
dishonour.  The  learned  judge  directed  a  verdict  for  A> 
pl^ntiff,  reserving  leave  for  the  defendant  to  move  to  enlV 
a  nonsuit. 

Crmcthr,  in  the  some  Term,  obtiuned  a  nile  nin  aoon^ 

ingly.     Against  which — 
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aly  recover  from  him  the  residue:  Bacon  v.  Searks  (a).      ^850. 
ftir*^,B« — No  doubt  this  was  money  paid  for  the  acceptor's 
se,  because  it  exonerated  him  pro  tanto;  but  how  was  it 
aid  at  his  request,  for  the  plaintiff  was  not  bound  to  pay 
be  bill?]   The  payment  was  a  benefit  to  the  defendant,  and 
iheiefore  the  law  will  imply  a  request.  In  point  of  law  this  was 
I  contract  of  indemnity  agunst  any  expense  which  the  plain- 
tiff might  be  put  to  by  having  drawn  the  bill :    Poumal  v. 
Fenand(b)yHuntlei/y.  Sanderson  (c).    The  defendant  cannot 
takeadvantage  of  the  want  of  notice  of  dishonour.  As  soon  as 
be  made  default  in  the  performance  of  his  engagement,  the 
pUntiff  acquired  an  authority  to  pay  the  bill:    Alexander 
T.  Vane  (d),  Simpson  v.  Penton  (e).     In  Pitman  on  Prin- 
ofd  and  Surety  (J\  it  is  said,  "  If  the  obligation  which  the 
nirety  engaged  his  principal  should  perform  is  the  payment 
of  a  sum  of  money,  and  the  money  is  due  to  the  creditor 
imder  the  contract,  the  surety  may  pay  the  creditor  the 
money  due  to  him,  even  though  he  did  not  pay  the  debt  by 
tbe  desire  of  the  creditor;    for  the  joint  obligation  of  the 
prindpal  and  surety  towards  the  creditor  is  sufficient  to 
prove  the  principal's  consent  or  authority  to  making  that 
payment"     In  support  of  that  doctrine  reference  is  made  to 
Aejudgmentof  Lord-Ki?nyo7i,  C.  J.,  in  Exallw,  Partridge{g)y 
Brouffhton's  case(Ji)y  and  the  judgment  of  Lord  Brougham^ 
C,  in  Hodgson  v.  Shaw  (i). 

CrawdeTy  in  support  of  the  rule. — The  plaintiff  was  in  the 
•ine  position  as  a  drawer  for  value,  and  was  not  obliged  to 
l*y  the  bill,  except  upon  the  receipt  of  due  notice  of  dis- 
honour. He  might  have  sued  the  defendant  on  the  bill,  but 
^*Uiot  recover  for  money  paid  to  his  use ;  for  the  defend- 

(a)  1  H.  Bl.  88.  (/)  Page  130. 

(*)  6  B.  &  C.  439.  (g)  8  T.  R.  308. 

(c)  1  C.  &  M.  467.  (A)  5  Rep.  24. 

(rf)  1  M.  &  W.  511.  (i)  3  My.  &  K.  183. 
W  2  C.  &  M.  430. 
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ant  never  requested  him  to  diBpense  with  notice  of  diabowmr, 
or  to  pay  the  bill  or  an;  part  of  it.  This  was  a  volinitit; 
pajnuent  by  the  plaintiff  in  his  own  wrong.  In  all  the  can 
where  a  drawer  haa  recovered  agunat  an  acceptor  for  mon^ 
paid  to  his  use,  the  payment  has  been  under  ctanpulmii, 
or,  at  all  events,  there  has  been  a  l^al  oUigation  to  pi^. 
Here  the  omission  to  give  notice  of  dishonour  diacfaaiged 
the  pluntiff  from  all  liability  in  respect  of  the  lull:  Ei 
parte  Heath  (a),  BayUy  on  BiUi  (fi). 

Cor.  adv.  wlL 


The  judgment  of  the  Court  was  now  delivered  by 


Fauk  E,  B. — This  case  was  tried  before  me  in  the  Sltiip 
in  Trinity  Term  last,  when  the  pluntiff  recovered  a  vei^ 
leave  being  reserved  to  the  defendant  to  enter  a  naanL 
Arule  nisi  was  granted,  and  argued  afler  Miflnu'lmM  Xsk 

The  question  is,  whether  the  pluntiff  can  recover,  is  v 
action  for  money  pud  to  the  defendant's  use,  the  som  rf" 
25£,  which  he  pud  imder  these  drcamBtancea.  [Hia  Lad- 
ship  stated  the  facts  as  above  set  forth.]  It  most  be  tab% 
therefore,  for  the  purposes  of  this  suit,  that  tlie  plaintiffhi 
pud  the  money  without  being  compellable  at  law  to  d>  M 
Kow,  to  make  a  person  liable  in  this  form  t£  adka  kt 
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there  is  no  doubt,  that,  if  a  person  lends  his  name  to  another        1850. 
for  his  accommodation,  the  party  accommodated  undertakes 
to  pay  the  bill  at  maturity,  and  fiirther,  to  indemnify  the  per- 
son accommodating  him,  in  case  that  person  is  compelled  to 
pay  the  bill  for  him  (Byks  an  BiUs,  p.  94);  and  this,  no  doubt, 
18  an  implied  authority  to  such  person  to  pay  it,  if  he  be  in 
that  ffltuation  that  he  may  be  compelled  by  law  to  pay  the 
bDl,  though  the  holder  do  not  actually  compel  him  to  do  so; 
and  after  payment  he  may  sue  the  party  accommodated  for 
money  paid  on  his  account;  for  such  payment  is,  in  [truth, 
under  the  implied  authority  given  by  the  contract  of  accom- 
nH)dation  between  the  parties ;  and  whether  this  be  a  pay- 
ment of  the  whole  bill,  or  of  only  a  part  of  it,  makes  no 
difference.    But  the  defendant,  as  the  person  accommodated, 
has  not,  we  think,  undertaken  to  indenmiiy  the  plaintiff 
against  the  consequences  of  any  payment  which  the  plaintiff 
may  voluntarily  make  with  knowledge  of  the  circumstances. 
Whether  it  is  so  in  cases  in  which  the  legal  obligation  has 
been  discharged  by  circumstances  unknown  to  him,  as  for 
inatance,  by  the  creditor  having  given  time  to  the  principal 
debtor  without  his  knowledge,  it  is  unnecessary  to  deter- 
nune;  but  where  a  payment  is  made,  as  in  this  case,  with 
tfie  knowledge  on  the  part  of  the  plaintiff  that  he  was  not 
bound  to  pay,  for  the  want  of  a  notice  of  dishonour,  to  which 
he  was  unquestionably  entitled,  we  think  the  payment  is 
M  made  with  the  implied  authority  of  the  defendant.     It 
»  ytrj  true,  that,  if  the  plaintiff  here  had  voluntarily  paid 
the  whole  bill,  he  might  have  sued  the  defendant ;  but  this 
ivon  another  principle,  viz.,  that  the  plaintiff  becomes  the 
holder  of  the  bill  after  it  is  paid  by  him;  and  a  holder  so  si- 
toated  may,  according  to  the  law-merchant,  sue  the  acceptor 
^ipon  the  bill  itself;  for  the  holder  may  always  waive  the  want 
<^diie  presentment  and  notice,  and  sue  the  acceptor,  who  is 
not  discharged  by  the  want  of  it,  but  not  a  collateral  party, 
^  is  discharged  by  the  same  laches.     But  the  holder  in 
^  case  does  not  sue  him  as  for  the  money  peud  to  his  use, 
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nor  is  a  request,  express  or  implied,  in  such  a  case  at  all  ma- 
terial to  his  recovering  the  amount  But  here  the  pUdntiff 
cannot  sue  on  the  bill ;  for,  not  having  pwd  it,  he  is  not 
the  holder;  and  he  has  on  these  facts  only  pdd  money  to 
the  holder  voluntarily,  and  without  reque«t,  express  or 
implied,  from  the  defendant  We  are,  therefore,  of  opinion 
tliat  the  defendant  is  entitled  to  a  rule  absolute  to  enter 

a  nonsuit. 

Rule  absolute. 


Jvait  5. 

Proceedings 
in  outlawry 
cannot  be 
fonnded  on  a 
ca.  sa.  return- 
able "  imme- 
diately after 
the  execution 
thereof 


Levy  v.  Hameb. 

JCjIIROR  coram  vobis  to  reverse  proceedings  in  outlawry 
after  final  judgment  The  error  assigned  was,  that  tlie  writ 
of  capias  ad  satisfacieudiun,  which  issued  in  vacation,  wad 
made  returnable  '^  immediately  after  the  execution  thereof,* 
whereas  it  ought  to  have  been  made  returnable  on  a  day 
certain  in  Term. 

Lusli^  for  the  plaintiff  in  error. — Proceedings  in  outlawry 
cannot  be  founded  on  a  writ  of  capias  returnable  imme- 
diately after  the  execution  thereof.     At  common  law,  the 
capias  must  have  been  returnable  on  a  general  return  day, 
and  the  exigi  facias  tested  on  the  quarto  die  post  of  the 
return  of  the  capias:  Tidd.  Prac.  129, 132.     The  2  Will  4, 
c.  39,  8. 6,  enacts,  "  that,  after  judgment  given  in  any  action 
commenced  by  writ  of  summons,  &c.,  under  the  authority 
of  this  Act,  proceedings  to  outlawry  or  waiver  may  be  had 
and  taken,  and  judgment  of  outlawry  or  waiver  given,  in  audi 
manner  and  in  such  cases  as  may  now  be  lawfully  done  after 
judgment  in  an  action  commenced  by  original  writ;"  that 
means  by  capias  returnable  on  a  day  certain.     The  3  &  ^ 
Will.  4,  c.  67, 8.  2,  which  is  relied  on  by  the  plaintiff,  enact*, 
"that  all  writs  of  execution  maybe  tested  on  the  day  on  which 
the  same  are  issued,  and  be  made  returnable  immediately  after 
the  execution  thereof."    But  the  object  of  that  cnaclracnt 
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was  to  facilitate  the  recovery  of  the  fruits  of  the  judgment,  1850. 
by  enabling  the  party  to  compel  the  sheriff  to  render  an  ac-  ^TkvT^ 
count  forthwith.  An  outlawry  cannot  be  founded  on  such  „  ^• 
i  wnt,  for  it  never  can  be  returnable  until  after  it  is  execut- 
ei  A  &  fa.  returnable  '^immediately  after  the  execution 
thereof)  is  not  executed  until  the  whole  amount  indorsed  is 
leaded  under  it:  Jordan  v.  Bincke8(a);  and  in  like  manner  a 
ca.  sa.  of  that  description  is  current  until  the  defendant  is 
arrested  upon  it  Bail  cannot  be  fixed  by  such  a  writ: 
Kemp  V.  Hyslop  (i).  This  point  was  determined  by  the 
Court  of  Queen's  Bench  in  Leuns  v.  Holmes  (c),  where  Lord 
Denman^  C.  J.,  in  delivering  the  judgment  of  the  Court, 
■ays, "  First,  it  is  said  that  no  proceedings  to  outlawry  can 
be  grounded  on  a  ca.  sa.  returnable  immediately  after  exe- 
eotion,  as  such  writ  can  only  be  executed  by  arresting  the 
defendant,  in  which  case  there  is  no  ground  for  proceeding 
to  outlawry.  If  he  be  not  arrested,  the  writ  does  not  be- 
come returnable;  and  the  fact  of  its  being  returned  cannot 
belp,  whether  it  is  done  by  a  Judge's  order  or  not;  for, 
Jtrictly  speaking,  no  writ  can  be  returned  before  it  is  re- 
tonable,  although  a  Judge  may  order  the  sheriff  to  return 
what  he  has  done  upon  it,  and  so,  in  some  sense,  to  return 
the  writ," 

&  Temple,  in  support  of  the  rule. — If  Lewis  v.  Holmes  was 
ooirectly  decided,  no  doubt  this  case  must  be  governed  by 
It;  but  it  proceeded  on  the  authority  of  Kemp  v.  Ht/slop,  and 

the  reasons  there  ^ven  do  not  support  it. — [Jb/focA,  C.  B. — 
"Hie  case  of  Lewis  v.  Holmes  is  in  point,  and,  if  incorrectly 
decided,  must  be  set  right  by  a  Court  of  Error.] 


Per  Curiam  (d) — 


Judgment  for  the  defendant. 


W 18  L.  J.,  Q.  B.,  227.  (rf)  Pollock,  C.  B.,  Ahiermn,  B. , 

W  1  M.  &  W.  58.  Bolfe,  B.,  Piatt,  B. 

(0  10  Q.  B.  896. 
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By  the  5  &  6 
Will.  4,  c.  cvii. 
the  Great 
Western  Rail- 
way Company 
were  autho- 


By  the  5  &  6  Will  4,  c.  cvii,  intituled  « An  Act  form 
a  railway  from  Bristol  to  join  the  London  and  Biirniii 
Railway  near  London,  to  be  called  The  Great  W« 
Railway,  with  branches  therefrom/*  &c,  the  subsc 
were  united  into  a  Company  for  making  such  railway 


Junes.      The  Attorney-General   v.    The  Great  We 

Railway  Company. 

jCxN   information    having  been    filed    by  the  Att 
General  in  the   Court   of  Chancery   against  the 
Western  Railway  Company,  for  charging,  for  the  cc 
ance  of  passengers  and  goods,  rates  exceeding  those  al 

rised  to  t&lce  v^  tj  ^ 

certain  toll  for  by  law,  the  following  case  was  stated  by  order  of 
If'^n^""  ChanceUor  Wigram,  for  the  opinion  of  this  Court: 

and  goods.  By 
the9&10Vict. 
c.  eccxxxvii. 
and  the 
9  &  10  Vict. 
c.  cccxxxviii. 
which  Acta 
received  the 
Royal  Assent 
on  the  3rd 

AuKUfit,  1846,  a  Company  was  incorporated,  called  The  Birmingham  and  Oxford  Ji 
BaiTway  Company,  who  were  authorised  to  receiye  toll  at  a  rate  leas  thui  the  scale  of  ( 
the  Great  Western  Railway.  Those  Acts  empowered  the  Great  Western  Railway  Co 
to  purchase  the  Birmingliam  and  Oxford  Junction  Line,  provided  that  no  sucii  to 
should  take  effect  until  the  tolls  of  the  Great  Western  Railway  should  have  been  redQ 
Act  of  Parliament  to  the  same  scale  as  that  of  the  Birmingham  and  Oxford  Jnnctio 
way.  On  the  same  3rd  of  August,  1846,  the  Royal  Aiaent  was  given  to  the  9  &  10  1 
cccxv.  whereby  a  Company  was  incorporated,  called  The  Birmingham,  Wolverhampt 
Dudley  Railway  Company,  who  were  authorised  to  receive  the  same  tolls  as  the  Bii 
ham  and  Oxford  Junction  Railway  Company.  By  an  agreement  dated  the  12tJi  Nori 
1846,  the  Directors  of  the  Birmingham  and  Oxford  Railway  Company,  and  the  Diwc 
the  Birmingham,  Wolverhampton  and  Dudley  Railway  Company,  agreed  to  sell  to  th( 
Western  Railway  Company,  and  that  Company  agreed  to  purchase,  the  BirminduL 
Oxford  Junction  Railway,  and  the  Birmingham,  Wolverhampton  and  Dudley  HiUhra: 
terwards,  10  &  11  Vict  c.  cxlix.  passed,  which  empowered  the  Great  Western  Bail' 
purchase  the  Birmingham,  Wolverhampton  and  Dudley  Railway ;  and  it  was  by  til 
provided,  that  the  Great  Western  Railway  Company  might  demand  for  their  own  «•( 
the  Birmingham,  Wolverhampton  and  Dudley  Railway  Company,  a  scale  of  toll,  beu 
terially  less  than  that  fixed  by  the  5  &  6  Will  4,  c.  cvii.  but  not  precisely  the  HHiBf 
authorised  by  the  9  &  10  Vict  c.  eccxxxvii.  and  9  &  10  Vict.  c.  cccxxxviii.  By  th< 
11  Vict  c.  ccxxvi.  which  received  the  Royal  Assent  on  the  22nd  July,  1847,  the  Bii 
ham,  Wolverhampton  and  Dudley  Railway  Company  were  again  authorised  to  teD 
railway  to  the  Great  Western  Railway  Company,  and  it  was  enacted,  that  the  redoeec 
of  tolls  therein  contained,  and  which  is  precisely  the  same  as  that  contained  in  the  1( 
Vict.  c.  cxlix.  should  be  deemed  and  taken  to  be  the  reduced  scale  referred  to  in  the  ( 
Vict.  c.  eccxxxvii. — Hdd,  that,  until  the  purchase  of  one  or  both  of  the  lines  wwt 
effected,  the  Great  Western  Railway  Company  were  entitled  to  take  the  toll  anthoiii 
the  5  &  6  Will.  4,  c.  cvii.  but  that,  after  the  completion  of  either  of  the  purchases,  the 
of  tolls  to  be  taken  by  the  Great  Western  Railway,  as  well  on  their  original  line  at  < 
purchased  line  or  lines,  must  be  reduced  to  the  scale  fixed  by  the  10  &  11  Vict  c.  o 
and  10  &  11  Vict.  c.  cxlix. 
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other  purposes  therein  mentioned,  and  were  incor- 
:  by  the  name  and  style  of  The  Grreat  Western 
f  Company;  and  the  said  Act,  after  enactments 
^  the  Company  to  raise  the  capital  for  the  under- 

to  be  divided  into  shares,  and  enacting  that  the 
ive  shareholders  should  be  entitled  to  receive  in 
ionable  parts,  according  to  the  sums  by  them  re- 
Ay  paid,  the  net  profits  and  advantages  which  should 
accrue  from  or  by  the  rates,  tolls,  and  other  sums 
jy  to  be  received  by  the  said  Company,  as  and  when 
le  should  be  divided  by  the  authority  of  the  said 
I  providing  for  the  application  of  the  money  to  be 
hereby,  empowered  the  Company  to  make  the  rail- 
1  the  branch  railways  therein  mentioned,  in  the  line 
e  therein  described,  with  power  to  take  lands  and  to 
r  the  purchase  thereof,  as  therein  set  forth.  (The 
n  set  out  sections  163,  164,  and  165  (a).)  And  the 
t  contained  clauses  enabling  the  said  Company  to 

and  charge  for  locomotive  or  other  propelling 
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1850. 


Att.-Qkk. 

v. 

Gbbat 

Wkstbrv 

Railway  Co. 


ct,  163  enacts,  "That 
It  shall  have  free  liberty 
Jong  and  upon  and  to 
nnploy  the  said  railway 
ages  properly  construct- 
this  Act  directed,  upon 
only  of  such  rates  and 
lall  be  demanded  by  the 
[MUiy,  not  exceeding  the 
\  rates  or  tolls  by  this 
lorised,  and  subject  to 
dons  of  this  Act,  and  to 
and  regulations  which 
I  time  to  time  be  made 
I  Company,  or  by  the  said 
by  rirtue  of  the  powers 
retpectively  by  this  Act 

S4  enacts  '*  That  it  shall 
I  for  the  said  Company 


to  demand,  receive,  and  recover, 
to  and  for  the  use  and  benefit  of 
the  said  Company,  for  the  ton- 
nage of  all  articles,  matters,  and 
things  which  shall  be  conveyed 
upon  or  along  the  said  railway, 
any  rates  or  tolls  not  exceeding 
the  following : "  (Then  follows  a 
scale  of  charges  per  ton  per  mile.) 
Sect.  165  enacts,  "That  it 
shall  be  lawful  for  the  said  Com- 
pany to  demand,  receive,  and  re- 
cover, to  and  for  the  use  and  be- 
nefit of  the  said  Company,  for  or 
in  respect  of  passengers,  beasts, 
cattle,  and  animals  conveyed  in 
carriages  upon  the  said  railway, 
any  tolls  not  exceeding  the  fol- 
lowing : "  (Then  follows  a  scale 
of  charges  per  mile.) 
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1850.        power  upon  the  said  nulway,  or  any  other  railway  commo- 

AR.-Gn.      nicating  therewith;  or  to  carry  passengers,  cattle,  or  goods 

Q^-  by  means  thereof,  and  to  charge  for  the  same  the  rates 

Wbrb*      therein  referred  to;  and  the  Act  contained  r^oIatioDB  for 

the  luggage  carried  by  passengers,  and  for  the  carriage  d 

small  parcels,  and  the  charges  for  small  distances.    (The 

case  then  set  out  the  174th  section  (a).) 

By  another  Act,  6  WilL  4,  c.  xxxviiL  intituled  "An 
Act  to  alter  the  line  of  the  Great  Western  Railway,  and 
to  amend  the  Act  relating  thereto,"  certain  enactmeDts 
were  made  and  passed,  whereby  the  Great  Western  Bail- 
way  Company  were  authorised  to  alter  and  vary  the  line 
of  their  railway  in  the  particulars  therein  expressed ;  and 
such  Act  contains  various  clauses  and  provisions  relating 
thereto. 

By  another  Act,  I  Vict,  c  xcii,  intituled  "  An  Act  to  en- 
able the  Great  Western  Sailway  Company  to  extend  the 
line  of  such  railway,  and  for  other  purposes  relating  there- 
to," the  said  Company  were  authorised,  in  the  manner  and 
subject  to  the  restrictions  and  regulations  therein  pro- 
vided, to  extend  the  Une  of  the  said  railway  to  the  basin 
of  the  Paddington  Canal  at  Paddington,  and  to  levy  ce^ 
tain  additional  or  increased  rates  and  tolls  for  the  passen- 
gers and  goods  conveyed  upon  or  along  the  said  extended 
line  of  railway  or  any  part  thereof,  in  lieu  of  the  rates  or 
tolls  authorised  to  be  demanded  by  the  said  first-recited 
Act,  not  exceeding  the  rates  or  tolls  expressed  in  the  now 
stating  Act. 

Under  the  provisions  and  powers  contained  in  the  sud 
Act  of  Parliament,  the  Great  Western  Railway,  with  saA 


(a)  Sect.  174  enacts,  '*  That  it  afterwards  from  time  to 
shall  be  lawfiil  for  the  said  Com-  again  to  raise  the  same  or  an/ of 
pany,  from  time  to  time,  as  they  them,  and  then  to  take  such  higkr 
shall  think  fit,  to  reduce  all  or  rates,  so  that  the  same  respect 
any  of  the  rates  or  tolls  by  this  iyely  shall  not  at  any  time  ex- 
Act  authorised  to  be  taken,  and  ceed  the  amount  by  this  Act  aa- 
to  take  the  reduced  rates;  and  thorised/* 
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1  and  extension   of  the  line   thereof   as  autho-         1850. 

the   said  secondly  and  thirdly-mentioned  Acts,      Att.-Obn. 
apleted   and  has   been   carried  on   by   the   said        gmIat 
Testern  Railway  Company,  from   time  to  time,    ^'^^"^ 

the  present  time,  in  respect  of  the  carriage  of 
re  and  goods  carried  on  and  over  the  said  Great 
Ridlway,  and  the  various  stages  or  parts  thereof, 
e  charged  and  taken  from  the  passengers  and 
reons  using  the  said  railway,  rates,  tolls,  and 
not  exceeding  those  authorised  by  the  said  first 
Uy-mentioned  Acts. 

rreat  Western  Railway  Company,  prior  to  the 
f  the  next  hereinafter-mentioned  Act,  had,  under 
nrity  of  Parliament,  become  the  purchasers  of  the 
ing  known  as  the  Oxford  and  Rugby  Railway. 
9  &  10  Vict,  c  cccxxxviL  which  received  the  Royal 
L  the  3rd  of  August,  1846,  and  was  intituled  ^^  An 
aking  aRailway  from  Birmingham  to  join  the  Lines 
)po8ed  Oxford  and  Rugby,  and  Oxford,  Worcester 
irerhampton  Railways,  and  to  be  called  The  Bir- 
and  Oxford  Junction  Railway,"  after  enacting, 
other  things,  that  in  citing  that  Act  it  should 
snt  to  use  the  expression  ^'  The  Birmingham  and 
t^unction  Railway  Act,  1846,"  it  was  enacted: — 
J  then  set  out  sections  64,  65,  66,  67,  68,  69,  70, 

)•] 

64  enacts,  **  That  the  ing  sums  i"  (Then  follows  a  scale 

rate  of  charge  to  be  of  charges.) 

be  Ckmipanj,  for  the  Sect.  65.  "And  with  respect 

of  passengers   npon  to  the  conveyance  of  horses,  cat- 

ailway   indnding  the  tic,  carriages,  and  goods,  be  it 

e  nse  of  the  railway  enacted,  that  the  maximum  rates 

iges,  and  for  locomo-  of  charge  to  be  made  by  the  Com- 

aad  every  other  ex-  pany,  including  the  tolls  for  the 

sBtal  to  sach  convey-  use  of  the  railway  and  wagons 

Mi  exceed  the  follow-  or  trucks  and  locomotive  power, 

M  M  EXCH. 
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I  MO.  The  several  rates,  by  the  last-stated  Act  authorised  to 

AtriSiw.      be  taken  in  reapect  both  of  passengers  and  goods,  were 


Oaaif  nnij  every  expense  incidental  to 

BinwiT  Oo.  *"*^^  conveyance,  except  the  load- 
ing unJ  unloading  of  goods,  where 
such  service  is  performed  by  the 
Cotnpany,  ehaU  not  exceed  the 
following  sums:"  (Then follows  a 
scale  of  charges.) 

Sect.  66.  "  Provided  always, 
and  be  it  enacted,  that  the  re- 
striction as  to  the  charges  to  be 
made  for  p.rsscngers  ahull  not  ex- 
tend to  any  special  or  extra  train 
that  may  be  required  to  be  run 
upon  the  said  railway,  but  shall 
apply  only  to  the  ordinary  trains 
appointed  or  to  be  appointed 
fW)m  time  to  time  by  the  said 
Company  for  the  conveyance  of 
passengers  and  goods  upon  the 
aaid  railway." 

Sect.  67.  "  Provided  further 
and  be  it  enacted,  .that  nothing 
herein  contdned  shall  be  held  to 
prevent  the  anid  Company  fi"om 
taking  any  increased  charge,  over 
and  above  the  cliargea  herein- 
before limited,  for  the  conveyance 


conditions  as  may  be  mntniilf 
agreed  on ;  and  it  shall  be  hwhl 
for  tbe  said  Great  Western  Ril- 
way  Company,  with  the  appioU- 
tion  of  three-fifths  of  the  ihin- 
holders  in  such  last-mratioiEd 
Company  present,  persootUj  » 
by  proxy,  in  general  meeUnf  «■ 
pccially  convened  for  the  pnipiWi 
to  accept  and  take  such  least' 

Sect.  69  enacts,  "That  it M 
also  be  lawful  for  the  Comf^ 
hereby  incorporated,  by  and  wA 
the  authority  of  three-fifUu  ctit 
votes  of  the  proprietors  wboaif 
be  present,  either  personally  orb; 
proxy,  at  some  general  metti^ 
specially  convened  for  the  pw- 
pose,  to  sell  and  transfer  to  the  MJA. 
Great  Western  EwIwayCoBipi^^ 
and  for  such  last-mentioned  Cat— 
pany,  by  and  with  the  like  ■lA*-' 
rity  on  the  part  of  the  prifmi^ 
tors    thereof,     to    purehue  lh0 
raQways  by   this  Act  ao  " 
to  be  made,  or  any  part 
or  any  share  or  interest 
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at  instances  below  and  less  than  the  rates  which 
"ised  to  be  taken  by  the  Great  Western  Railway 


f  them,  and  use, 
enjoy,  or  participate 
xercise,  and  enjoy- 
ir  any  of  the  rights, 
trivileges,  conferred 
on  the  Company 
porated  in  relation 
for  such  purpose  it 
fill  for  the  Great 
iiway  Company,  if 
y  and  with  such  au- 
■esaid,  to  create  such 
mber  of  shares  in 
JDg  of  the  Great 
way,  and  to  borrow 
ige  such  a  sum  of 
ly  be  necessary  for 
uch  purchase,  &c.; 
after  such  purchase 
f  any  such  shall  take 
ways  by  this  Act  au- 
)e  made,  or  such  of 
part  or  parts  there- 
y  as  may  be  so  pur- 
said  Great  Western 
tpany,  shall  thence- 
lecome  amalgamated 
ill  form  part  of  the 
belonging  to  such 
bmpany;  and  from 
U  the  proTuions,  di- 
lalties,  forfeitures, 
emptions,  remedies, 
rules,  clauses,  mat- 
igs  contained  in  this 
lid  recited  Acts  re- 
railways  hereby  au- 
e  made,  which  may 
islgamated  with  the 
arn  Railway,  shall, 
»  to  all  such  rail- 
matters,  and  things 

MBI 


as  might  have  been  made  or  done 
by  the  Company  hereby  incorpo- 
rated, be  applied  and  applicable 
to  the  said  Great  Western  Rail- 
way Company,  their  officers, 
agents,  and  servants,  in  every 
respect  as  if  the  said  Great  West- 
ern Railway  Company  had  been 
in  every  case  in  this  Act  written 
or  referred  to  in  lieu  and  stead 
of  the  Birmingham  and  Oxford 
Junction  Railway  Company.** 

Sect.  70.  "  Provided  always  and 
be  it  enacted,  that  no  lease  or 
sale  of  the  said  railway  to  the 
Great  Western  Railway  Com- 
pany under  the  powers  herein- 
before contained  shall  take  effect, 
unlei«s  and  until  the  maximum 
tolls  and  charges  on  the  said 
Great  Western  Railway  shall 
have  been  reduced  by  Parliament 
to  the  same  scale  as,  or  to  a  scale  not 
exceeding,  the  tolls  and  charges 
which  the  Company  hereby  incor- 
porated are  by  this  Act  empower- 
ed to  take  on  the  railway  hereby 
authorised.  Provided,  neverthe- 
less, that  if  the  said  railway  shall 
not  be  purchased  or  rented  by 
the  said  Great  Western  Railway 
Company,  under  the  provisions 
hereinbefore  contained,  it  shall  be 
lawful  for  the  said  last-mentioned 
Company  to  use  the  railway 
hereby  authorised,  on  such  terms 
and  subject  to  such  regulations, 
and  on  payment  of  such  rates  and 
tolb  not  exceeding  the  rates  and 
tolls  by  this  Act  directed,  as  may 
be  agreed  on  between  the  said 
Companies,  or,  in  the  event  of 

2 
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1850.         Company,  in  respect  both  of  passengers  and  goods  on  the 
Att.-Gkn.      Great  Western  Railway,  under  the  said  hereinbefore-stated 

Q  '^'  Acts  relating  to  the  Great  Western  Railway. 

Western  By  the  9  &  10  Vict.  c.  cccxxxviiL  intituled,  "  An  Act  for 

making  a  Railway  into  Birmingham  in  extension  of  the  pro- 
posed Birmingham  and  Oxford  Junction  Railway,"  which 
also  received  the  Royal  Assent  on  the  3rd  of  August,  1846, 
after  reciting  (among  other  things)  that  a  bill,  being  the  bill 
which  was  passed  into  law  under  the  title  of  the  said  "Bir- 
mingham and  Oxford  Junction  Railway  Act,  1846,"  was 
then  pending  before  Parliament,  and  that  the  making  of  a 
railway  diverging  from  the  proposed  line  of  the  Birming- 
ham and  Oxford  Junction  Railway,  at  or  near  Adderley- 
street,  in  the  borough  of  Birmingham  and  coimty  of  War- 
wick, and  terminating  at  or  near  Great  Charles-street  in 
the  parish  of  Birmingham,  w^ould  be  of  public  advantage; 
it  was  thereby  enacted  (amongst  other  things),  that,  incit- 
ing that  Act,  it  should  be  suificient  to  use  the  expression 
"  The  Birmingham  and  Oxford  Junction  (Birmingham  Ex- 
tension^ Railway  Act,  1846;"  and  it  was  thereby  enacted, 
that  the  persons  therein  named,  and  all  other  persons  and 
corporations,  who  had  already  subscribed  or  should  there- 


difference  between  tbem,  as  may  tions  as  may  be  mutually  agreed 
be  settled  by  arbitration,  &c."  on  between  them;  and  any  con- 
Sect.  71  enacts,  "That  it  shall  tract  or  agreement  made  before 
be  lawful  for  the  Company  hereby  the  passing  of  this  Act  for  all  or 
incorporated,   and    for  the    said  any  of  the  purposes  aforesaid  hj 
Great  Western  Railway  Company,  the  provisional  committee  of  the 
to  make  and  enter  into  such  con-  Company    hereby    incorporated 
tracts  or  agreements  for  effecting  and  the  directors  of  the  said  Great 
the  purposes    aforesaid,    or    for  Western  Railway,  with  the  sane- 
otherwise  working  or  using  the  tion  of  any  general  meeting  of 
said  railways  or  any  part  thereof,  the  said  last-mentioned  Compaaj, 
or  for  the  maintenance  and  re-  shall  be  as  valid  and  binding  la 
pair  thereof  or  any  part  thereof,  every  respect  as  if  made  snbse- 
as  they  the  said  Companies  may  quently  to  the  passing  of  this  Act, 
respectively  deem  advisable,  and  and  in  conformity  with  the  prori- 
8ubje(;t  to  such  terms  and  condi-  sions  hereof.' 


>tt 
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scribe  to  the  undertakings  and  their  executors,  &C.9 
5  united  into  a  Company,  for  the  purpose  of  mak- 
naintaining  such  railway,  and  should  be  incorpo- 
the  name  of  "The  Birmingham  and  Oxford 
Biulway  Company." — [The  case  then  set  out  sec- 
36,  37,  38,  40(a).] 


L  S5  enacts,  "  That  it 
iwful  for  the  Company 
any  tolLi  for  the  ut»e  of 
%  and  of  the  engines  and 
mplojetlby  them  tliere- 
:»eeding  the  tolls  which, 
[1  relating  to  the  said 
m  and  Oxford  Junction 
if  the  same  shall  pass 
f  may  be  authorised  to 
led  in  resi)ect  of  the 
t  railway,  and  of  the 
ad  carriages  employed 
nd  all  the  provisions  of 
ill  when  passed  into  a 
■eference  to  the  regula- 
•h  last-mentioned  tolb, 
yplicable  to  the  regula- 
tolls  by  this  Act  au- 

enacts,  *'  That  it  shall 
for  the  Company  to  let 
be  railway  hereby  au- 
t  be  made,  or  any  part 
>  the  Great  Western 
ompany,  for  such  term 
md  on  such  conditions, 
I  mutually  agreed  on; 
1  be  lawful  for  the  said 
90tem  Railway  Coni- 
h  the  approbation  of 
i  of  the  shareholders  in 
^•mentioned  Company 
lenKmally  or  by  proxy, 
meeting  especially  con- 
tlie  purpose,  to  accept 
mch  lease.** 


Sect.  37  enacts,  ''  That  it  shall 
also  be  lawful  for  the  Company 
hereby  incoiporated,  by  and  with 
the  authority  of  three-fifths  of 
the  votes  of  the  proprietors  who 
may  be  present,  either  personally 
or  by  proxy,  at  some  general 
meeting  especially  convened  for 
the  purpose,  to  sell  and  transfer 
to  the  said  Great  Western  Rail- 
way Company,  and  for  such  lost- 
mentioned  Company,  by  and  with 
the  like  authority  on  the  part  of 
the  proprietors  thereof,  to  pur- 
chase the  rjulway  by  this  Act  au- 
thorised to  be  made,  or  any  part 
thereof,  or  any  share  or  interest 
therein,  and  whether  before  or 
after  the  completion  thereof;  and 
on  completion  of  such  purchase 
(of  which  completion  a  transfer  or 
conveyance,  duly  stamped  for 
denoting  the  payment  of  the  full 
and  proper  stamp  duty  by  law 
payable  in  respect  of  the  purchase 
money,  and  under  the  corporate 
seal  of  the  Company  hereby  in- 
corporated, shall  be  sufficient  evi- 
dence), the  said  Great  Western 
Railway  Company  may  have  and 
hold  the  said  railway,  or  the  part 
thereof,  or  the  share  therein  pur- 
chased by  them,  and  use,  exer- 
cise, and  enjoy,  or  participate  in 
the  use,  exercise,  and  enjoyment 
of  all  or  any  of  the  rights,  pow- 
ers, and  privileges  conferred  by 
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By  another  Act  of  Parliament  of  the  same 
which  also  received  the  Royal  Aaeent  on  the  3rd  c^ 


this  Act  on  the  Company  herebj 
incorporated  in  relation  thereto," 
&c. ;  **and  from  and  afler  such 
purchase  as  aforesaid,  if  any  such 
should  take  place,  the  railway  bj 
this  Act  authorised  to  be  made, 
or  such  part  thereof  as  may  be  so 
purchased  by  the  said  Great 
Western  Railway  Company,  shall 
thenceforth  be  and  become  amal- 
gamated with  and  shall  form  part 
of  the  undertaking  belonging  to 
such  last-mentioned  Company,** 
&c. 

Sect.  38.  "Provided  always 
and  be  it  enacted,  that  no  lease 
or  sale  of  the  said  rulway  to 
the  Great  Western  Railway  Com- 
pany, under  the  powers  here- 
inbefore contained,  shall  take 
effect,  unless  and  until  the  maxi- 
mum tolls  and  charges  on  the 
said  Great  Western  Railway 
Company  should  have  been  re- 
duced by  Parliament  to  the  same 
scale  as,  or  to  a  scale  not  exceed- 
ing, the  tolls  and  charges  which 
the  Company  hereby  incorporated 
are  by  this  Act  empowered  to 
take  on  the  railway  hereby  autho- 
rised," &c. 

Sect.  40.  "*And  whereas  the 
subscribers  towards  the  under- 
taking hereby  authorised  are 
also  subscribers  towards  the  said 
Birmingham  and  Oxford  Junc- 
tion Railway,  and  the  directors 
of  the  railway  hereby  authorised 
to  be  made  are  also  directors  of 
the  said  Birmingham  and  Oxford 


Junction  Railway  and 

pany    hereby    incoTpoi 

well  as  the  Company  ei 

the  promotion  of  tlie 

mingham  and  Oxford 

Railway,   are  willing 

said  two  undertakinga  i 

united  into  one  ;*  be  it, 

enacted,  that  if  the  bifi 

ing  the  said  Birminghaa 

ford  Junction  Railway 

into  a  law  in  the  prese 

of  Parliament,  and  a  Co 

thereby  incorporated  i 

ing  such  railway  into 

Company    hereby    inc 

shall  merge  in  and  bee 

cd  and  incorporated  wii 

Birmingham  and  Oxft 

tion  Railway  Companj 

several  shareholders  in 

pany  hereby    incorpoi 

be  and  become  share! 

the    Birmingham    an< 

Junction  Railway  Com 

all  such  rights  and  pr 

the  other  shareholdei 

Company,  and  all  the 

this  Act  authorised  tc 

shall  be  and  become  [ 

capital  of  the  said  B 

and  Oxford  Junctton 

and  all  the  powen,  i 

privileges  by  this  Act 

recited  Acts   confem 

Company    hereby   iw 

shall  and  may  be  ex 

the  said  Birmingham  a 

Junction   Railway  Co 

like  manner  as  thongl 


(«)  9  &  10  Vict.  c.  cccxv. 
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1846,  and  which  is  known  by  the  title  of  ^^  The  Binning-         1850. 
fcam,  Wolverhampton  and  Dudley  Railway  Act,   1846,"      Aw!^. 
mother  Company  was  incorporated  under   the  name  of        q"' 
^  The  Birmingham,  Wolverhampton,  and  Dudley  Railway      Wbotibw 
Company,"  for  the  purpose  of  making  a  railway  from  Bir- 
minghain  to  Wolverhampton  and  Dudley,  to  be  called  the 
Binningham,  Wolverhampton  and  Dudley  Railway,  with 
power  to  take  and  levy,  for  the  use  of  the  said  railway,  and 
in  reepect  of  the  conveyance  of  passengers  and  goods 
thereon,  the  rates,  tolls,  and  charges  therein  set  forth,  the 
mnximum  rates,  tolls,  and  charges  thereby  authorised  be- 
ing the  same  as  those  authorised  by  **  The  Birmingham  and 
Oxford  Junction  Railway  Act,  1846.'' 

**The  Birmingham,  Wolverhampton  and  Dudley  Act, 
1846,"  did  not  contain  any  power  of  leasing  or  selling  the 
ffinning^iam,  Wolverhampton  and  Dudley  Railway  to  the 
Grreat  Western  Railway  Company,  or  any  other  Company. 
By  the  two  before-mentioned  Acts  incorporating  the 
Binningham  and  Oxford  Junction  Railway  Company,  the 
oipital  of  that  Company  was  fixed  at  1,000,000/.,  divided 
into  50,000  shares  of  20L  each ;  and  by  the  said  Act  in- 
ooiporating  the  Birmingham,  Wolverhampton  and  Dudley 
Bailway  Company,  the  capital  of  such  Company  was  fixed 
at  700,000/.,  divided  into  35,000  shares  of  20L  each. 

On  the  12th  November,  1846,  an  agreement  was  entered 
into  between  the  respective  directors  of  the  Great  Western 
Baflway  Company,  and  the  directors  of  the  Birmingham 
aad  Oxford  Railway  Company,  and  of  the  Birmingham, 
Wolverhampton  and  Dudley  Railway  Company,  for  the  pur- 


Ubeenspecifically  conferred  on  mingbam  and  Oxford  Junction 

titt  Mid  last-mentioned  Company;  Railway  Company,  in  like  man- 

Mdall  prorisionB  in  this  Act  or  in  ner  as  though  such  last-mention- 

tlttitid  recited  Acts  contained  or  ed  Company  had  been  named  or 

nferred  to  applicable  to  the  Com-  referred  to  in  such  provisions  in 

pwy  hereby  incorporated,  shall  lieu  of  the  Company  hereby  in- 

^  ipplicable   to   the  said  Bir-  curporated/* 
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chase  of  the  said  two  lines  by  the  Great  Western  Baihn; 
Company-  [The  caac  set  out  the  ag^ement,  the  tenu 
of  which,  however,  arc  not  material  to  the  point  in  queetHUk] 
This  agreement  of  the  12th  of  November,  1846,  wm  »f- 
ten>-urds  confirmed  by  resolutions  passed  at  meetings  of  ibe 
shareholders  of  the  said  respective  Companies,  but,  eubn- 
qucntly  to  such  confirmation  thereof  was  disputed  bji 
majority  of  the  shareholders  in  the  Birmingham  and  Oxford 
Junction  Bailway  Company,  who  alleged  that  the  agree- 
ment was  not  warranted  by,  or  conformable  with,  the  pro- 
visions of  the  said  Binniiigbam  and  Oxford  Junction  Bail- 
way  Acts,  and  caused  proceedings  to  be  instituted  in  tba 
Court  of  Chancery  for  the  pm^Kwe  of  preventing  the  aii 
agreement  from  being  carried  into  execution,  and  vHueb 
proceedings  were  stiU  pending  at  the  times  of  the  pajssjng 
of  the  two  several  Acta  nest  hereinafter  mentioned,  and 
during  the  progress  thereof  through  Parliament, 

By  thelO&  11  Vict  c.cxlix.  which  received  the  Koyalifr 
seut  on  the  9th  of  July,  1S47,  intituled  "An  Act  foreM- 
bling  the  Bii-minghani, Wolverhampton  and  Dudley  Eailwij 
Company  to  purchase  lands  for  additional  station  room  at 
Birmiiigliam,  and  fur  authonsiog  the  sale  of  the  undertalong 
of  the  said  Company  to  the  Great  Western  Railway  C«i»- 
|iany,"  :ilter  reciting,  amongst  other  tilings,  that  in  citing 
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should  not  exceed  one  penny  per  mile  for  each  passenger  1850. 

or  animal,  or  for  each  ton  of  goods  or  other  articles,  in  Att.-Gkk. 

addition  to  the  several  other  tolls  or  sums  by  that  Act  au-  q  ^' 

tlMHiaed  to  be  taken  for  the  use  of  the  said  railways.     By  Wbstsrr 

,,-,..  Ill  .  /.     R^I-WAT  Co. 

the  loth  section  it  was  enacted,  that  the  maximum  rate  of 
charge  to  be  made  by  the  Great  Western  Bailway  Company 
finr  the  conveyance  of  passengers  along  the  said  railways 
as  aforesaid,  including  the  tolls  for  the  use  of  the  said  rail- 
wajB  and  carriages,  and  for  locomotive  power,  and  every 
other  expense  incidental  to  such  conveyance  as  aforesaid, 
except  government  duty,  should  not  exceed  the  sums  there- 
in specified  and  set  forth,  being  the  same  sums  as  are  in 
that  behalf  specified  and  set  forth  in  the  schedule  annexed 
haeto(a),  and  which  in  many  instances  are  less,  but  in  no 
htttance  more,  than  the  sums  authorised  to  be  taken  on 
the  like  account  by  the  said  "  Birmingham,  Wolverhamp- 
ton and  Dudley  Railway  Act,  1846;"  and  with  respect  to 
the  conveyance  of  goods,  it  was  by  the  said  1 5th  section 
oacted,  that  the  maxinuun  rates  of  charge  to  be  made  by 
the  Great  Western  Railway  Company  for  the  conveyance 
thereof  along  the  said  railways  as  aforesaid,  including  the 
tolb  for  the  use  of  the  said  railways  and  wagons  or  trucks, 
ttd  locomotive  power,  and  every  expense  incidental  to 
•ich  conveyance^  except  a  reasonable  sum  for  loading, 
covering,  and  unloading  of  goods,  and  for  delivery  and  col- 
kc&m,  and  any  other  services  incidental  to  the  business  or 
4ity  of  a  carrier^  where  such  services,  or  any  of  them, 
^oe  or  was  performed  by  the  said  Company,  should  not 
ciceed  the  sums  therein  specified  and  set  forth,  being  the 
ivoe  aums  as  are  in  that  behalf  specified  and  set  forth  in 
^  achedule  annexed  hereto  (&),  and  which  also  in  many 
^tttnces  are  less,  and  in  no  instance  more,  than  the  sums 
•othoriaed  to  be  taken  on  the  like  account  by  the  said 


W  See  post,  p.  539,  note.  (A)  Sec  post,  p.  540,  note. 
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**  Binuinghani,  Wolyerhampton  and  Dudley  Bail 
1846."     [The  case  then  set  out  sections  16, 17, 2 

25,  28(a).] 


(a)  Sect.  1 6  enacts, "  That  where 
any    such   articles,   matters,    or 
things  should  be  carried  a  dis- 
tance exceeding  fifteen  miles  or 
fiflj  miles  respectively,  as  there- 
inbefore   provided,     the    Great 
Western  Railway  Company  are 
hereby  empowered    to    demand 
and  receive,  at  the    least,    the 
rates,  tolls,  or  charges,  herein- 
before specified,   as    for  fifteen 
miles  or  fifty  miles  respectively.** 
Sect.  17  enacts,  ^That  certain 
provisions  and  regulations  therein 
expressed,  in  respect  of  passen- 
gers and  goods  conveyed  on  the 
said  railways  for  short  distances, 
and  in  respect  of  fractional  dis- 
tance and  weights,  shall  be  appli- 
cable to  the  fixing  of  all  the  tolls 
and  charges  under  ^the  Act  au- 
thorised,   and   with   respect  to 
small  packages  and  single  arti- 
cles of  great  weight,  it  is  enacted, 
that,  notwithstanding  the  rate  of 
tolls  provided  by  the  said  Act, 
the  Company  might  lawfully  de- 
mand the  tolb  therein  mention- 
ed.** 

Sect.  22.  **  Provided  always 
and  be  it  enacted,  that  no- 
thing herein  contained  shall  be 
held  to  prevent  the  said  Com- 
pany from  taking  any  increased 
charge,  over  and  above  the 
charges  hereinbefore  limited,  for 
the  conveyance  of  goods  of  any 
description,  by  agreement  with 
the  owners  of  or  persons  in 
charge  of  such  goods,  either  in 


respect  of  the  conveyi 
by  passenger  or  oChe 
by  reason  of  any  o( 
service  peformed  b; 
Company  in  rclatioD  1 
Sect.  23.  **  Providi 
be  it  enacted,  that  IIm 
as  to  the  charges  t 
for  passengers  shall 
to  any  special  or  e 
that  may  be  require 
aaid  railways,  but  i 
only  to  the  ordinarj 
pointed  or  to  be  appo 
time  to  time,  by  the 
pany,  for  the  conveyi 
sengers  and  goods  aj 
railways.** 

Sect.24."*Andwhe 
tain  articles  of  agree: 
ing  date  the  12tb  « 
vember,  1846,  and  < 
between  the  direct 
Great  Western  Bai 
pany,  the  directors 
mingham  and  Ozfor 
Railway  Company,  i 
rectors  of  the  Compi 
rated  by  the  recite< 
which  agreement  ha 
proved  of  and  confii 
shareholders  in  the  L 
ed  Company,  and  : 
shareholders  in  the  i 
em  Railway  Compaii 
meetings  of  those  C< 
spectively  specially  c 
the  purpose,  it  has 
that  the  undertaking 
by  the  recited  Act,  a 
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the  10  &  11  Vict  c  ccxxvL  which  received  the  Royal 
t  on  the  22iid  of  July,  1847,  and  was  intituled  "  An 
ir  ynalnng  branch  railways  from  the  Great  Western 


works  which  may  be  au- 
1  by  this  Act,  shall  be  sold 
ansferred   to    the    Great 
n  Railway  Ck)mpany,  on 
ma  and  conditions  men- 
In  the  said  agreement ;'  be 
lore  enacted,  that  it  shall 
fill  for  the  Company  to 
id  transfer  to  the  Great 
n  Railway  Company,  and 
b  last-mentioned  Company 
ihase,  the  undertaking  au- 
d  by  the  recited  Act  and 
Act ;  and  on  the  comple- 
iuch  purchase  (of  which 
tton  a  transfer  or  convey* 
nly  stamped  for  denoting 
fment  of  the  full  and  pro- 
imp  duty  by  law  payable 
ect  of  the  purchase  money, 
ider  the  corporate  seal  of 
brmingham,  Wolverhamp- 
id  Dudley  Railway  Com- 
hall  be  sufficient  evidence), 
eat  Western  Railway  Com- 
aay  have  and  hold  the  said 
;aking,  and  may  use,  exer- 
tnd    enjoy  all  the  rights, 
I,  and  privileges  conferred 
s  recited  Act  and  by  this 
a  the  Birmingham,  Wol- 
opton    and  Dudley  Rail- 
•ompany  in  relation  there- 
d  from  and  afler  such  pur- 
all  the   provisions,   direc- 
penalties,  forfeitures,  pay- 
,  exemptions,  remedies,  re- 
ma,  rules,  clauses,  matters, 
lings  contained  in  this  Act 
recited  Act  relating  to  the 


undertaking  shall,  with  reference 
to  all  such  railways,  works,  mat- 
ters, and  things  as  might  have 
been  constructed,  maintained, 
used,  made,  or  done  by  the  said 
Birmingham, Wolverhampton  and 
Dudley  Railway  Company,  be 
applied  and  applicable  to  the 
Great  Western  Railway  Com- 
pany, their  officers,  agents,  and 
servants,  in  every  respect  as  if 
the  Great  Western  Railway  Com- 
pany had  been  in  every  case  in 
this  Act  and  in  the  recited  Act 
written  or  referred  to  in  lieu  and 
stead  of  the  Birmingham,  Wol- 
verhampton and  Dudley  Rail- 
way Company." 

Sect.  25.    "Provided  always, 
and  be  it  enacted,  that  it  shall 
not  be  lawful  for  the  said  Bir- 
mingham, Wolverhampton    and 
Dudley  Railway  Company,    by 
virtue  of  the  powers    hereinbe- 
fore contained,  to  transfer,  nor 
for  the  said  Great  Western  Rail- 
way   Company    to    accept    the 
transfer  of  the  said  undertaking, 
unless  it  shall  have  been  proved 
to  the  satisfaction  of  the  Com- 
missioners of  Railways,  and  cer- 
tified by  them  under  their  seal, 
previously  to  the  completion  of 
such  sale  by  transfer,  that  one- 
half  of  the  whole  amount  of  the 
capital,  exclusive  of  loans  by  the 
Act  or  Acts  relating  to  each  of 
the  said  Companies  authorised  to 
be  raised,  has  been  actually  paid 
up   and   expended  for  the  pur- 


533 

1850. 
Att.-Qin. 

V, 

GaaiT 

WESTEaH 

Railway  Co. 


5M 


EXCHEQUEB  BEFORTS. 


1850. 


to  Ucnby  and  to  Radstock,  to  widen  certain  por- 
tions of  the  Great  Western  Riulwaj,  to  enable  the  Great 
Western  Railway  Company  to  purchase  or  amalgamate  with 
the  Birmingham,  Wolverliampton  and  Dudley  Sailwaj 
Company,  and  to  purchase  the  Wycombe  and  Great  West- 
cm  Uxbridge  Railways,  and  for  other  purposes,**  it  was  en- 
acted, that,  in  citing  that  Act,  it  should  be  sufiicient  to  use 
the  expression,  "  The  Great  Western  Railway  Amendment 
and  Exten^on  Act,  1847."  And  it  was  further  enacted, 
that  all  the  proviijions,  matters,  and  things  contained  in  the 
6?aid  several  Acts  relating  to  the  Great  Western  Railway 
Comjjany,  so  far  as  the  same  were  unrepealed  and  in  force, 
and  were  not  inconsistent  with  or  altered  by  the  proisiona 
of  that  Act,  and  save  in  so  far  as  the  same  might  be  incon- 
sistent with  the  provisions  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  and  of  the  Railways  Clauses  Consolidation 
Act,  1845,  should  extend  to  that  Act,  and  to  the  several 
purposes  thereof,  as  fully  and  effectually  as  if  the  same  pro- 
visions, matters,  and  things  were  repeated  and  re-enacted  in 
that  Act,  and  had  specific  reference  thereto.  [The  case 
then  set  out  sections  40,41, 47, 48  (a).  J — By  tlie  49th  section 


poses  authorised  by  such  Act  or 
Acts  respectively.** 

Sect.  28  enacts,  "  That  it 
shall  be  lawful  for  the  Birming- 
ham, Wolverhampton  and  Dud- 
ley Railway  Company,  and  for 
the  Great  Western  Railway  Com- 
pany, to  make  and  enter  into  any 
contracts  or  agreements  relating 
to  the  sale  of  the  said  undertak- 
ing to  the  last-mentioned  Com- 
pany, or  for  otherwise  working  or 
using  the  said  undertaking  or  any 
part  thereof,  for  the  miiintenance 
and  repair  thereof  or  any  part 
thereof,  as  the  8aid  Companies 
may  resjwctively  deem  adviijable, 
and  subject  to  such  terms  and 


conditions  as  may  be  mutuallj 
agreed  on  between  them;  and 
the  said  articles  of  agreement  for 
sale  of  the  said  railway  herein- 
before referred  to,  shall  be  is 
valid  and  binding,  in  every  re- 
si)ect,  as  if  the  same  had  been 
made  subsequently  to  the  passing 
of  this  Act,  and  in  conformity 
with  the  provisions  thereof." 

(a)  Sect.  40.  "  *And  whereis 
an  Act  was  passed  in  the  bst 
session  of  Parliament,  called 
*  The  Birmingham,  Wolverhamp- 
ton and  Dudley  Railway  Act, 
1 846  :*  and  whei*eas,  by  certain 
articles  of  agreement,  bearing 
date  the  12th  day  of  Noveinber. 
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enacted,  that  the  maximiun  rate  of  charge  to  be 
yy  the  Company  for  the  conveyance  of  passengers 


id  entered  into  between 
5tors  of  the  Great  West- 
Iway  Company  and  the 
I  of  the  said  Birmingham, 
lampton     and     Dudley 

Company,  and  of  the 
ham  and  Oxford  Junc- 
Iway  Company,  and  which 
Dt  has  been  confirmed  by 
rietors  in  the  said  three 
ies  respectively,  at  meet- 
eiaUy  convened  for   the 

it  has  been  agreed, 
other  objects,  and  sub- 
the  approval  of  Parlia- 
lat  the  Great  Western 
Company  shall  be  the 
n  of  the  imdertaking 
id  to  be  carried  into  ef- 
the  said  Birmingham, 
ampton  and  Dudley 
Company  ;*  be  it  there- 
ied,  that  it  shall  be  law- 
le  Grreat  Western  Rail- 
opany  to  purchase  the 
srtaking,  as  well  as  any 
hich  the  Birmingham, 
ampton  and  Dudley 
Company  may  be  au- 
to carry  into  effect,  or 
Ttaking  which  they  may 
rised  to  purchase  by  any 
jci»  which  may  be  passed 
leaent  session  of  Parlia- 
DgeUier  with  all  their 
mersj  privil^es,  and  au- 
in  relation  thereto;  and 
be  lawful  for  the  Great 

Bailway  Company  to 

i  hold,  use,  exercise,  and 

e  tame ;  and  the  agree- 

entercd  into  as  afore- 


said shall  be  binding  on  the 
Great  Western  and  the  Bir- 
mingham Wolverhampton  and 
Dudley  Railway  Companies  re- 
spectively." 

Sect.41  enacts,  ''That  it  shall  be 
lawful  for  the  Birmingham,  Wol- 
verhampton, and  Dudley  Railway 
Company,  and  they  are  hereby 
required,  on  demand  made  by 
the  Great  Western  Railway  Com- 
pany, and  on  payment  or  tender 
by  them  of  the  price  or  consider- 
ation specified  in  the  said  arti- 
cles of  agreement,  at  the  time 
and  in  manner  therein  mention- 
ed, to  transfer  to  the  Great  West- 
em  Railway  Company  the  under- 
taking which  they  are  by  the  said 
recited  Act  authorised  to  carry 
into  effect,  or  which  they  may  be 
authorised  to  carry  into  effect  by 
any  Act  or  Acts  which  may  be 
passed  in  the  present  session  of 
Parliament,  and  on  completion 
of  such  transfer  (of  which  com- 
pletion a  deed  of  transfer  or  con- 
veyance, duly  stamped  for  de- 
noting the  payment  of  the  fidl 
and  proper  stamp  duty  by  law 
payable  in  respect  of  the  pur- 
chase money,  and  under  the  cor- 
porate seal  of  the  said  Birming- 
ham, Wolverhampton  and  Dud- 
ley Railway  Company,  shall  be 
sufficient  evidence,)  the  Great 
Western  Railway  Company  may 
have  and  hold  the  undertaking  so 
transferred  to  them,  and  may  use, 
exercise,  and  enjoy  all  the  pow- 
ers and  privileges  which  the  said 
Birmingham,      Wolverhampton, 
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1850.        along  the  said  railway,  including  the  tolls  fur  the  um  of 
Att.'Okr.      *^^  ^"■^'^  railways  and   of  carriages,   and    for  locomotiK 
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and  Dudley  Railway  Company 
are  or  may  be  authorised  or  em- 
powered to  use,  exercise,  or  enjoy 
in  relation  thereto." 

Sect.  47.  "  'And  whereas  two 
Acta  were  passed  in  the  last  ses' 
sion  of  ParliaineDt,  intituled  re- 
spectively '  The  Birmingham  and 
O.Yfor<l  Junction  Railway  Act, 
1846,'  anil  'The  Birmingham 
and  Oxford  Junction  (Birming- 
ham Extension)  Railway  Act, 
1846,'  by  which  Acts  it  was 
enacted  that  no  lease  or  sale  of 
such  lost -mentioned  railways  to 
the  Great  Western  Railway 
Company,  under  the  powers  in 
the  said  Acts  couliuned,  should 
take  efiect  unless  and  until  thtj 
maximum  tolls  and  charges  on 
the  aaiil  Great  Western  Railway 
should  have  been  reduced  by 
FarliitiLicnt  to  the  same  scale 
as,  or  to  u  scale  not  exceeding, 
the  tolls  iind  charge!*  authorised 
to  Ik  liikcii  by  the  kst-mentioii- 
ed   Act ;    and   whereas  a  bill  is 


RaUway  to  the  Great  WeMn 
Railway  Company  shall  not  till* 
efiect  oatii  the  muimnm  t<di 
and  ctuu^et  on  the  said  GnU 
Western  Railway  have  b«n  re- 
duced by  Farliament  in  usanv 
aforesaid ;  and  whereas  it  it  a- 
pedient  that  the  loUs  and  chiipi 
on  the  said  Great  Western  Siil- 
way  should  be  reduced,  in  oria 
that  the  purchase  of  the  Ml 
railways  by  the  said  Great  Wol- 
ern  Railway  Company  shall  tiks 
effect ;'  be  it  therefore  enactri^ 
that  the  scale  of  tolls  anddaigaa 
by  this  Act  authorised  i«bed»- 
niBiidvd  und  taken  on  tlui  wtf 
Great  ^^'e9lern  Railway.  (faiiU  bl 
and  be  deemed  and  belt)  lo  W 
the  reduced  scale  referred  to  a 
the  said  Acts  relating  to  the  nil 
Birniingtiam  and  Oxford  ivth 
tion  Kailway,  and  in  the  mU ft- 
cited  bill  relating;  to  the  umI^ 
malion  of  the  said  Binnin|^ 
and  Oxford,  and  BiraunghA 
Wolverhampton,      and     Didln 
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lOwer,  and  every  other  expense  incidental  to  such  convey- 
Aoe  as  aforesaid,  except    Government  duty,  should  not 
oceed  the  sums  therein  specified  and  set  forth,  being  the 
none  sums  as  are  in  that  behalf  specified  and    set  forth 
in  the  said  schedide  annexed  hereto  {a), — And  with  respect 
to  the  conveyance  of  goods,  the  maximum  rates  of  charge 
to  be  made  by  the  Company  for  the  conveyance  thereof 
along  the  said  railways,  including  the  tolls  for  the  use  of 
the  said  railways  and  wagons  or  trucks,   and  locomotive 
power,  and  every  expense  incidental  to  such  conveyance, 
€9reept  a  reasonable  sum  for  loading,  covering,  and  unload- 
ing of  goods,  and  for  deliveiy  and  collection,  and  any  other 
iervices  incidental  to  the  business  or  duty  of  a  carrier, 
where  such  services,  or  any  of  them,  were  or  was  performed 
(7  the  Company,  should  not  exceed  the  sums  therein  speci- 
fied and  set  forth,  being  the  same  siuns  as  are  in  that  behalf 
apecified   and    set  forth   in  the    said   schedule    annexed 
krato(6). 

The  bill  in  the  last-mentioned  Act  stated  to  be  pending 
befi>re  Pariiament,  for  uniting  the  Birmingham  and  Oxford 
Jonction  Railway  Company,  and  the  Birmingham,  Wol- 
verhampton and  Dudley  Bailway  Company  into  one  Com- 
pany, and  other  objects,  for  authorising  the  sale  of  the  Bir- 
MwighiMTij  Wolverhampton  and  Dudley  Bailway,  and  other 
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Great 
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Baihrays  by  thi^  Act  authorised 
to  be  made,  bj  parties  using  the 
■me,  either  with  their  own  car- 
riagea  and  engines  employed  by 
them  thereon,  or  with  their  own 
SBginea  cmly  (in  cases  where  the 
Clompany  as  hereinafter  provided 
may  oonsent  to  supply  carriages), 
mj  tdUa  and  charges  exceeding 
he  tdUm  and  charges  following :" 
[Tben  follows  a  scale  of  charges.) 
Sect  48  enacts,  ''  That  the  toll 


which  the  Company  may  demand 
for  the  use  of  engines  for  propelling 
the  carriages  of  other  parties  on 
the  said  railways  shall  not  exceed 
one  penny  per  mile  for  each  pas- 
senger or  animal,  or  for  each  ton 
of  goods  or  other  articles,  in  ad- 
dition to  the  several  other  tolls 
or  sums  by  this  Act  authorised 
to  be  taken  for  the  use  of  the 
said  railways.** 


(a)  See  post,  p.  5«39,  note. 


(b)  See  post,  p.  540,  note. 


Grut 


5J8  EXCHE<iUBlt    REPORTS. 

1850.  new  works,  to  the  Great  Western  R*ulway  Company,  did 
An.-aiH,  •"**  P"^^  '"^"^  *  '*"■  [The  case  then  set  out  the  U  4  IS 
Vict.  c.  Ixxiv.  "  The  Great  WcBtem  Railway,  Berks,  ud 
Hants  Esteosion  Act,  1848,"  ss.  24,  25,  26,  30;  the  11  k 
12  Vict,  c  cxsxv.  "  The  Great  Western  Railway  (Slffl^ 
and  Windsor)  Act,  18-18,"  es.  38,  39,  40;  and  the  11  &  18 
Vict  c.  clix,  "  An  Act  to  confer  additional  powere  on  flw 
Great  Western  Railway  Company,  with  reference  to  n 
agreement  of  the  12th  November,  1846,  for  the  purcluuel^ 
them  of  the  Birmingliara  and  Oxford  Junction,  and  Bir- 
mingham, Wolverliampton  and  Dudley  Railways,"  sa  1,2, 
3,4,  5,  10,  14,  18;  but  aa  the  judgment  of  the  Coortfil 
not  proceed  with  reference  to  these  enactments,  it  a  cou- 
dered  unnccegsary  to  state  thcm.l 

Tlic  aalo  to  the  Great  Western  Railway  Company  of  & 
Birmingham  and  Oxford  Junction  Railway,  or  oftheK^ 
mingh am,  Wolverhampton  and  Dudley  Railway,  mcnttooed 
or  refeiTed  to  in  the  47th  section  of  the  "  Great  Westai 
Railway  Amendment  and  Extension  Act,  1847,"  haa  notyd 
been  completed,  nor  have  nor  haa  the  said  two  last-meB- 
tioned  undertakings,  or  cither  of  them,  or  any  part  thereirf 
respectivciy,  been  transferred  to  the  Great  Western  Rail- 
way Company,  or  completed  and  opened  to  the  public;  nor 
has  any  portion  of  the  purchase  money  for  the  same  bed 
paid,  nor  haa  one-half  of  the  whole  amount  of  the  ca|utit 
mentioned  or  referred  to  in  the  25tli  section  of  the  "  Bimunf 
ham,  Wolverhampton  and  Dudley  R^lway  Amendmoit 
Act,  1847,"  exclusive  of  the  loans  in  the  same  section  Jt 
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Bailway  Company,  been  paid  up  or  expended  for  the  pur- 
poses mentioned  or  referred  to  in  the  46  th  sect  of  the  Great 
Western  Railway  Amendment  and  Extensions  Act,  1847, 
nor  has  any  certificate  of  such  last-mentioned  payment  or 
eipenditure  been  given  by  the  Commissioners  of  Railways; 
tad  the  Great  Western  Railway  Company  have  not  at  the 
praent  time  in  their  hands  monies  sufficient  for  the  comple- 
tion of  the  purchase,  either  of  the  Birmingham  and  Oxford 
Junction  Railway,  or  of  tlie  Binmngham,  Wolverhampton 
tad  Dudley  Railway;  and  such  monies  will  have  to  be 
iiised  and  provided  either  by  the  creation  of  new  shares  or 
hj  the  taking  up  of  money  on  loan. 

Ever  since  the  passing  of  the  Acts  respectively  intituled 
^Ihe  Birmingham,  Wolverhampton  and  Dudley  Railway 
Amendment  Act,  1847,"  and  <<  The  Great  Western  Railway 
Amendment  and  Extensions  Act,  1847,"  the  Great  Western 
Bailway  Company  have  continued  to  charge  and  receive, 
tad  they  do  now  charge  and  receive,  for  the  conveyance  of 
psflCDgera  and  goods  along  the  said  Great  Western  Rail- 
Vi^,  rates  of  charges  exceeding  the  said  rates  mentioned 
ttd  set  forth  in  the  schedule  hereto  annexed  (a),  but  not  ex- 
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(c}T1ie  schedule  was  as  fol- 
hm: — ••For  the  conveyance  of 
fUMDgen  along  the  said  rail- 
vi|i  as  aforesaid,  including  the 
A  lor  the  use  of  the  said  rail- 
V191  and  of  carriages,  and  for 
koBoihre  power,  and  every 
Ukr  expense  incidental  to  such 
Mfejance  as  aforesaid,  except 
fwumiient  duty,  shall  not  ex- 
iiriAe  following  sums ;  (that  is 

"lor  every  passenger  conveyed 
b  a  first-class  carriage  by 
IB  mpreas  tram,  the  sum  of 
i^per  mile. 

*^sr  every  passenger  conveyed 
ii  a  seeood-elass  carriage  by 


any  express  train,  the  sum 
of  1}</.  per  mile. 
'*  For  every  passenger  conveyed 
in  a  first-class  carriage  by 
any  other  train,  the  sum  of 
2d.  per  mile. 
'*  For  every  passenger  conveyed 
in  a  second-class  carriage  by 
any  such  other  train,  the  sum 
of  l^.  per  mile. 
"  For  every  passenger  conveyed 
in  a  third-class  carriage  by 
any  such    other  train,   the 
sum  of  \d.  per  mile. 
"  And  with  respect  to  the  con- 
veyance of  goods,  the  maximum 
rates  of  charge  to  be  made  by  the 
Company    for    the     conveyance 
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ceeding  the  rates  authorued 
firstly-mentioned  Acts. 

thereof  along  the  said  railwajrSi 
including  the  tolls  for  the  use  of 
the    siud    raOwajB  and   wagons 
or  trucks,  and  locomotive  power, 
and  eyerj  expense  incidental  to 
such  conyejanoe,  except  a  rea- 
sonable sum  fbr  loading,  cover- 
ing, and  unloading  of  goods,  and 
for  delivery  and  collection,  and 
any  other  services  incidental  to 
the  business  or  duty  of  a  carrier, 
where  such  services  or  any  of 
them  are  or  is  performed  by  the 
same  Company,  shall  not  exceed 
the  following  sums :  (that  is  to  say) 
"For  every  horse,  mule,  and 
other   beast  of  draught  or 
burden,  Bd.  per  mile. 
"  For  homed  cattle,  the  sum  of 

\^d.  per  head  per  mile. 
"For  calves,  pigs,  sheep,  and 
small  animals,  id,  each  per 
mile. 
"  For  every  private  carriage,  4r/. 

per  mile. 
"  For  all  coal,  coke,  ironstone,  and 
other  articles  hereinbefore 
classed  therewith,  conveyed 
any  distance  not  exceeding 
fiily  miles,  the  sum  of  1  J</. 
per  ton  per  mile;  and  the 
sum  of  Jrf.  per  ton  per  mile, 
for  the  whole  distance  tra- 
velled, if  conveyed  a  dis- 
tance exceeding  fifty  miles. 
"For  all  dung,  compost,  and 
other  articles  hereinbefore 
classed  therewith,  conveyed 
•  any  distance  not  exceeding 
fifteen  miles,  the  sum  of 
Hd,  per  ton  per  mile;  and 
the  sum  of  Hd,  per  ton  per 


to  be  taken  under  t 


mile  for  the  whol 

travelled,  if  conve 

tance  exceeding  fif) 

"  For  all  sugar,  grain, 

articles  hereinbefi: 

fied  therewith,  con 

distance  not  ezoee 

miles,  the  sum  ol 

ton  per  mile;  and 

of  2d.  per  ton  pei 

the  whole  distance 

if  conveyed  a  dis 

ceeding  fifty  miles. 

"  For  all  cotton  and  o 

cles    hereinbefore 

therewith,  conveye 

tance    not    exceec 

miles,  the  sum  of  9 

per  mile;   and  th 

2  Jrf.  per  ton  per  no 

whole  distance  trj 

conveyed  a  distant 

ing  Bftj  miles. 

"  For  fish  and  all  otl 

merchandise,  artic 

tcrs,  and   things, 

any  distance  not 

fifty  miles,  the  sui 

per  ton  per  mile: 

sum  of  Sd.  per  toi 

for  the  whole  dist 

veiled,  if  conveyed 

exceeding  fifty  mi] 

"  Where  any  such  arU 

ters,  or  things,  are  carr 

tance  exceeding  fifteei 

miles  respectively,  as  a) 

vided,  the  Company  ar 

ered  to  demand  and  r 

the  least,   the  rates   c 

above  specified,  as  fat 

fifty  miles  respectively.* 
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The  question  for  the  opinion  of  the  Court  is,  whether  the        1850. 
Great  Western  Railway  Company  are  entitled  by  law  to      Att.-Geh. 
churge  and  receive^  for  the  conveyance  of  passengers  and        ^  ^• 
goods  along  the  said  Great  Western  Bailway,  any  rates  of      Wnmuf 
cbige  exceeding  the  rates  mentioned  and  set  forth  in  the 
lehedole  hereunder  written,  save  in  respect  of  passengers  and 
goods  conveyed  on  the  Great  Western  Biulway  for  short 
firtances^  ar  by  special  or  extra  trains,  or  in  respect  of  frac- 
tknal  distances  or  weights,  or  the  carriage  of  small  packages 
or  arddes  of  great  weight,  or  in  cases  of  special  agreement 

The  Attorney^CreneraK^Welsby  with  him)  argued  for  the 
(Wn  (May  29  and  31>— The  effect  of  the  several  sta- 
tates  set  forth  in  the  case,  and  particularly  of  the  10  &  11 
Tiet  c.  cxlix.  and  10  &  11  Vict,  c  ccxxvi.  is  to  impose 
en  the  Great  Western  Railway  Company  a  maximum  rate 
rftoUfor  passengers  and  goods,  which  they  have  exceeded. 
The  Company  was  originally  constituted  by  the  5  &  6 
WHL  4,  c.  cvii.  which  received  the  Royal  Assent  on  the  3 1  st 
rf  August,  1835.  By  the  164th  section  they  are  authorised  to 
tdtt  certain  rates  of  tonnage  on  goods.  The  165th  section 
IRnides  for  toll  in  respect  of  passengers  and  cattle.  The 
lC6th  section  empowers  the  Company  to  charge  for  locomo- 
tivepower.  The  167th  section  enables  them  to  carry  passen- 
fp^  cattle,  and  goods,  and  to  charge  for  such  conveyance, 
naddition  to  the  rates  or  tolls  authorised  to  be  taken,  pro- 
riled  the  charge  for  passengers  does  not  exceed  threepence 
U^iemiy  per  mile,  including  the  rate  or  toll.  The  6  Will, 
^e.  xxviiL  made  no  alteration  in  the  toll.  By  the  64th  sec- 
tion of  the  Birmingham  and  Oxford  Junction  Railway  Act, 
K 10  Vict  c.  cccxxxvii.  (which  received  the  Royal  Assent 
^flie  3rd  August,  1846),  the  maximum  rate  of  charge  for 
li>iingua  18  limited  to  twopence  halfpenny  per  mile.  The 
Ml  aectioti  relates  to  the  maximum  charges  for  goods. 
liieSSth  and  69th  sections  empower  that  Company  to  lease 
or  sell  their  railway  to  the  Great  Western  Railway  Compa- 
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ny;  but  the  70th  section  expressly  provides  that  no  leueor 
sale  shall  take  effect,  "  unless  and  until  the  manmuni  taBi 
and  chai^B  on  the  Great  Western  Railway  shall  have  beet 
reduced  by  Parliament  to  the  same  scale  as,  or  to  a  seals  set 
exceeding,  the  tolls  and  chafes  of  the  Birmingham  ai 
Oxford  Junction  Bailway."  That  section,  read  in  ocntiMt 
with  the  10  £  llVictc.cxxvi.^ford8akeytoitscoiB(n» 
tion.  By  the  Act  for  extending  the  Birmingham  and  OiM 
Junction  Rulway  to  Birmingham,  9  &  10  Vict,  c  coczxxf& 
(which  also  received  the  Royal  Assent  od  the  Sid  Angii^ 
1846),  the  tolls  are  to  be  the  same  as  those  on  the  Biiinin 
ham  and  Oxford  Junction  Bulway,  (section  35).  TluMlla 
and  37 til  sections  confer  a  similar  power  to  leaee  orsdlte 
nulway  to  the  Great  Weatera  Railway ;  and  the  38tfa  h 
in  like  manner,  pro^-iJes  that  no  lease  or  sale  shall  take  d 
until  the  rates  on  the  Great  Western  Railway  are  red 
The  Birmingham,  Woh'erbampton  and  Dudley  Ba3*^ 
Act,  9  &  10  Vict.  c.  cccxY.  limits  the  maximum  i 
charge  for  passengers  and  goods  to  twopence  haUpenayfl 
mite,  (section  34);  but  that  Act  contains  no  power  to  la 
or  sell  the  railway.  The  Birmingham,  WoIverhanipbiBiri 
Dudley  Railway  Amendment  Act,  10  &  11  Vict  0.a 
(which  received  the  Royal  yissent  on  the  9tli  of  July,  IM 
by  section  2-i,  after  reciting  the  agreement  betwwa  I 


TRIKITT  TBBM,    IS  TIOT.  543 

13th  section  empowers  the  Great  Western  Bail  way  Com-        1850. 
pmy  **to  demand  tolls  for  the  use  of  the  Great  Western      ait.-Geh. 
Bailway,   or  of  the    Birmingham,    Wolverhampton   and  «^- 

Dudley  Rwlway."  The  15th  section  prescribes  the  max-  Wbstbbh 
imum  charge  "  for  the  conveyance  of  passengers  along  the  ^^'^^^ 
Mid  railways  as  aforesaid."  The  28th  section  empowers  die 
two  Companies  to  make  contracts  in  respect  of  the  sale  of 
die  Birmingham,  Wolverhampton  and  Dudley  Railway ; 
nd  the  29th  section  empowers  the  Great  Western  Railway 
Company  to  hold  shares  in  the  other  railway.  There  is  no 
aloaion  to  anything  to  be  done  by  the  Great  Western  Riul- 
iqr  Cmmfany  prospecHvefyy  but  throughout  the  statute  they 
m  treated  as  if  they  had  actually  completed  the  purchase  of 
tte  other  lines.  The  24th  section  does  not  attach  any  condi- 
tin  to  the  positive  enactments  of  the  13th  and  15th  sections^ 
Ink  only  enables  the  Great  Western  Railway  Company  to  do 
iribt  the  Birmingham,  Wolverhampton,  and  Dudley  Railway 
Company  might  have  done  under  the  9  &  10  Vict  c.  cccxv. 
Hie  10  &  11  Vict,  c  ccxxvi.,  which  had  reference  entirely 
|p  the  Great  Western  Railway  Company,  by  section  40, 
which  recites  the  agreement,  empowers  that  Company  to 
pndiase  the  Birmingham,  Wolverhampton  and  Dudley 
Biilway.  The  41st  section  contemplates  the  completion 
of  Ae  sale  by  a  deed  of  conveyance;  thus  treating  the  con- 
i  IhKf  as  perfected.  The  47  th  section  does  not  repeal  the  64th 
:  Mtionof  the  9  &  10  Vict,  c  cccxxxvii.,  but  limits  the  max- 
nram  charge  for  passengers  conveyed  on  the  Great  Western 
Btthray  and  its  branches  to  twopence  per  mile. 

Bmeoek  {F.  Stevens  with  him)  for  the  defendants. — ^Read- 
if  these  statutes  as  one  entire  code,  the  Great  Western 
Bdway  Company  are  not  restricted  from  taking  the  toll 
H^ginally  authorised  by  the  5  &  6  Will.  4,  c.  cvii.  until  the 
fodnae  by  them  of  the  Birmingham  and  Oxford  Junction 
Btthrsy,  and  of  the  Birmingham,  Wolverhampton  and  Dud- 
kf  Baflway,  ia  finally  completed.  By  the  70th  sect,  of  tiie  9  & 
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1850.        10  Vict  c.  cccxxxvi.  the  Great  Western  Rwlway  Company 

Att-Gsh.     naust  obtain  an  Act  of  Parliament  to  reduce  the  maximum 

^  ^*  of  their  toll  to  the  same  scale  as  the  maximum  toll  of  the 

Great 

WssTXBH      Birmingham  and  Oxford  Junction  Bailway  before  the  sale 
of  that  railway  can  take  eflTect     The  10  &  1 1  Vict.  c.  cxlix. 
passed  after  the  agreement  for  the  purchase  by  the  Great 
Western  Railway  Company  of  the  two  other  lines;  but  that 
statute  does  not  treat  the  Birmingham^  Wolverhampton  and 
Dudley  Railway  Company  as  already  amalgamated  with  the 
Great  Western ;  for  it  enables  the  former  to  raise  additicmal 
capital  by  the  creation  of  new  shares:  (Sections  4,  5).  The 
meaning  of  the  13th  and  15th  sections  is,  tiiat  after  the 
two  Companies  are  amalgamated  the  Great  Western  shall 
not  take  any  tolls  exceeding  the  prescribed  amount;  but  they 
are  not  to  interfere  with  the  tolls  of  the  Birmingham,  Wol- 
Tcrhampton   and  Dudley  Railway,  until  the  purchase  is 
complete.     The  maximum  clause  (section  15)  comes  by  ytzj 
of  proviso  to  the  two  previous  sections,  and  was  not  in- 
tended to  operate  until  they  took  effect     That  such  is  the 
true  construction  is  evident  from  the  47th  section  of  the 
10  &  11  Vict  c.  ccxxvi. 

The  Attorney-  General  rephed. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  was  a  case  for  the  purpose  of  de- 
ciding whether  the  Great  Western  Railway  Company  vtt 
bound  to  reduce  their  tolls  on  the  main  line  to  the  scile 
fixed  by  the  Act  of  Parliament  for  the  Birmingham  and 
Oxford  Junction  Railway. 

By  the  original  Great  Western  Railway  Act,  5  &  6  WHL 
4,  c.  evil  ss.  164,  167,  and  by  6  &  7  Will  4,  a  xxxm 
and  1  Vict  c.  xcii.  the  Company  are  authorised  to  take 
certain  tolls.     The  Company  have  ever  since  taken  and  stiD 
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tike  the  tolls  authorised  by  those  Acts.    The  question  is,        1850. 
irhether  any  statute  that  has  since  passed  prevents  them      Att.-Gkjt. 
&om  continuinfiT  to  do  so.  ^- 

By  two  Acts  which  received  the  Boyal  Assent  on  the      WnnuiH 
3rd  of  August,  1846,  that  is,  the  9  &  10  Vict  c  cccxxxvii.    ^^'^^'^  ^^• 
ind  the  9  &  10  Vict.  c.  cccxxxviiL  a  new  Company  was  cre- 
ited,  called  <'  The  Binmngham  and  Oxford  Junction  Rail- 
way  Company,"  and  the  tolls  authorised  by  those  Acts  were 
leas  than  those  of  the  Great  Western  Bailway  Company. 
By  those  Acts  power  was  given  to  the  Great  Western  Bail- 
wty  Company  to  purchase  the  Birmingham  and  Oxford 
Junction  line  (see  ss.  69  and  70,  of  the  former  Act,  and 
m,  37  and  38,  of  the  latter),  provided  that  no  such  sale 
dioald  take  effect  unless  and  until  the  toll  on  the  Great 
Wtstem  line  shall  have  been  reduced  by  Act  of  Parlia- 
ment to  the  same  scale  as  that  of  the  Birmingham  and 
Oxford  Junction  Railway.    On  the  same  3rd  of  August, 
1846,  another  Act  received  the  Royal  Assent,  9  &  10 
TieL  c  cccxv.  called  "  The  Birmingham,  Wolverhampton 
ind  Dudley  Railway  Act,''  whereby  a  new  Company  was 
brmed  for  making  a  railway  from  Birmingham  through 
(Volverhampton  to  Dudley,  and  that  Company  was  author- 
sed  to  receive  the  same  tolls  as  were  to  be  taken  by  the 
Birmingham  and  Oxford  Railway  Company.     This  Act 
xmtained  no  power  of  sale  to  the  Great  Western  Railway. 
By  articles  of  agreement,  dated  the  12th  of  November,  1846, 
mtered  into  by  the  directors  of  the  Great  Western  Rail- 
iray  Company,  the  directors  of  the  Birmingham  and  Ox- 
bid  Railway  Company,  and  the  directors  of  the  Birming- 
ism,  Wolverhampton  and  Dudley  Railway  Company,  the 
two  latter  sets  of  directors  agreed  to  sell  to  the  Great  West- 
smRulway  Company,  and  the  Great  Western  Railway  Com- 
pmy  agreed  to  purchase,  the  Birmingham  and  Oxford  line. 
Hid  the  Birmingham,  Wolverhampton  and  Dudley  line,  upon 
certain  tenns  iq>ecified  in  the  agreement 

It  must  be  observed,  that  this  contract,  so  far  as  relates 
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to  the  Birmingham  and  Oxford  line,  had  been  autitonMd  bf. 
the  9  A  10  Vict  c  cccxxxii;  bat  as  to  the  Birmii^lnh 
Wolverhampton  and  Dudley  Bulway  there  was  not,  at  Ac 
date  of  the  contract,  any  parUemtentanf  atithority  to  make  iL 
Thia  authority,  however,  was  given  by  an  Act  paased  m  As 
next  Bession,  1 0  &  11 Y ict.  c.  cxliz.  called  "  The  Binmn^M^, 
Wolverhampton  and  Dudley  Amendment  Act"    By  seetiai. 

24,  the  contract  of  the  12th  of  November,  1846,  iatbm 
recited,  and  power  is  given  to  the  Great  Western  VaUwaj 
Company,  and  the  Birmingham, Wolverhampton  and  Dodl^ 
Railway  Company,  to  carry  it  into  eflect;  hot  by  aectiiB 

25,  no  sale  to  the  Great  Western  Biulway  Ctranpany  is  to  bk 
made  until  a  certificate  has  been  obtained  from  the  Baihr^ 
Commissioners,  that  one  half  of  the  capital  has  been  da^j 
pud  up.  By  this  Act  it  is  provided  (sections  13>  14  &  U) 
that  the  Great  Western  Railway  Company  may  demiud  ftr 
the  use  of  the  Groat  Western  Railway  Company,  or  of  tbl  : 
Birmingham,  Wolverhampton  and  Dudley  Railway,  ttf  ' 
toUa  therein  eaumerated,  being  a  scale  of  toll  materially  1m  , 
than  those  of  the  original  Great  Western  Railway  Acts  W 
not  precisely  the  some  as  those  contiined  in  the  Bimupf  ! 
ham  and  Oxford  Acts.  By  section  15,  certain  sums  n  i 
fixed  as  the  maximum  to  be  taken  by  the  Great  W«la* 
Railway  Company,  for  the  conveyance  of  passengers,  caltit. 
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parchase-monejy  are  required  to  execute  a  proper  convey-        1850. 
aDce;  and  by  section  47>  it  is  enacted  (inter  alia)  that  the      Ar.-Okk. 
leduced  scale  of  tolls  therein  contained  (and  which  is  pre-        a^  t 
msely  the  same  as  that  contained  in  the  Act  of  the  same      Wnmiv 
session,  10  &  11  Vict  c  cxlix.  being  the  Birmingham,    ^^^^^^• 
Wolverhampton  and  Dudley  Act),  should  be  deemed  and 
taken  to  be  the  reduced  scale  referred  to  in  the  Birmingham 
and  Oxford  Junction  Act,  the  9  &  10  Vict.  c.  cccxxxvii. 

Hie  result  of  these  acts  is,  that,  by  the  9  &  10  Vict,  c 
coczxxviL  the  Ghreat  Western  Railway  Company  were  em- 
powered to  purchase  the  Birmingham  and  Oxford  line, 
didr  own  tolls  on  the  Great  Western  line  being  first  re- 
dnoed  by  Act  of  Parliament  to.  a  scale  not  exceeding  that 
of  the  Oxford  line.  By  the  10  &  11  Vict.  c.  cxlix.  the 
Great  Western  Railway  Company  were  empowered  to 
purchase  the  Birmingham,  Wolverhampton  and  Dudley 
fine,  and  to  take  on  that  line  and  their  own  original  line  a 
leduoed  scale  of  tolls  not  precisely  the  same  as  that  of  the 
Bimungham  and  Oxford  scale;  and  there  was  in  that  Act,  as 
in  the  other  Acts,  a  maximum  clause,  that  is,  a  clause  limit- 
ing the  sum  which  the  Company  could  take  for  the  railway, 
ind  for  the  supply  of  locomotive  power,  and  the  use  of  car- 
mges,  and  so  on. 

The  AUomey^Creneral  contended,  that  immediately  after 
the  passing  of  this  Act,  the  Great  Western  Railway  Com- 
psny  were  precluded  from  taking  on  their  own  line  more 
tittn  the  reduced  tolL     But  we  are  clearly  of  opinion  that 
dus  is  not  the  true  construction  of  the  Act     The  reduction 
of  t(dl  was  clearly  only  to  take  effect  when  the  purchase  of 
the  Binningham,  Wolverhampton  and  Dudley  line  was  com- 
pleted.   Under  any  other  construction,  the  Great  Western 
Biilway  Company  would  be  at  liberty  to  take  tolls  on  the 
KnnJi^am,  Wolverhampton  and  Dudley  Railway  before 
H  bekmgs  to  them,  and  while  the  Birmingham,  Wolver- 
himptcm  and  Dudley  Railway  Company  may  be  themselves 
Wig  and  taking  tolls  on  it  for  their  own  purposes;  which 
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appeoTB  to  us  a  manifest  abaordity.  Then  foUowa  tlie  Act 
10  &  11  Vict.  c.  cczxvi.  which  mbstitates  the  acale  pro- 
vided by  the  10  &  11  Vict.  c.  cxlix.  for  the  Bizmii^faiB 
and  Oxford  scale,  making  the  scale  to  be  taken  on  am- 
pleting  of  both  lines,  that  is,  the  Birmingham  and  Oiftfd 
line,  and  the  Birmingham,  Wolverhamptou  and  Dodlejliii^ 
the  eamc ;  so  that  when  either  of  the  pnrchaaes  ahaU  fane 
been  finally  effected,  the  scale  of  tolls  to  be  taken  by  At 
Great  Western  Bmlway  Company,  as  well  on  their  oi^nal 
ae  on  the  purchased  line  or  lines,  will  be  the  reduced  mk; 
but  until  the  purchaae  of  one  or  botli  of  the  lines  lias  been 
effected,  the  right  of  the  tircat  Weatcm  Railway  C<unpBn| 
to  take  tJie  tolls  authorised  by  their  original  Act  reinui 
imaffected.  Our  certificate  will,  therefore,  be  for  the  it- 
fendaats. 

A  certificate  in  conformity  with  the  above  op'mion  m 
afterwards  sent  to  the  Vico-Cbanccllor. 


In  the   Matter  of  the  Ljjn>  Tax  Assessuest  foi  ll» 
lIoLBOEN  Division  of  the  County  of  MiDDLESEi. 
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tax  redeemed  in  that  division  is  284621  lOs.  M.,  which  1850. 
leaves  10,783/,  3«.  2dl  to  be  raised  as  such  proportion.  That  /^  ^^ 
the  Holbom  divimon  conmsts  of  the  United  Parishes  of  St.      Hoi-"^ 

Lahd  Tax 

Andrew  Holbom  and  St.  George  the  Martyr,  the  Liberty 
of  the  Bolls,  the  Parish  of  St  Marylebone,  the  Parish  of 
St  Pancras,  the  Parish  of  St  John,  Hampstead,  and  the 
Parish  of  Paddington.  That  the  annual  value  of  the  pro- 
perty now  rateable  in  the  said  parishes  to  the  land  tax  is  as 
foDows: — St  Andrew  and  St  Geoige,  158,807i;  the  Li- 
berty of  the  Rolls,  9160i;  St  Marylebone,  910,680i;  St 
Pancras,  186,1047.;  St  John,  Hampstead,  11,296/.;  Pad- 
dington, SSS5L :  making  together  1,284,3327.  That  on  the 
19th  April  last,  the  commissioners  taxed  and  assessed,  upon 
the  United  Parishes  of  St  Andrew  and  St.  George,  towards 
the  said  proportion  of  13,62921  13^.  5c7.,  the  sum  of  90182. 
139.  4dL,  ^ving  credit  for  11,18121  lOs.  6|^.,  being  the 
amount  of  land  tax  redeemed,  leaving  78377^  2s.  d^d.  to  be 
raised,  which  required  a  rate  of  1^.  in  the  pound;  upon  the 
Parish  of  St  Pancras,  the  sum  of  13997.  58.  2rf.,  giving  cre- 
dit for  39421  lis.  4|dl,  being  the  amount  redeemed,  leaving 
10047.  ISs.  9|rf.  to  be  raised,  which  required  a  rate  of  irf. 
in  the  pound;  upon  the  Parish  of  St  John,  Hampstead, 
85521  17 s.  4<7.,  ^ving  credit  for  5657.  I5.  8d,  the  amoimt 
redeemed,  leaving  2997. 15*.  Sd.  to  be  raised,  which  required 
a  rate  of  6}dL  in  the  pound;  upon  the  Parish  of  Paddington, 
the  sum  of  35421  6s.  lOd,  giving  credit  for  2547. 19^.  2|(7., 
the  amount  redeemed,  leaving  1097.  7s.  7^d.  to  be  raised, 
which  required  a  rate  of  3^  in  the  pound;  upon  the  Par- 
iah of  St  Marylebone,  5647.  5*.  Id.,  giving  credit  for  9021 
1$.  9d.,  the  amount  redeemed,  leaving  47321  I7s.  Ad.  to  be 
raised,  which  required  a  rate  of  half  a  farthing  in  the  poimd. 
That  no  assessment  had  yet  been  made  for  the  current  year 
in  respect  of  the  Liberty  of  the  Rolls.  The  affidavits  also 
stated,  that  the  applicants  had  required  the  commissioners 
to  assess  them  in  respect  of  their  property  at  and  after  an 
equal  pound  rate  to  be  assessed  on  the  annual  value  of  all 
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the  property  rateable  to  the  land  tax  within  the  Holboni 
divi^oD,  but  the  commissioners  refused  to  do  bo.  That  if 
the  amount  directed  to  be  r^aed  was  equally  taxed  and 
assessed  throughniit  that  division,  the  same  might  be  ruled 
hj  a  rate  of  five  farthings  ia  the  pound. 

The  Attorney-General  shewed  cause. — There  is  do  pre«- 
dent  for  this  application.  The  only  authorities  on  the  sub- 
ject are  the  case  of  The  Commissioners  of  the  fVettmiuUr 
Land  Tax  {a  ),&nd  Lord  AtfUtfor<rs  Case{by,  but  they  bw 
DO  analogy  to  the  present  case.  In  the  former,  the  C<»t- 
missioners  had  refused  to  levy  the  full  quota  upon  the  seve- 
ral divisions,  in  proportion  to  the  Bums  assessed  upon  tbeo 
respectivtly.  by  the  4  W.  &  SL  In  the  latter  case,  the  olh 
ject  of  the  appliLation  was  to  compel  the  Commissioners  of 
liand  Tax  for  the  Hundred  of  East  Goscote,  in  the  county  of 
Leicester,  to  transmit  into  the  Queen's  Kemembiancei'i 
Office  duplicates  of  the  sum  assessed  on  each  parish  witbii 
that  hundred.  In  this  case  the  total  amount  of  the  bbbc* 
ment  has  been  levied ;  and  the  application  ie  in  the  natuietf 
an  appeal  against  the  judgment  and  discretion  of  the  Coo- 
nuBsioners,  as  to  the  mode  of  apportioning  the  quota  chaigtd 
on  the  division  in  question.  [Pollock,  C  B. — If  we  are  to 
entertain  this  application,  there  seems  no  reason  why  n 
fihoutd  not  interfere  with  the  Commissioners  of  the  Inooioe 
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lar  parishes^  and  the  same  was  done  in  Lord  Aylu^        1850. 
scue.     [PoUocky  C.  B. — If  the  Commissioners  had        j^^ 
[  to  assess  any  parish  division  or,  or  had  charged      ^^^*" 
rish  or  division  with  a  wrong  simi^  we  might  call  on 
>  amend  their  return,  and  do  justice  by  making  the 
correspond  in  amount  with  the  sum  required  by  the 
Parliament  to  be  levied.     That  seems  to  me  all  that 
«  of    The  Commissioners   of  the  Westminster  Land 
aports.     With  respect  to  Lord  AylesfortCs  case,  at 
le  that  was  decided,  the  Commissioners  of  Land  Tax 
■equired  by  the  38  Geo.  3,  c  5,  s.  8,  to  transmit  a 
le  of  their  assessments  to  the  office  of  the  Queen's 
dbrancer;  and  assuming  that  decision  to  be  correct, 
indation  of  the  authority  which  the  Court  exercised 
is,  that  the  Commissioners  being  bound  to  deliver 
>ublic  documents  into  the  office  of  this  Court  as 

of  the  revenue,  it  was  the  duty  of  the  Court  to  see 
le  returns  were  correct.  But  now  the  duplicates  are 
itted  to  the  Commissioners  of  Stamps  and  Taxes, 
the  provisions  of  the  5  &  6  Will  4,  c.  20,  s.  14.]  That 
i  has  not  deprived  this  Court  of  its  power  to  inter- 
here  the  Commissioners  have  neglected  or  exceeded 
luty.  The  38  Geo.  3,  c.  5,  s.  8,  requires  the  Commis- 
i  to  cause  the  several  proportions  charged  on  the  se- 
lundreds  or  other  divisions,  (in  the  manner  directed 

7th  section)  to  be  equally  taxed  and  assessed  within 
such  hundred  and  other  division,  and  witliin  every 
and  place  therein,  according  to  the  best  of  their  judg. 
and  discretion.  So  that  this  is  not  a  mere  question 
sn  the  individual  ratepayers,  whether  the  assessment 
it  or   wrong,  but  whether  the  Commissioners  have 

themselves  in  a  situation  which  authorises  them  to 
i  the  tax.  This  case  differs  from  that  of  an  improper 
nent  under  the  Income  Tax  Act,  because  there  the 
grieved  may  appeal.  [^Pollock^  C.  B. — Suppose  the 
te    Tax  Commissioners  made   no  assessment  what- 
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ever  ?]  If  the  tax  could  not  be  collected,  this  Court  tould 
compel  them  to  perform  their  duty.  In  -Lord  Aylesfwdi 
case  the  jurisdiction  which  the  Court  exercised  waa  not 
merely  with  reference  to  the  duplicates,  but  also  to  id 
equality  of  aascesment. 

Pollock,  C.B. — There  does  not  appear  to  be  any  pre- 
ccdcat  for  such  an  application  as  this,  and  I  am  not  dispoeed 
to  assume  a  jurisdiction  never  before  exercised. 

ROLFE,  B, — The  rule  calls  on  the  Commissionera  to 
shew  cause  why  they  should  not  cause  the  proportion 
charged  upon  tlic  Holbom  div-ision  of  the  county  of  Middle- 
sex to  be  equally  taxed  and  assessed  within  such  diiiaca 
The  answer  is,  tliat  tliey  have  done  that  according  to  whil 
they  think  right,  and  their  judgment  is  final 

Platt,  B.,  concurred. 

Rule  discharged,  with  coBt8{a). 

(«)  Tn  Ex  parte  Pyfn,  in  re  The  thi'rc  wm  no  remedy  bj  matit- 
Land  Tin  Voiamisaknuri,  Q.  B.,  muj  to  Lntii]  Tax  CniiimUrJuHn 
Jon.  3D,  IHSI,   it  waa  lielil  tbat      to  make  ^iirh  c^uol  a 


^xt^t^mt  i^eporte. 
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1850. 

Lowe  v.  Ross.  June  20. 

JJEBT  for  the  use  and  occupation  of  a  house  and  pre-  An  action  for 
mises.    Plea,  never  indebted.     Issue  thereon.  ^i^^S 

At  the  trial,  before  Maule.  J.,  at  the  last  Summer  As-  the  stAt 

^  ^  .  ,     ,  ,        -.       llG€0.2,cl9, 

sues  for  the  county  of  Surrey,  it  appeared  that  the  de-  b.  14,  does  not 
fendant  had  taken  the  premises  from  the  plaintiff  under  a  hMnot'been^ 
lease  for  a  year;  but  it  was  objected  on  the  part  of  the  de-  mi  actual  entry 
fendant,  that  the  &cts  did  not  amount  to  an  entry  by  the 
defendant  upon  the  premises,  and  therefore  that  he  was  not 
liable  in  this  form  of  action.     The  learned  Judge  was  in- 
dined  to  be  of  that  opinion,  and  it  was  then  contended  for 
the  plaintiff  that  an  entry  was  not  necessary.     The  learned 
Judge,  however,  nonsuited  the  plaintiff,  reserving  leave  to 
him  to  move  to  set  that  nonsuit  aside,  and  to  enter  a  verdict 
fot  him,  if  the  Court  should  be  of  a  different  opinion. 

Skee,  Serjt.,  having  obtained  a  rule  nisi  accordingly, 

Dawdenoett  (^Montagu  Chambers  with  him)  now  shewed 
ctose, — The  only  point  reserved  at  the  trial  was,  whether 
^  action  for  use  and  occupation  under  the  statute  1 1  Geo.  2, 
^  19,  8.  14,  can  be  maintained,  without  an  actual  entry 
^^wn  the  prenuses  demised.     It  is  perfectly  clear  upon  the 
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entry  la  Dec«flmy  to  Bup|jiMt  tiw  tc 


ISH.        authorides  that 

Lova         tioi- 

Bom.  The  Court  then  called  upon 

SKee,  Setjt,  and  Bovill  to  support  the  rule(a)i — Anaetod 
entiy  ie  not  necessary.  The  I4th  section  proridea  ftat 
t'  it  ehall  be  lawful  for  the  landlord  and  landloida,  when 
the  agreement  is  not  hy  deed,  to  recoTer  a  reasonable  m^ 
&ction  for  the  lands,  tenements,  or  hereditamenta  Ui 
or  occupied  by  the  defendant  or  defendants,  in  an  actkoni 
the  case  for  the  use  and  occupatioa  of  what  was  so  hiU 
and  enjoyed."  The  defendant  here  held  the  preniisea  frm 
the  date  of  the  lease;  and  according  to  the  authrait^ef 
PijKro  V.  Judgon  {h\  actual  occupation  is  not  necesBaijt  brt 
l^al  possesMOQ  alone  is  suffident,  although  the  rale  it  tf 
ferent  where  there  is  a  future  demise:  Wodey  y,  We^Kg  {^ 
In  the  recent  case  oi  Atkuu  y.  Hvmplu-ey(d},  71mda(  CI, 
in  observing  upon  the  language  of  the  14th  section^  mjk 
"  Aa  far,  therefore,  as  the  letter  of  the  Act  goes,  the  w«4 
the  alternative,  'held  orenjoyed,'  there  is  no  11006- 
aty  t)mt  the  land  should  be  occupied  as  well  as  held;'  ui 
the  learned  Chief  Justice  proceeds,  "One  may  conceive  MM 
of  land  taken,  but  not  entered  upon :  in  such  a  case,  then  * 
DO  renson  why  the  party  so  taking,  ioafimuch  as  he  kef^ 
another  from  the  occui>ation.  shoiJd  not  be  liable  under  tht 
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in  enjoyment^  the  words  being  "  held  and  enjoyed."  [Al-  iS5(k 
iersoHy  B. — The  question  in  Atkyns  v.  Humphrey  turned 
upon  the  meaning  of  the  word  held  upon  general  demurrer^ 
uid  that  word  would  of  necessity  imply  an  entry.  Parke,  B. 
—The  defendant  there  could  not  properly  be  said  to  have 
held  the  land,  imless  he  had  entered  upon  it,  as  appears  by 
the  language  of  Mr.  Justice  Bayley  in  Edge  v.  Strafford.'] 
It  would  seem,  from  the  case  of  Smith  v.  Twoart(a)y  that 
ID  entry  is  not  necessary.  Erskine^  J.,  there  said,  "  When 
t  party  takes  premises,  and  has  an  opportunity  to  occupy, 
the  mere  fact  that  he  does  not  occupy  them  does  not  de- 
prire  the  landlord  of  his  remedy  by  this  form  of  action." 
\BaUi  B. — It  was  there  held,  that  there  was  some  evidence 
fcrthe  jury  of  the  defendant's  possession.]  Where  the  assign- 
Bimtis  to  take  effect  instanter,  the  doctrine  of  interesse  ter- 
DUDidoes  not  arise:  BeUasis  v.  Burbriche  {b).  In  Williams 
r.  Batanquet  (c),  it  was  held,  that  when  a  party  takes  an 
M^nment  of  a  lease  by  way  of  mortgage,  the  whole  in- 
loest  passes  to  him,  and  he  becomes  liable  upon  the  cove- 
Hat  for  payment  of  rent,  though  he  has  never  occupied  or 
become  possessed  in  fact. 

Parke,  B. — The  only  question  in  the  present  case  which 
ms  reserved  for  discussion  by  my  Brother  Maule  is,  whe- 
Smt  the  defendant  is  liable  for  use  and  occupation,  not  hav- 
■g  entered  upon  the  demised  premises;  for  I  assume  that 
Bj  Brother  Maule  was  satisfied  that  there  was  a  complete 
kiee  for  a  year  to  take  effect  in  prsesenti,  and  also  that 
kre  was  no  actual  entry;  for  if  it  had  been  questionable 
vkkher  the  facts  relied  upon  by  the  plaintiff  amounted  to 
*i  entry,  a  request  should  have  been  made  to  the  learned 
■i%e  by  the  plaintiff's  counsel,  that  the  question  should  be 
Wk  to  the  jury.  But  upon  the  facts  of  this  case  we  must 
••ome  that  no  entry  was  proved.  Now,  I  have  always 
^'^^ered  that  Edge  v.  Strafford,  followed  by  other  cases, 

•)  5  Scott,  N.  R.  172.      (b)  1  Ld.  Raym.  170.      {e)  1  B.  &  B.  238. 

Vol.  V.  o  o  ExcH, 


656  SXCUEQUBE  REPOBTS. 

1850.  had  l^d  down  the  law  expressly,  that  an  action  for  use  an 
occupation  could  not  be  maintained  until  i^ler  entry  by  di 
lessee.  That  case  was  followed  by  How  t.  Ke9mM{a\  whei 
it  was  held,  that  an  action  for  use  and  occupation  cannot  t 
maintfdned  against  a  trustee  to  whom  the  term  has  bee 
assigned  by  the  termor,  unless  he  has  actually  occupied;  a 
though  the  assignment  be  sufficient  to  vest  the  term  in  tii 
trustee,  unless  he  discUdms.  UttUdak^  J.,  there  says,  ^ 
agree  with  Mr.  Manning  that  an  assignment  at  commo 
law  charges  the  asognee  with  the  premises;,  unless  he  ds 
claims.  But  the  question  here  is,  whether  an  action  fcnr  m 
and  occupation  lies."  And  then  he  adds,  '^  Perhaps  an  actio 
of  debt  might  lie,  the  declaration  stating  that  the  tenn  wi 
assigned  to  the  defendants ;  but  in  an  action  for  use  and  a 
cupation  it  must  be  shewn  that  the  defendants  in  fiu^  oe 
cupied."  The  same  law  is  laid  down  in  Nation  y.  Toaa 
Against  these  decisions  there  is  nothing  to  be  found  but  tli 
dictum  of  Tindaly  C.  J.,  in  Atkins  v.  Humphrey y  which  I  ma; 
observe  was  unnecessary  for  the  decision  of  the  case,  k 
the  executors  there  were  liable  as  assignees.  The  oAe 
Judges  in  that  case  say  nothing  of  the  sort  I  have  alinqf 
considered  no  point  of  law  to  be  clearer  than  this — ^that  n 
actions  of  debt  or  covenant  on  a  lease  to  recover  rent,  al 
though  the  declaration  usually  contains  a  statement  that  th 
lessee  had  entered,  the  averment  need  not  be  proved;  bn 
when  the  question  is,  whether  the  estate  has  vested,  thei 
proof  of  an  actual  entry  is  necessary.  The  statute  ma] 
apply  to  cases  in  which  the  relation  of  landlord  and  tenair 
does  not  exist;  but  where  the  case  is  put,  as  it  is  here,  OQi 
supposed  lease  between  the  parties,  it  is  essential  to  diev 
that  the  lessee  has  entered,  before  the  landlord  can  maift 
tain  an  action  for  use  and  occupation.  The  rule,  thereto 
ought  to  be  discharged. 

Alderson,  B.,  and  Platt,  B.,  concurred. 

Rule  disohaiged. 

(a)  3  A.  &  £.  659. 
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18^0. 


July  8. 

Wiles  v.  Woodward. 

1  ROVER  for  reams  of  paper. — Pleas,    not  guilty  and   In  trover 
not  possessed.  %^^,  iL 

At  the  trial  before  PatUsan,  J.,  at  the  Yorkshire  Sum-   ^^'^Pj^f  *F  . 

'      '  ^     ^  and  defendant 

mer  Assizes,  1849,  it  appeared  that  the  plaintiff  and  de-  luid  been  in 

fendant  had  carried  on  business  in  partnership  as  paper  together  as 

fflanu&cturers  and  iron  merchants,  and  that  the  partnership  fi^^re^and 

was  dissolved  by  a  deed,  dated  the  14th  of  February,  1844,  '^^^^  ™®^mu 

cnanLB*    j.  ne 

which,  so  far  as  material,  is  as  follows : — ^*  Whereas  the  pro-  partnership 

pcrty  belonging  to  the  said  Joshua  Woodward  (the  de-  by  a  d^ J 

fendant)  and  William  WUes  (the  plaintiff),  in  respect  of  JJ^ut'l^*^' 

tfadr  partnership  in  the  said  businesses,  consists  of  a  lease-  ^^^^  agreed 

that  the  busi- 

hold  paper-mill,  called  "  The  Olive  Mill,"  in  the  chapelry  of  ness  of  a  pa- 

Bmdfield,  &c,  and  of  the  goodwill,  stock  in  trade,  and  ma-  E^^t^^^ 

chineiy  of  the  sidd  business  of  paper  manufacturers  carried  ^^^^^'  ^}^^ 

on  upon  the  said  premises,  and  also  of  book  debts  due  and  the  defendant, 

ounng  unto  the  said  J.  Woodward  and  W.  Wiles  in  respect  negs  of  an  iron 

thereof,   and  the  leasehold  warehouses  situate  in  Joiner-  the'pla^uff 

hme,  in  ^effield,  and  of  the  goodwill,  stock  in  trade,  and  ^^\  ^  the 

.  ^       ^  .  plaintifT 

eKcts  of  the  busmess  of  iron  merchants  earned  on  upon  should  receive 

Ae  8ud  premises,  and  also  of  book  debts  due  unto  the  said  stock,  paper  to 

J.  Woodward  and  W.  Wiles   in   respect  thereof.     And  f^J^^^^^^ 

whereas,  as  part  of  the  arrangement  for  the  said  dissolution  ^^"ch  should 

of  partnership,  it  hath  been  agreed  that  the  said  leasehold  paper  mill  for 

ptper-mill,  and  the  goodwill,  stock  in  trade,  and  machinery  op^^'.  *The 

deed  also  re- 
*M,UiaA  in  performance  of  that  arrangement  paper  to  the  value  ofS9Sl.  4«.  lid.  had  been  deli- 
*^  to  the  pladtUif,  and  the  same  was  then  in  the  mill,  as  the  plaintiff  acknowledged.  It 
y  Uwp  witneesed,  that  in  performance  of  the  arrangement  the  plaintiff  and  defendant 
JWred  partiMnhip,  and  the  plaintiff  assigned  to  the  defendant  the  stock  in  trade  of  the 
Jj^«i  OT  a  paper  manufiicturer,  except  the  898/.  is.  lid.  worth  of  paper  so  delivered  to  the 
f^l^^aMt^creaeUd,  and  the  defendant  assigned  to  the  plaintiff  the  stock  in  trade  of  the 
^^io»tm  of  iron  merohants :  there  were  also  mutual  releases.  No  paper  whatever  was  set 
W  er  deliyered  to  Uie  plaintiff,  but  the  jury  found  that  the  defendant  had  converted  the 
*^|^^oek: — Held,  fint,  that  the  parties  were  estopped  by  the  deed,  to  say  that  no  such 
J^yny  had  taken  place;  secondly,  that  as  the  defendant  had  converted  the  whole,  the 
Mtiff  migiit  iwh»*^«"  trover  for  his  riiare  of  the  stock,  although  no  specific  portion  had 
^  M  ^Mrt  for  him. 
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of  the  eajd  busineee  of  a  pajwr  manufacturer,  and  aim  tbe 
book  debts  of,  belonging,  due,  or  owing  or  relating  to  bodi 
the  Bfud  busincsBee,  ehall  be  taken  hy  and  belong  ezcliiHT^ 
to  the  eaid  J.  Woodward,  and  that  the  said  leasdiold  mn- 
house,  and  the  goodwill,  stock  in  trade,  and  effects  (exeqit- 
ing  thebookdebtB)of  thesaidbunnesBof  an  iron  merdnnt^ 
shall  be  taken  hj  and  belong  exduraTel;^  to  the  nud  W. 
Wiles;  but  that  inasmuch  aa  the  property  to  be  so  adt- 
uvely  taken  by  the  Biud  J.  Woodward  on  euch  diseolnligi 
exceeds  in  value  the  said  property  to  be  bo  taken  l^  tb 
said  W,  AVilea  escIuaWcly,  it  was  further  agreed  llml  tlw 
said  W.  ^VilcB  should  receive  out  of  the  etock  in  trade  of 
the  aaid  business  of  a  ]mpcr  mauufactiirer,  paper  to  the  «• 
lue  of  898/.  4<.  1  Id.,  which  should  remain  upon  the  prcnuMi 
of  the  said  mill  for  the  term  of  one  year  or  not,  at  the  o^     > 
tion  of  the  said  W.  Wiles,  who  should  pay  the  excise  dn^    J 
thereon.     And  whereas  it  ia  also  intended  and  agreed,  tbt    l 
the  eaid  leasehold  paper-mill  shall  be  forthwith  assigned  ft     i 
and  bo  absolutely  and  exclusively  vested  in,  the  nud  i 
Woodwnrd,  his  executors  and  iidministrators;  and  alawtlMl 
the  said  leasehold  warehouse  and  premises  in  Joi^w^lIB^^ 
in  Sheffield,  aforesaid,  wheicon  the  said  business  of  an  iwt 
merchant  was  carried  on  as  aforesaid,  shall  be  forthwltliu 
signed  to,  and  be  absolutely  and  exclusively  vested  in,  ll 


V, 

Woodward. 


TBIKITY  VACATION,    14  VICT.  559 

neeses  or  any  of  them;  and  thig  indenture  further  witness-        18^0. 
etfa,  that,  in  pursuance  and  further  performance  of  the  said        Wilbs 
arrangement,  he  the  said  W.  Wiles  doth,  by  these  presents, 
assign,  release,  and  transfer  unto  the  said  J.  Woodward,  his 
executors,  &c.,  all  and  singular  the  stock  in  trade,  goods, 
fixtures,  implements,  and  articles  of  or  belonging  to  or  used 
in  the  said  trade  or  business  of  paper  manufacturers,  here- 
tofore carried  on  in  co-partnership  by  the  said  J.  Wood- 
ward and  W.  Wiles  (other  than  and  except  the  said  sum  of 
898t  4«.  Hi  worth  of  paper  so  delivered  to  the  said  W' 
WUes  as  aforesaid;  and  also  all  the  goodwill,  benefit,  and 
advantage  of  the  said  business,  and  all  debts  due  to  them 
the  said  J.  Woodward  and  W.  Wiles,  or  either  of  them, 
in  respect  or  on  account  of  the  said  businesses  of  paper 
mann&cturers  and  iron  merchants  respectively  (so  hitherto 
carried  on  in  partnership  by  them);  and  all  books  of  ac- 
countsiy  invoices,  vouchers,  and  documents  relating  to  the 
nid  businesses  of  paper  manufacturers  and  iron  merchants 
respectively,  or  to  the  dealings  and  transactions  of  the  said 
J.Woodward  and  W.  Wiles  therein,  and  all  the  right, 
title,  interest,  trust,  property,  benefit,  claim  and  demand 
whatsoever  or  howsoever  of  him  the  said  W.  Wiles,  of,  in, 
to»  out  of,  or  upon  the  said  stock  in  trade,  goods,  effects, 
goodwill,  debts,  and  premises,  hereinbefore  assigned  and 
released  or  intended  so  to  be."  The  deed  contained  a  similar 
aarignment  by  J.  Woodward  to  W.  Wiles,  "  of  the  stock  in 
trade,  goods,  fixtures,  implements,  and  articles  of  or  be- 
loifing  to  or  used  in  the  said  trade  or  business  of  iron 
merchants,"  &c.     The  deed  also  contained  mutual  releases. 
Ko  pfq>er  whatever  was  set  apart  or  delivered  to  the 
(lamtif^  but  some  of  it  was  sold  by  the  defendant.     The 
Iihuntiff  had  demanded  the  quantity  he  was  entitled  to  un- 
fe  the  deed,  and  the  defendant  reiiised  to  give  him  any. 
The  defendant's  counsel  objected  that  the  action  would  not 
Bb,  inasmuch  as  no  certain  definite  quantity  of  paper  be- 
Iwjged  to  the  plaintiff;  that  either  the  whole  property  in  it 
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passed  to  the  defendant,  or,  if  not,  H  wu  thejcHBtpnpvtj 
of  both.  It  waa  contended  od  behalf  tX  the  pluntifl^  tbit 
both  parties  were  estopped  by  tbe  deed  from  saying  that  id 
such  delivery  had  taken  place.  The  learned  Judge  kA  it  ta 
the  jury  to  say,  whether  there  was  a  conTemonoftheiilHfe 
of  the  paper;  and  the  jury  having  found  in  the  affimattra, 
his  Lordship  directed  a  verdict  for  the  plaintiff,  njuiiig 
leave  for  the  defondant  to  more  to  enter  a  nonsuit 
A  rule  niu  having  been  obtained  accordingly — 


Martin  and  T.  Jow  shewed  cause,  in  last  Sbuy  Tats- 

tion  (Feb.  8).  The  recital  in  the  deed,  that  paper  to  At 
value  of  898/.  4«.  11<J.  has  been  delivered  to  the  pliustif^ii 
'an  catoppel  between  the  parties.  The  pluntiff  roultl  Ml 
have  sued  on  the  deed  for  &  breach  of  covenant  in  not  de- 
livering the  paper,  for  he  ie  estopped  by  tbe  recital  bus 
saying  that  no  delivery  ha»  taken  phice.  [^Parhe^  B^-ii 
estoppel  is  not  binding  in  an  action  founded  on  a  nuUUf 
collateral  to  the  deed:  Carpenter  v.  BuUer (a).]  Tlii§C»» 
fella  within  the  principle  of  the  dccieione,  that  where  a  pMlT, 
by  hie  words  or  conduct,  wilfully  causes  another  to  belim 
the  existence  of  a  certain  state  of  things,  and  induca  hin 
to  act  on  that  belief,  the  fonucr  ie  concluded  from  avtnii^ 
against  the  latter  that  a  different  etate  of  things  a 
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non  in  the  paper,  bat  it  is  an  agreement  between  the  1850. 
es,  that  a  portion  of  the  paper  has  become  the  property 
e  pbdntiff ;  and  the  refusal  to  deliver  any  paper  what- 
was  evidence  of  a  conversion^  although  none  in  parti- 
r  was  set  apart.  [^Parkej  B. — ^In  a  contract  of  sale 
Mities  must  agree  on  the  specific  goods,  otherwise  no 
erty  passes.  Thus,  in  ff^hite  v.  fVilk8(a)y  where  the 
ement  was  for  the  sale  of  twenty  tons  of  oil  in  the 
loi^s  cisterns,  and  in  point  of  fact  the  vendor  had  many 
ms  with  more  than  twenty  tons  in  them :  Sir  J.  Mans^ 
ruled  that  no  property  passed  to  the  purchaser,  because 
contract  did  not  attach  on  any  particular  portion  of  the 
and  that  ruling  was  upheld  by  the  Court  of  Common 
8.  Other  authorities  are  collected  in  Blachbum  an  Ccnr 
\  and  Salsy  p.  123.]  Jackson  v.  Anderson  (b)  is  identical 
I  the  present  case.  There  the  plaintiffs'  agent  advised 
a  that  he  had  remitted  to  them  1969  dollars,  consigned 
.  L.  received  4700  dollars,  and  pledged  the  bill  of  lading 
le  defendant,  who  received  the  price  of  the  dollars  at  the 
k  of  England,  where  they  were  deposited  for  safe  cus- 
r,  on  a  sale  of  them  to  the  Bank;  and  it  was  held,  that 
ough  no  specific  dollars  had  been  severed  for  the  plain- 
f  yet,  as  the  defendant  had  converted  all  the  plaintiffs' 
all  his  own,  trover  would  lie  for  the  plaintiffs'  share. 
ey  also  argued  that  there  was  evidence  of  a  conversion 
lie  whole  of  the  paper,  and  the  Court  intimated  an  opin- 
ihat  there  was  ample  evidence.] 

Vaisan  and  Pashky^  in  support  of  the  rule. — ^It  is  clear 
i  one  joint  tenant  cannot  maintain  trover  against  an- 
ler,  unless  there  has  been  a  destruction  of  the  chattel : 
^  lit  323.  Now,  at  the  time  this  deed  was  executed, 
e  paper  was  the  joint  property  of  the  plaintiff  and  defend- 
it,  and  no  severance  has  ever  taken  place.    In  order  to 

(o)  5  Taunt.  176.  (6)  4  Taunt.  24. 
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sndant  bad  been  in  partnership  together,  as  paper  makers         1850. 

.  iron  merchants,  and  that  the  partnership  was  dissolved        Wilsb 

a  deed  on  the  14th  of  February,  1844,  by  which  it  was    y^^^^^^^ 

ited,  that  an  agreement  had  been  made  that  the  defendant 

ndd  have  all  the  stock  in  trade  of  the  business  of  paper 

ichants,  but  that  the  plaintiff  should  receive  paper  out 

that  stock  to  the  value  of  898^  4^.  1  l(Ly  which  was  to 

nain  in  the  paper-mill  for  a  year.  On  the  other  hand,  the 

untiff  was  to  have  all  the  stock  in  trade  in  the  iron  busi- 

«&     The  deed  further  recited,  that,  in    pursuance   of 

at  arrangement,  paper  of  that  value  had  been  actually 

fivered  to  the  plaintiff,  and  that  the  same  then  was  in  the 

^eMnill,  as  the  plaintiff  acknowledged.     The  deed  then 

ntains  an  assignment  by  the  defendant  to  the  plaintiff  of 

I  the  stock  in  trade  in  the  iron  business,  and  by  the  plam- 

BTto  the  defendant,  of  aU  the  stock  in  trade  in  the  paper- 

akbg  business,  except  the  898/.  4«.  llcL  worth  of  paper 

£yered  to  the  plaintiff;  and  mutual  releases,  and  a  disso- 

tkm  of  the  old  partnership. 

It  also  appeared,  on  the  trial,  that  in  fact  no  paper  what- 

rer  was  set  apart  or  delivered  to  the  plaintiff;  and  the 

nmsel  for  the  defendant,  on  the  trial,  contended,  therefore, 

lat  the  plaintiff  could  not  maintain  an  action  of  trover,  as 

>  certain  definite  quantity   of  paper  belonged  to  him; 

ttt,  as  all  the  paper  was  assigned  to  the  defendant  by  the 

huntiff  except  that  delivered  to  the  plaintiff,  the  whole 

18  the  defendant's;  and  if  not,  that  it  was  still  the  joint 

roperty  of  both,  and  therefore  no  action  of  trover  could  be 

ttintttbed  by  the  plaintiff,  being  one  joint  tenant,  against 

he  defendant,  who  was  another.     To  this  it  was  answered 

brthe  plaintiff,  that  both  parties  were  estopped  by  the  deed 

^ny  that  no  such  delivery  had  taken  place  to  the  plaintiff; 

>Bd  this  not  merely  in  an  action  on  the  deed,  but  in  this 

Proceeding,  which  it  was  said  was  to  enforce  the  rights 

*>ang  out  of  it,  and  not  collateral  to  the  deed.     And  we 

""nk  that  this  was  the  position  of  the  parties.     A  recital, 


V. 
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1850.  when  it  is  of  a  fact  agreed  upon  by  both,  binds  both,  a^ 
WiLBB  ^^  h^i  in  Carpenter  v.  BuUer  (a)  and  in  Ycung  v.  Barnr 
cock  (b)j  Stronghill  v.  Buck(c) ;  and  the  present  clium  is  not 
collateral  to  the  deed,  as  was  the  case  in  Carpenter  v.  BuUer. 
It  is,  therefore,  an  estoppel  on  both.  The  parties  have 
agreed  with  respect  to  the  stock  in  trade  in  the  paper  busi- 
ness, that  they  should  stand  precisely  in  the  same  situation 
as  if  the  stock  had  been  divided,  and  part  to  the  stipulated 
amount  delivered  to  the  plaintiff;  and  being  in  that  sitoa^ 
tion,  the  question  is  what  their  respective  rights  are. 

If  there  had  been  a  conversion  of  part  only  by  the  defen- 
dant, it  would  have  been  impossible,  notwithstanding  that 
agreement,  to  have  said  that  the  particular  portion  men- 
tioned in  the  declaration  was  set  apart  for  the  plaintiff,  and 
the  plaintiff  could  not  have  recovered;  he  would  have  been 
in  the  same  position  as  if,  after  the  paper  had  been  defiye^ 
ed,  he  had  so  confiised  it  with  the  rest  of  the  stock  of^psspa 
as  to  make  it  impossible  to  ascertain  it,  and  he  could  not 
have  recovered  for  that  conversion;  but  if  the  whole  of  the 
paper  is  converted  the  same  difficulty  does  not  arise,  for 
there  the  part  belonging  to  the  plaintiff,  whatever  it  is,  must 
have  been  converted.  Now,  in  the  present  case,  we  have  be- 
fore intimated  our  opinion  that  there  was  evidence  of  a  con- 
version by  the  defendant  of  the  whole  stock  of  paper;  Ae 
jury  have  found  that  conversion,  and  we  tkink  the  plaintiff  j 
is  therefore  entitled  to  his  verdict. 

Rule  discharged. 


(a)  S  M.  &  W.  209.  (b)  7  C.  B.  310.  (c)  14  Q.  B. 
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1850. 

SOUTHGATE  V.  SaUNDERS.  Jii„^  22. 

IN  this  case  a  rule  had  been  obtained,  calling  on  the  plain-  in  July,  1849, 
tiff  to  shew  cause  why  the  defendant  should  not  be  dis-  ^  acUon"*^^* 
diareed  out  of  the  custody  of  the  sheriff  of  Middlesex,  on  ag^ngt  c.  D., 

®  •'  and  the  cause 

die  ground  that  he  was  protected  from  arrest  from  the  debt  was  tried  on 
nd  costs  for  which  he  had  been  taken  in  execution,  by  a  November  foi- 
protection  granted  under  the  Bankrupt  Law  ConsoUdation  ^3^'" 

Act,  12  &  13  Vict  C  106.  found  for  the 

_  -  _  plaintiff,  with 

It  appeared  on  the  affidavits,  that,  on  the  12th  of  No-  221.  damages; 
?ember,   1849,  the  defendant  presented  his  petition  in  the  i9th^of  d^. 
Court  of  Bankruptcy  for  protection  under  the  21Ith  section  member  costs 

^       ^  .  were  taxed  for 

of  that  Act,  and  on  the  same  day  had  a  protection  granted  79/.,  and 
to  hiiiL    A  private  meeting  was  appointed,  pursuant  to  the  i?gS^^  Ob^ 
213th  section,  for  the  20th  of  December,  of  which  fourteen  ^^  ^^th  of 

'  ^     ^       '  November  the 

days'  notice  was  given  to  the  plaintiff,  and  on  the  7th  of  defendant  had 
December,  the  account  of  debts  due  from  him,  and  of  his  tection  under 
estate  and  e£Eects,  with  the  proposal  for  compromise  re-  ^%^^g^u.^ 

ornred  by  the  214th  section,  was  filed;  and  on  the  8th  a  ^^^^oto.  Act, 

^    .  .  12  &  13  Vict. 

wpY  was  given  to  the  official  assignee.  c.  106.    A 

private  meet- 
ing was  ap- 
pointed for  the  2(Hh  of  December,  and  notice  was  given  to  all  the  creditors,  including  the 
plaintiffi    On  the  7th  of  December,  the  defendant  filed  his  account,  proposing  to  pay  his 
vediton  7«.  6<2.  in  the  pound,  with  a  satiB&ctory  guarantee  for  due  payment.    The  plain- 
tifTs  debt  was  entered  in  the  account  so  filed  thus,  "  A.  B."  (the  plaintiff)  "  disputed,  has 
got  judgment  for  221.  and  eosta  estimated  at  50/."    On  the  20th  of  December,  the  defenduit 
nrore  to  tiie  tmth  of  hia  account;  and  at  a  second  meeting  of  his  creditors,  on  the  31st  of 
luuiiij,  1850,  three-fifths  of  the  creditors,  but  of  whom  the  plaintiff  was  not  one,  assented 
toihe  eomproiniae,  subject  to  a  guarantee  to  be  given  by  S.  3.;  and  this  arrangement  was 
nbieqoenUy  confirmed  by  the  Court,  and  S.  S.  gave  a  guarantee,  in  which  the  consideration 
vw  iteted  thus,  "In  conaideration  of  your  having  consented,  &c."     The  defendant  was 
mwted  on  a  ca.  sa.  alter  the  protection  had  been  granted,  and  whilst  it  remained  in  force. 
On  motion  to  discharge  the  defendant  out  of  custody,  on  the  ground  that  he  was  protected 
from  arrest  aa  to  the  debt  and  costs: — Held,   that  he  was  entitled  to  his  discharge; 
frH,  that  tJie  debt  was  truly  specified  in  the  account;   that  although  the  sum  of  22/.  was 
iioomctly  deieribed  as  disputed,  the  verdiot  shewing  it  to  be  then  due,    inasmuch  as 
the  idmiiwion  of  the  insolvent  would  not  dispense  with  the  proof  of  the  debt  imder  the 
*^te,  this  deflcxiption  was  immaterial;  ana  that  the  amount  was  correct,  as  it  was  to 
^  tiken  that  the  correctness  of  the  account  was  sworn  to  at  the  time  it  was  filed,  which 
^  place  before  the  costs  were  ascertained. 

Secondly,  that  the  protection  extended  to  the  costa  as  well  as  the  debt,  which  wore  merely 
*<ce«onr  to  the  principal  debt;  and. 

Thirdly,  thst  aaaoming  the  guarantee  so  given  to  be  void,  as  not  disclosing  any  sufiicient 
^dentioD,  wad,  there&rc,  as  incapable  of  being  enforced,  still  that  the  protection  was 
nfeL 


The  proposal  was  as  follows : 

"  I  propose  to  pny  my  reepectiTe  creditors  the  sum  oi 
7s.  6d.  ia  the  pound  hy  way  of  compoeilion  iqxu  Ac 
Bmount  of  their  respective  claims,  in  three  equal  iiMt^ 
ments  of  2*.  Qd.  each ;  the  first  instalment  at  four  moiAa 
the  second  at  eight  monthe,  and  the  third  at  twelve  moolfai 
from  the  date  of  the  petition,  with  a  satia&ctoiy  gnnrwrtw 
for  the  due  payment  of  the  same. 

"  Geobge  Sacsmbs." 

On  the  20th  of  December  the  defendant  waa  PTaimtJ 
on  oath  at  the  private  meeting,  and  proved  the  tmtb  ofb 
account;  three-fitUis  of  the  creditors  assented  to  the  ffr 

posed  coTTipromisp  by  the  following  docmnent : — 

"  The  Bankrupt  Law  Consolidation  Act,  1649. 
"  In  the  Court  of  Bankruptcy,  London,   the  31«t  if 
January,  1850.     Before  Mr.  Commissioner  Fane. 

"  In  the  matter  of  the  petition  of  George  SaundeiBi  fa 
arrangement  under  the  stiperintendance  and  control  d  ^ 
Court. 

"  At  a  meeting  held  this  day,  we  the  undersigned  cnfr 

tors  f)f  the  above-named  petitioner,  who  have  proved  ou 

e  debts  unJer  the  above  petition,  do  bt 
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the  protection  extended  to  the  12th  of  Aprils  1850.     On        1850. 
the  17  th  of  May  it  was  again  extended  to  July.    In  pursu-     Southqatb 
mce  of  this  compromise  a  guarantee  was  given  by  S.  S.,      «    *'• 
and  a  copy  was  sent  to  each  creditor.     The  consideration 
was  stated  in  the  guarantee  in  the  following  terms: — '^In 
ooBuderation  of  your  having  consented^  ftc."    Whilst  such 
protection  was  in  force  the  defendant  was  arrested  on  a 
ca.  sa.  issued  in  this  action  for  22/.  debt,  and  191  14«.  3(2. 
costs. 

Ihe  debt  for  22L  was  due  from  the  defendant  to  the 
plaintiff  at  the  time  of  the  defendant's  petition,  and  issue 
had  been  then  joined  in  this  action.  The  cause  was  tried 
OQ  the  28  th  of  November,  when  a  verdict  was  foimd  for 
the  plaintiff,  and  costs  were  taxed  on  the  19th  of  Decem- 
ber, at  19L  14«.  Zd.f  and  judgment  signed  for  the  debt 
and  costs. 

The  accoimt  filed  by  the  defendant,  on  the  7th  of  De- 
cember, of  his  debts  and  effects,  stated  those  due  to  the 
plamtiff  as  follows: — *'  Southgate,  William,  disputed,  has  got 
judgment  for  22L  and  costs  estimated  at  502." 

In  last  Trinity  Term  (June  4), 

Humfrey  shewed  cause. — Several  questions  arise  in  the 
present  case  on  the  true  construction  of  the  Bankrupt  Act, 
12  &  13  Vict  c  106.  The  sections  of  the  Act  which  relate 
totmuigements  made  with  creditors  under  the  control  of 
Ae  Court,  are  contained  in  the  211th  and  223rd  sections, 
bdnding  the  intermediate  sections.  There  are  three  prin- 
<3pil  objections  to  this  application.  First,  the  debt  is  not 
tnd^  specified  in  the  account  filed  by  the  petitioner,  for  it 
it  described  as  a  disputed  debt;  but  that  is  not  a  correct 
ititeinent,  as  a  verdict  had  been  obtained  against  him. 
Moieover,  the  judgment  was  not  for  22/.  In  the  next  place, 
the  amount  is  described  as  being  50/.,  whereas,  in  truth, 
^  debt  and  costs  amounted  to  nearly  80/.,  and  conse- 
<li>eiitly  there  is  a  complete  omission  of  30/.   He  must  have 
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ISJO.  known  that  this  wna  incorrect,  as  the  taxation  of  the  caett 
Bonnaxts  waB  mndc  on  the  previous  day.  At  all  events,  he  wouH 
-    "■  not  be  entitled  to  be  discharged  as  to  thoae  debts  which  are 

not  included  in  hie  account. 

Secondly,  he  is  not  protected  as  to  the  costs,  which  did 
not  become  due  until  the  taxation,  which  did  not  take  plKe 
until  after  the  protection  was  granted.  TUb  is  not  Ulce  ■ 
proceeding  under  the  1  &  2  Vict  c.  1 10,  which  provides  fir 
costs,  but  IB  an  arrangement  made  by  the  petitioDer  irith 
the  creditors  upon  his  own  proposaL  These  costs  weit 
neither  due  nor  even  ascertiuned  at  the  time  of  the  petitioB 
and  when  the  schedule  was  filed ;  and  the  petitioner  oooU 
not,  at  that  time,  have  entered  int«  a  compromise  with  tlv 
creditor  witli  regard  to  the  costs.  Under  the  22l8t  eectio^ 
the  certificate  operates  "  to  all  intents  and  purposes  as  fUtf 
as  if  the  same  wcrcaccrtificatcofconformity  under  aia^ 
ruptcy;"  and  the  200th  section  states  the  effect  of  the  ooti- 
ficate  under  the  bankruptcy  to  be  to  discharge  the  banb^ 
"  from  all  debts  due  by  him  when  he  beciune  bankrupt  mi 
from  all  claims  and  demands  made  proveable  ondv  d* 
bankruptcy." 

Thirdly,  the  certificate  ^Tcn  by  the  Commissioner  b  is- 
vahd,  and  consequently  the  protection  founded  upon  it  &1U 
with  it.     By  the  2I6tli  section  the  creditors  may,  bI  tbt 
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^deration  of  off  the  creditors  having  consented  to  the  ar-        1850. 
nmgement^  but  as  the  plaintiff  did  not,  it  is  void.  SouTHaATs 


Bramwellj  in  support  of  the  rule. — First,  it  is  objected 
that  the  description  of  the  debt  is  inaccurate ;  but  it  is  sub- 
itanlially  correct.  Where  the  debtor  gives  substantial  in- 
formation to  the  creditor,  in  the  absence  of  aU  fraud,  it  is 
sabmitted  that  such  account  is  sufficient  If  the  rule  were 
otherwise,  a  debtor  might  lose  the  benefit  of  the  Act  by 
the  merest  inaccuracy.  Here  the  costs  were  not  ascer- 
tuned  at  the  time  the  account  was  sworn  to,  and  therefore 
lie  could  not  make  a  c^ystinct  statement  as  to  their  amount. 

Secondly,  the  defendant  is  protected  against  the  costs, 
liudi  are  to  be  considered  as  a  mere  accessory  to  the  prin- 
cipal debt,  and  cannot  be  distinguished  firom  it  The  de- 
fendant is  taken  in  execution  for  the  whole  sum.  Lewis  v. 
Pkreyia)  and  Brind  v.  Bacon  (b),  are  authorities  to  shew, 
thst,  in  a  case  like  the  present,  the  debt  and  costs  are  in- 
iqianble.  In  Harris  v.  James  (c).  Lord  EUenborough,  C.  J., 
in  delivering  the  judgment  of  the  Court,  says: — ^^It  ap- 
pevB  to  us,  on  reference  to  the  different  provisions  of  the 
Act,  to  have  been  the  object  of  it,  that  every  bankrupt 
who  had  obtained  his  certificate  of  conformity,  and  which 
bd  been  duly  allowed,  should  be  thereupon  (that  is  upon 
pleadii^  such  plea  and  producing  such  certificate)  discharg- 
ed &om  all  his  debts,  due  or  owing  at  the  time  that  he  did 
become  bankrupt,  for  which  he  should  have  been  implead- 
ed after  his  bankruptcy ;  and  that  the  discharge  given  him 
WM  meant  to  be  a  bar  to  aU  remedy  by  suit  against  him 
eommenced  after  his  bankruptcy  for  debts  due  antecedent 
to  Ub  bankruptey."  [Parhey  B. — Under  the  old  bankrupt 
Itw  that  was  so ;  for  there  the  certificate  operated  as  a 

BMitaUe  release,  as  was  held  in  Van  Sandau  v.  Corsbie{d)y 

(•)  1  H.  BL  29.  (0  9  East,  82. 

(()  5  Taunt.  183.  («0  3  B.  &  Aid.  13. 


V. 
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18S0.  which,  by  releae'mg  the  principal  debt,  released  all  the  w> 
SonraaiTK  ceasoricB.  But  this  is  a  protection,  and  the  queBtion  it, 
3Air»uB.  whether  it  stands  upon  the  same  footing — whether  it  ia  to 
operate  upon  the  costs  as  well  as  the  debt,  and  to  protect 
the  party  beyond  those  debts  which  are  correctly  describei 
in  his  account.]  There  is  no  good  reason  why  the  buk 
rule  should  not  apply  to  the  costs,  as  the  costa  are  mere  a- 
ccssories  to  the  debt. 

Thirdly,  the  terms  of  the  proposal  and  acceptance,  tfaoogh 
not  expressly  identical,  are  suiBciently  so.  It  may  be  ob- 
served that,  by  the  2llth  section,  the  Court  may,  indepen- 
dently of  tlie  agreement  with  the  creditors,  rcriew  the  {«»• 
tection  from  time  to  time,  and  therefore  the  defendant  iartffl 
entitled  to  his  discharge.  But  independently  of  that  grooni 
the  objection  is  of  no  woij^lit,  for  by  flio  2I5!h  sootiun  tlif 
creditore  may  "  assent  to  the  proposal  of  the  petitioner,  or 
to  any  modification  thereof."  It  may  therefore  be  prsuB^ 
ed  tliat  the  proposal  was  accepted  as  modified.  The  objefr 
tion  to  tite  guarantee  also  foils;  for  the  acceptance  of  &* 
proposal  ia  that  upon  which  the  protection  is  to  be  cat- 
adered  as  founded;  but  the  guarantee  is  good,  for  the  con- 
sideration of  the  guarantee  may  l)e  legally  described  ti 
•  proceeding  from  all  the  crcditoi-s,  as  by  the  terms  of  the  Art 
the  agreement  of  thi-ee-fiftha  is  the  agreement  of  all. 


V. 

Savsders. 
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18,  whether  the  defendant  is  entitled  to  be  discharged  as  to         1850. 
the  claim  of  22/.  and  the  costs,  or  either.     We  think  he  is     Soutuuatk 
entitled  to  his  dischaige  from  both. 

This  depends  on  the  construction  of  the  12  &  13  Vict, 
c  106,  88.  211  to  223.     The  211th  section  enables  the 
debtor  to  petition.     The  214th  section  requires  him  *^to 
file  a  full  account  of  his  debts,  and  the  consideration  there- 
of." The  215th  section  requires  the  creditors  to  prove  their 
debts  at  the  first  sitting  of  the  Court;  and  the  petitioner  is 
to  attend  and  make  oath  of  the  truth  of  his  account  already 
filed,  and  may  be  examined  thereon;  and  then  three-fifths 
of  the  creditors  to  the  amount  of  10/.  are  to  have  the  op- 
tion of  assenting  to  or  dissenting  from  the  proposed  arrange- 
ment   By  the  216th  section,  the  arrangement,  if  approved, 
shall  be  reduced  into  writing  and  signed,  and  then  becomes 
bmding  on  all  persons  who  were  creditors  at  the  date  of  the 
petition,  who  had  notice  of  the  sitting;  and  the  Court  may 
ipprove  and  confirm  it,  and  enter  it  of  record,  and  shall 
grant  to  the  petitioner  a  certificate  of  the  filing  and  enter- 
ing of  record,  and  shall  indorse  on  such  certificate  a  protec- 
tion fi!om  arrest;  and  the  petitioner  shall  be  free  from  ar- 
rest at  the  suit  of  any  person  being  a  creditor  at  the  time 
of  the  petition,  and  having  had  such  several  notices ;  with  a 
provieo  that  no  such  protection  shall  be  valid,  inter  alia, 
against  any  creditor  whose  debt  is  not  truly  specified  in  the 
account  filed  by  the  petitioner.     By  the  221st  section,  as 
Mon  as  the  agreement  has  been  carried  into  efiect,  and  the 
creators  satisfied  according  to  its  tenor,  the  Court  shall 
give  a  certificate,  which  shall  operate  to  all  intents  and  pur- 
poses as  fully  as  a  certificate  of  conformity  under  a  bank- 
mptey,  with  certain  exceptions  not  material  now  to  be  no- 
ticed. 

Upon  the  fiacts  as  above  stated,  several  objections  were 
taken  to  the  defendant's  right  to  he  disr^hnrged. 

Fust  That  the  debt  was  not  truly  specified  in  the  ac- 
count 

^'^L.  V.  P  P  EXCH. 
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18J0.  Secondly.  That  the  defendant  was  not  protected  againc 

SouTHQATi     the  claim  for  costs,  because  they  had  not  arisen  until  A 
S  uimiBs.      taxation,  and  after  the  account  was  filed. 

Thirdly.  That  the  certificate  was  given  upon  an  iippei 
feet  agreement  of  the  insolvent  with  his  creditors,  whic 
could  not  be  enforced,  and  therefore  that  the  protection  in 
dorsed  on  the  certificate  was  void. 

As  to  the  first  objection^  the  debt  of  222.  is  no  doubt  coi 
rectlj  described  as  to  amount;  but  it  is  represented  to  b 
disputed,  whereas  the  verdict  shews  it  to  have  been  due 
We  think  this  makes  no  difierence.  The  admission  cfthe  h 
solvent  would  not  dispense  with  the  proof  of  the  debt  unda 
the  215th  section,  nor  his  disputing  it  render  such  proof  ne- 
cessary. It  was  also  contended,  that  the  debt  was  not  tmlj 
specified,  because,  at  the  time  the  defendant  swore  to  tk 
truth  of  the  account,  the  judgment  had  been  signed  and  the 
costs  taxed,  and  therefore  the  statement  that  the  costs  weie 
uncertain  was  incorrect.  But  it  is  clear  that  the  oath  ii 
taken  to  the  correctness  of  the  account  as  it  stood  when  it 
was  filed. 

The  second  was  the  most  important  objection.  No  debt 
accrued  with  respect  to  the  costs  until  they  were  taxed  oa 
the  19th  of  December,  and  that  debt  was  not  comprised  a 
the  account;  and  the  question  is,  whether  the  protectMB 
extends  to  this  debt,  which  did  not  accrue  until  after  tkt 
protection.  Certainly  it  could  not,  if  this  were  a  new  uA 
distinct  debt  arising  after  the  petition.  But  it  is  an  aooai- 
sory  only  to  the  principal  debt,  and  tlie  claim  for  costs  woiU 
certainly  have  been  barred  by  a  certificate  under  the  2Slit 
section,  as  it  certainly  would  by  a  certificate  in  bankraptflft 
although  it  could  not  be  proved  under  the  fiat.  The  certi- 
ficate under  that  section  would  be  granted  when  the  reso- 
lution or  agreement  should  be  carried  completely  into  eflect; 
and  in  the  mean  time  it  is  highly  reasonable  that  the  insol- 
vent  should  have  his  person  at  liberty  to  enable  him  to  fo^* 
nage  his  affiurs,  and  to  secure  the  completion  of  the  amng<^ 
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ment     We  think  that  the  protection  granted  under  the         1850. 

211th  section  has  this  effect     The  power  of  the  commis-     Southoatk 

rioner  is  to  grant  a  protection  of  the  person  and  property  of     s^xthdim 

the  petitioner  from  all  process;  but  that,  of  course,  is  limited 

to  existing  creditors  at  the  time  of  the  petition,  as  the  form 

of  the  petition  ^ven  in  the  schedule  to  the  statute  (A  a) 

implies;  and  the  form  of  the  protection  giyen  in  this  case  is 

from  arrest  ''at  the  suit  of  any  person  being  a  creditor  at  the 

date  of  the  petition."   Of  course  it  applies  only  to  an  action 

by  him  as  such  creditor  for  the  then  existing  debt,  but  it 

precludes  him  from  exercising  his  right  to  arrest  in  such  an 

action,  and  it  is  only  in  such  arrest,  and  in  that  action  only 

itai  he  could  arrest  for  the  costs — the  remedy  is  entire  for 

botL    We  are  therefore  of  opinion  that  the  insolvent  is 

entitled  to  be  discharged  from  arrest  as  to  both  debt  and 

costs. 

The  last  objection  is,  that  the  certificate,  being  founded 
on  in  incomplete  arrangement  for  the  guarantee  sanctioned 
by  the  creditors,  is  void,  as  it  expresses  no  sufficient  consider- 
ation. 

The  form  adopted  is  certainly  unfortunate,  and  it  is 
open  to  considerable  doubt  whether  it  would  be  valid.  Pos- 
■bly  it  may  be  supported  by  considering  the  meaning  of 
tbe  terms  as  addressed  to  all  the  creditors,  and  in  consider- 
ation of  the  consent  of  three-fifths  of  them;  but  be  this  as 
it  may,  the  protection  of  the  commissioner  is  still  valid,  un- 
der the  211th  section,  whatever  difficulties  the  form  of  gua- 
nntee  may  create  as  to  enforcing  it  The  form  should  cer- 
tnily  be  altered  for  the  ftiture.  The  rule  must,  therefore, 
be  tbaolnte  to  discharge  the  defendant 

Rule  absolute. 


pp2 
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Matthews  tuid  Another  0.  Lowtheb. 

Assumpsit  on  a  charter-party.    The  dedarttioBrtit-    , 
ed,  that  by  a  certain  charter-party  of  affi-eightment,  of  Ik 
5th  January-,  1849,  made  hetween  the  defendant,  the  oww    j 
of  the  ship  "  Yandew,"  then  on  her  way  to  Meswu,  nd   I 
the  plaintiiis,  it  was  mutually  agreed  that  the  ship  ahodi    1 
with  all  convenient  speed  sail  ani  proceed  to  two  pub  ■    1 
Sicily  or  usual  place  of  loading,  on  and  afler  the  defimf 
of  her  outward  cargo  (which  was  to  form  no  part  of  tfat 
agreement),  and  there  load  &om  the  fiictors  of  the  pluritt 
a  flill  cargo  of  merchandise,  and  should  then  proceed  U 
Bristol,  &c.  \  and  it  was  mutually  agreed  that  the  tmA 
should  have  her  orders  before  leaving  Messina,  and  alndtf 
cash  should  be  advanced  for  ship's  use  free  f^  commivDiy 
paying  insurance  only;  and  that  thirty  mnning  day>mv 
to  be  allowed  the  pluntiffs,  if  the  ship  wiere  not  80(Hiflr&- 
patched,  &c     The  declaration,  after  contuning  an  tn^ 
iiK'LiI  lit"  mutual  promises,  proceeded  to  allege  that  the  n 
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reachy  that  after  the  delivery  of  the  outward  cargo,  and         1^0. 
ithin  a  reasonable  time  after  the  delivery  of  the  said  out-     Matthews 
'ard  cargo,  and  before  such  reasonable  time  after  the  ar-      Lowthbb. 
Ival  of  the  vessel  and  the  dcliverj'  of  the  outward  cargo 
ad  elapsed,  and  before  the  plaintiffs  could  or  ought  to  have 
;iven  orders  for  the  ship  to  proceed  to  the  said  ports,  and 
)efi>re  the  plaintiffs  could,  might,  or  ought  to  have  deliver- 
ed the  said  cargo,  to  wit,  on  &c.,  wrongfully,  and  contrary 
to  the  charter-party,  made  a  certain  other  charter-party 
with  other  persons,  to  wit,  &c.,  for  the  conveyance  of  goods 
bnn  Messina  to  London;  and  w^th  such  last-mentioned 
goods,  then  and  within  such  reasonable  time  as  aforesaid, 
ind  before  such  reasonable  time  as  aforesaid  had  elapsed, 
loaded  his  ship,  and  therewith  afterwards,  to  wit,  on  &c., 
wrongfully,  and  contrary  &c.,  proceeded  to  London,  with- 
out receiving  or  taking  on  board  the  cargo  agreed  to  be 
taken  from  the  plaintiff,  and  thereby  &c.,  wholly  incapa- 
citated and  deprived  himself  of  the  power  of  ftdfilling  the 
Mid  charter-party ;  and  so  the  plaintiffs  say  that  the  defen- 
dant, from  the  time  of  the  said  arrival  of  the  said  ship  as 
afcreaaid,  neglected  and  refiised  to  perform  and  keep  the 
dMffter-party,  although  the  plaintiffs,  within  such  reasonable 
time  as  aforesaid,  to  wit,  &c.,  provided  large  quantities  of 
merchandise,  to  ^vit,  &c.;  and  although  the  plaintiffs,  with- 
in a  reasonable  time  after  the  arrival  of  the  ship  and  the 
ddivery  of  the  said  outward  cargo  as  aforesaid,  and  during 
iD  the  time  aforesaid,  were  ready  and  willing  to  load  on 
koaid  the  said  ship  at  the  said  port  in  Sicily,  to  wit,  at  &c., 
ftesaid  merchandise,  of  which  the  defendant  had  notice; 
lid  although  the  plaintiffs  would  otherwise,  and  but  for 
(ke  premises,  have  been  ready  and  willing  to  have  named 
nd  appointed  and  ^ven  orders  to  the  defendant  to  pro- 
leed  to  two  ports  in  Sicily  after  the  delivery  of  the  outward 
■igo,  and  there  to  have  loaded  a  frill  cargo,  &c. 

The  defendant  pleaded  several  pleas  to  this  declaration, 
ad  to  these  pleas  the  plaintiffe  replied^  and  to  the  replica- 
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tions  the  defendant  demurred  gpedally,  and  the  {Jtintf 
joined  in  demurrer;  but  as  the  question  tamed  upon  tke 
sufficiency  of  the  declaration,  the  robeequent  pleadings  m 
omitted. 


Karilake,  in  support  of  the  demnrrer. — ^The  c 
is  bad  in  substance,  as  it  does  not  contain  any  aHegatia 
that  the  pliuntiflB  tendered  a  cargo  in  punnance  of  Iha 
terms  of  the  contract,  or  that  they  gare  any  orden  tr 
directions,  as  they  were  bound  Ut  give;  nor  does  the  deehi^ 
ation  contain  any  excuse  for  such  omisuon.  It  does  alt 
appear  at  what  time  the  vesael  sailed  from  Meaqna;  tt  1117 
be,  that  it  was  after  a  reasonable  time,  wHUn  which  it  m 
the  plaintiffs'  duty  to  perform  their  part  of  the  contiwt 
The  mere  fact  that  at  some  time  after  the  delivery  of  tfca 
outward  coigo  the  defendant  entered  into  another  charts 
party,  cannot  be  taken  as  having  incapacitated  him  bm 
performing  the  contract. — ^The  Court  then  called  iqioD 


Coaling  to  support  the  declaration. — The  defendant  ■■- 
capacitated  hiniBeli"  fVom   ]ioHi)niiing   the   coiitra<;t  1 
which  he  was  bound  tu  the  plaintiU'd  by  loading  the  v 
vlth  !i  third  person's  goods,  and  by  leaving  Meesina  wii 
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the  origiiud  charter-party,  for  he  might  have  unloaded  the         1850. 
reasely  and  have  been  ready  within  a  reasonable  time  to     Mattuxws 
perform  his  engagement  with  the  plaintiffs.]     In  Ford  v.       Lowthwl 
TUey  (a)y  the  defendant  agreed  with  the  plaintiff,  that  as 
soon  as  he  became  possessed  of  a  house,  he  would  execute 
ft  lease  of  it  to  the  plaintiff  from  the  2 1st  of  December,  1825, 
(or  fourteen  or  twenty-one  years.     At  the  time  the  agree- 
ment was  made  the  house  was  on  lease,  which  did  not 
eiq>ire  till  Midsununer,  1827.     In  June,  1825,  the  defend- 
tnt  executed  a  lease  of  the  house  in  question  to  a  third 
pwrty  for  twenty-one  years.     The  Cvourt  of  King's  Bench 
there  held,  that  the  defendant  having  put  it  out  of  his  power, 
to  kng  as  the  second  lease  lasted,  to  perform  his  contract 
with  the  plaintiff,  was  liable  in  an  action  for  the  breach  of 
it    [Aldersan,  B. — In  that  case  the  defendant  had  actually 
tnuttferred  his  interest  in  the  estate  by  the  execution  of 
Ike  lease;  if  he  had  merely  agreed  to  execute  the  lease, 
the  case  would  have  been  more  like  the  present.  There  the 
two  contracts  would,  no  doubt,  be  inconsistent;   but  upon 
ibding  that  his  liability  to  the  plaintiffs  might  be  the  more 
onerous  of  the  two,  he  might  shift  his  liability   by  not 
pofonning  the  second  contract.     Here  the  defendant  has 
lot,  from  aught  that  appears  on  the  face  of  this  declaration, 
iMMipacitated  himself  from  performing  his  contract  with  the 
phintiffiu     He  has  not  refused  to  perform  the  contract,  nor 
its  he  done  any  act  which  has  prevented  him  from  complet- 
^  it    It  is  very  clear  that  there  is  no  averment  that  the 
^auel  set  sail  for  London  within  a  reasonable  time  for  the 
llJamtiffs  to  perform  their  part  of  the  contract.] 

Feb  CtJKiAM  (i). — The  plaintiffs  may,  if  they  please, 
■Dend  within  a  month  on  the  usual  terms,  otherwise  there 

ddoflt  be 

Judgment  fur  the  defendant. 

(m)  6  B.  ft  C.  325.  (b)  Alderton,  B.,  and  JHati,  B. 
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j^j^^  24.  Stanton  v.  Styles?. 

To  a  declara-  JJEBT  for  goods  sold  and  delivered, 

for  goods  M)ld,  The  defendant  pleaded,  first,  that  the  plaintiff  ought  not 

p^^tdS  *o  be  admitted  to  say  tliat  the  defendant  is  indebted  to  hiin, 

that  in  an  ac-  qj.  ^hat  the  defendant  contracted  the  said  debt  as  in  the  de- 

tion  brought 

by  the  now  de-  claration^mentioned,  because  the  defendant  says,  that  before 
county  court  of  the  commencement  of  this  suit,  and  at  the  time  of  the  enta^ 
^w^^intiff*^  ingof  tlie  plaint  and  of  the  issuing  of  the  sunmions  hereinafter 
the  now  plain-   mentioned,  to  wit,  on  &c,  a  county  court,  for  the  recoveiy 

tiff  then  Ret  up      „,,  ,,  ,  ti  ..  i./ 

a  set  off  as  a  01  debts  and  aemands,  accordmg  to  the  provisions  of  the 
^yenoi\^to  9  &  10  Vict  c.  95,  intitled  &c,  was  established  and 
the  now  dt-       holden  in  and  for  the  county  of  Essex,  and  which  Court 

fendant  that  "^    ^  ' 

he  would  claim  was  held  at  Waltham  Abbey  in  the  said  county,  and  the 
16/.;  that  it  plaintiff  dwelt  within  the  district  within  which  the  said 
r^t^e"n^  Court  was  then  and  still  is  holden,  and  within  the  jurl«li^ 
defendant  was    tion  of  that  Court,  and  the  defendant  then  dwelt  within 

not  indebted  ^         •!       /»  i        i  •     •/*.        i       •  i         «        «  •     •>» 

to  the  now  twenty  miles  from  the  plaintiff,  and  neither  the  plaintiff  nor 
Sud^'surn'of*^''  the  defendant  was  an  officer  of  that  Court;  and  the  plain- 
is/.,  or  any        tJff  ^^s  then  indebted  to  the  defendant  in  a  sum  less  than 

part  thereof, 

and  that  the  20/.,  to  Wit,  10/.  6.^.  8r/.  for  the  price  and  value  of  goods 

had  no  claim  8^1^  ^^^  delivered  by  the  defendant  to  the  plaintiff  at  his 

*^^V**dant-  ^^Q"^^*>  within   the  jurisdiction   of  the  said  Court;  and 

—averring  the  thereupon,  for  the  recovery  of  the  said  debt  so  due  to  the 

two  debts.  Re  defendant,  to  wit,  on  &c.,  the  defendant  brought  a  suit 

SX' ml^f  «g^"^s^  *^«  plaintiff  in  the   said  county  court;  and  for 

the  county 

court,  made  in  pursuance  of  the  statute,  any  defendant  desirous  of  setting-off  a  debt  «t* 
bound  to  give  notice  of  set- off  to  the  clerk  of  the  Courts  and  that  the  now  plaintiff  did  do( 
give  such  notice : — Heldy  on  demurrer,  that  the  plea  was  bad. 

The  defendant  pleaded,  secondly,  that  in  the  county  court  of  E.,  holden  at  W.,  before  J.  &£•! 
the  Judge  of  the  Court,  and  within  the  jurisdiction  of  the  said  Court,  Uie  now  defeodai^ 
recovered  against  the  uuw  plaintiff  a  certain  debt  of  10/.  (5«.  hd.  due  to  the  now  defendtf^ 
from  the  now  plaintiff,  within  the  jurisdiction  of  and  recoverable  in  the  said  Conri.  tf^ 
5/.  15«.  Ad.  for  his  costs,  by  which  judgment  it  was  ordered  that  the  now  plaintiff  should 
immediately  pay  the  debt  and  costs  to  the  now  defendant,  as  by  the  said  record  appetrad.^ 
Verification  by  the  record,  and  ofier  to  set  off  the  above  sums : — Held,  on  roeeid  daann*^ 
to  the  plea,  that  it  w:is  bad  in  not  properly  shewing  that  the  county  court  had  jurisdiction 
over  the  subject  matter. 
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that  purpose  the  defendant  then  entered  in  a  book  kept         1850. 
for  that  pnrpose  at  the  office  of  I.  I.,  the  clerk  of  the  said 
Court,  a  plaint  in  writing,  stating  the  names  and  last  known 
place  of  abode  of  the  plaintiff  and  the  defendant,  and  the 
mbetance  of  the  action  intended  to  be  brought  by  the  de- 
Ssndant  against  the  plaintiff  in  the  said  Court,  according  to 
the  statute  in  such  case  &c.;  and  the  defendant  therein 
itated  that  the  said  action  was  brought  for  the  recovery  of 
the  said  102.  8s.  6(L;  and  the  plaint  was  then  niunbered 
B263,  according  to  the  order  in  which  it  was  entered;  and 
the  said  plaint  being  so  entered,  thereupon,  to  wit,  on  &c., 
a  lommons,  stating  the  substance  of  the  said  action,  and 
hearing  in  the  maigin  thereof  the  same  number  as  the  said 
plaint  was  numbered,  was  within  tlie  jurisdiction  of  the  said 
Court,  to  wit,  issued  out  of  that  Court,  under  the  seal  there- 
of, at  the  suit   of  ilie   defendant  against  the   plaintiff, 
vherebjr  the   plaintiff  was  summoned  to  appear  at  the 
coQnty  court  of  Essex,  to  be  held  at  Waltham   Abbey 
ifinresaid,   in  the  said  county,   on  the  19th  of  October, 
1849,  at  the  hour  of  twelve  at  noon,  to  answer  the  de- 
fendant in  an  action  on  contract  for  the  recovery  of  the 
ind  sum  of  102.  6s,  Sd. ;  and  further,  that  the  now  plaintiff 
haying  appeared  in  the  said  action  in  that  Court,  at  the 
Mid  Court  so  held  bs  aforesaid,  according  to  and  as  required 
hjthe  said  summons,  set  up  as  a  defence  to  the  said  action, 
Att  the  now  defendant  was  indebted  to  the  now  plaintiff  in 
the  Bom  of  15/.  Os,  6(L  for  goods  sold  and  delivered  by  the 
now  plaintiff  to  the  now  defendant,  at  his  request,  and  gave 
notice  to  the  defendant  that  he  would,  at  the  hearing  of  the 
^  action,  claim  a  set-off  for  the   said  alleged  debt  of 
151  Of.  6d.f  against  the  said  debt  so  due  to  the  defendant 
« aforesaid,  and  for  which  the  said  action  was  brought; 
«nd  further,  that  such  proceedings  were  thereupon  had  in 
^  action,  and  upon  the  said  plaint  and  defence  in  that 
Court,  that  afterwards,  to  wit,  on  the  19th  day  of  October, 
1^9,  the  said  action  and  defence  and  claim  of  set-off  came 
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ISJH>.         on  to  be  and  was  tried  in  the  stud  Court  Widen  atWalthua 
Sujtu,       Abbey,in  tlieaaid  county,  within  the  juriadictionofthenid 
g,"^        Court,  before  J.  H.  K.,  Eeq.,then  Judge  of  the  B)udCourt,U 
which  time  and  ]itace  the  now  plaintiff  was  duly,  as  requi> 
ed  by  law,  called  upon  to  appear,  and  did  appear;  and  thee- 
upon  it  was  theu  adjudged  by  the  md  Court  that  the  dov 
defendant  was  not  indebted  to  the  now  plaintiff  in  the  am 
<A'  \5(.  Ox.  6d.,  or  any  part  thereof^  and  that  the  now  pliia- 
tiff  liad  no  cl^m  againat  the  defendant  in  respect  ibereof; 
and  tlmt  the  now  defendant  should  recover  against  the  bow 
plaintiff  the  said  sum  of  lU^  6^.  8c^.  for  his  said  debt,  tog^ 
therwith  the  coats  of  the  saidauit,  amounting  to  5^  \5i.id.i 
and  it  was  then  ordered  by  tlic  said  Court  that  the  no* 
^^  ^  plaintiff  should   iiiiniediatclv  pay  the  same  to  the  now  dfr 

fendaiit,  as  by  the  record  and  proceedings  theitof  still  m^ 
maining  iu  the  said  county  court  more  tidly  appean,  and 
which  said  judfrmpnt  is  in  full  force  and  effect,  and  not  »- 
veraed,  annulled,  discharged,  Eatistied,  or  made  void.  Ths 
plea  then  averred,  that  the  said  aupjKised  debt  and  cauce  <£ 
set  otli  so  aet  u|)  as  a  defence  to  the  sold  action  in  tlie  vH 
county  court,  and  the  said  debt  and  cause  of  action  in  the 
flfud  iirgt  count  mentioned,  were  and  are  one  and  the  m 
debt  and  cause  of  action,  &c  t  and  this  tlie  defendant  ia  re 
to  verify  by  the  said  record.     AV'herefore  the  now  defe 
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die  junBdictian  of  and  recoverable  in  the  said  Court,  as        1850. 
alao  the  earn  of  5L  16s.  4d.  ooBts;  by  which  «ud  judg- 
ment it  waa  ordered  that  the  now  plaintiff  should  immedi- 
ttely  pay  the  said  debt  and  costs  to  the  now  defendant  as 
bjrthe  record,  &c.;  and  which  said  judgment  is  in  full 
ftvoe  and  effect,  &c;   which  the  now  defendant  is  ready 
to  Yeriiy  by  the  sud  rec(»d;  and  further,  that  the  now 
]dainti^  before  and  at  the  time  of  the  commencement  of 
thu  suit,  was  and  still  is  indebted  to  the  now  defendant  in 
the  said  two  sums  of  10^  6«.  8dl,  and  5L  I5s.  4dl,  making 
together  the  sum  of  16L  2«.,  upon  and  by  virtue  of  the  sud 
judgment,  which  sum  so  due  to  the  defendant  equals  the 
ami  of  162.  2«.,  parcel,  &c.,  and  all  damages  sustained  by 
the  plaintiff.     The  plea  concluded  by  offering  to  set  that 
ami  off  against  the  plaintiff's  debt. 

Replication  to  the  first  plea. — Tiiat  the  plaintiff  ought  to 

be  admitted  to  say  that  the  defendant  was  and  is  indebted  to 

hna  as  in  the  declaration  mentioned,  and  that  he  contracted 

the  debt  as  in  that  count  mentioned,  because  he  says  that, 

ifter  the  passing  of  the  said  Act,  and  before  the  defendant 

eoounenoed  his  suit  against  the  plaintiff  in  the  said  county 

oourt  (to  wit)  on  &c,  five  of  the  Judges  of  the  Superior 

Courts  of  Common  Law  at  Westminster,  to  wit,  (naming 

them),  duly  made  and  issued  certain  general  rules  for  regu- 

hiting  the  practice  and  proceedings  of  the  county  courts 

hoUen  under  the  said  Act,  according  to  the  said  Act,  and 

thereby  directed  that  where  a  defendant  desired  to  set>-off 

uy  debt  or  demand  alleged  to  be  due  to  him  by  the  pUdn- 

t%  he  must  give  notice  thereof  in  writing  to  the  clerk  of 

the  Coort,  and  deliver  to  such  clerk  two  copies  of  a  state- 

meotof  the  particulars  of  such  set-off,  five  clear  days  be- 

fve  the  return  of  the  summons.     The  plea,  after  alleging 

^  the  rule  was  in  full  force  at  the  time  of  the  decision  of 

^  Court  in  the  first  plea  mentioned,  averred  that  the 

pUotiff  did  not  give  the  notice  to  the  clerk  of  the  county 

CKW;  and  this  the  plaintiff  is  ready  to  verify;  wherefoi'e 

^  prays  judgment,  and  his  debt  in  the  said  first  count  men- 
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1850.        tioned,  together  with  his  damages  by  him  sustained  on  oc- 
casion of  the  detention  thereof  to  be  adjudged  to  him,  && 

Special  demurrer  to  the  second  plea,  on  the  ground  that 
it  did  not  sufficiently  appear  thereby  that  the  said  Court 
mentioned  therein  had  jurisdiction  to  give  the  judgment, 
or  that  the  debt  claimed  in  that  action  was  not  more  than 
20/.,  or  that  the  action  was  not  within  the  exceptions  of 
the  statute,  or  that  the  cause  of  action  arose  within  the 
district. 

Special  demurrer  to  the  replication  to  the  first  plea,  alle^ 
ing  for  cause,  that  it  did  not  contain  the  proper  verification 
and  prayer  of  judgment  to  the  plea,  being  a  plea  in  estoppd; 
and  that  the  conclusion  ought  to  have  been  with  a  prayer  of 
judgment  if  the  defendant  ought  to  be  admitted  to  his  said 
plea,  and  that  he  might  answer  over  &c. 

Joinders  in  demurrer. 

LiLsh  for  the  plaintiff,  in  support  of  the  replication  to  the 
first  plea. — The  replication  is  good,  and  shews  that  the  plea 
is  no  answer  to  the  plaintifTs  claim.  The  plea  in  substance 
states,  that  in  a  plaint  brought  by  the  present  defendant 
against  the  present  plaintiff  in  the  county  court,  the  pre- 
sent plaintiff  intended  to  set  off  the  debt  alleged  to  be  due 
to  him,  and  gave  notice  to  the  present  defendant;  butb; 
the  76  th  section  of  the  9  &  10  Vict  c  95,  the  then  defend- 
ant should  have  given  such  notice  to  the  clerk  of  the  countj 
court,  and  not  to  the  then  plaintiff.  No  sufficient  notice, 
therefore,  having  been  given  in  pursuance  of  the  proviaons 
of  the  Act,  the  adjudication  of  the  county  court  is  of  no  avail 
to  the  present  defendant. 

In  the  next  place,  the  second  plea  is  bad.  The  defence 
is  founded  upon  the  judgment  of  the  county  court  on  the 
set  off,  but  no  action  could  be  maintained  upon  such  a  jndf 
ment  It  therefore  cannot  be  considered  as  a  debt  The 
plea  is  also  bad,  as  it  does  not  shew  that  the  county  ooiui 
had  jurisdiction  over  the  subject  matter  of  the  plea,   ft 
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does  not  even  appear  that  the  Court  was  established  under         1850. 
and  in  pursuance  of  the  9  &  10  Vict,  c  95.     The  rule  is, 
that  in  all  proceedings  in  inferior  courts  it  is  necessary  to 
flhew  that  the  matter  adjudicated  upon  was  within  the  juris- 
diction of  the  particular  Court. 

Bmll  contr^. — The  first  plea  is  good,  and  the  replication 
to  it  is  bad.  The  judgment  of  a  county  court,  being  a 
court  of  record,  is  conclusive.  The  mere  fact  that  the  no- 
tice is  not  sufficient  does  not  invalidate  the  whole  proceed- 
ing. It  was  held  in  Eastmure  v.  Laws(a\  that  when  a  ver- 
dict is  found  against  a  defendant  on  a  plea  of  set  off,  he  is 
estopped  from  suing  the  plaintiff  for  the  demand  specified 
in  the  plea  of  set  off.  [^Alderson,  B. — In  the  county  court 
there  is  no  plea  of  set  off,  but  the  notice  only.  There  has 
been  no  notice  here,  and  therefore  the  matter  has  never 
been  properly  in  issue,  and  a  jury  would  not  be  warranted 
in  finding  a  verdict  upon  the  matter.] 

Secondly,  the  last  plea  is  good.  The  defendant  relies 
upon  the  judgment  of  a  Court  of  record,  which  is  primS,  facie 
good,  and  it  lies  upon  the  plaintiff  to  impeach  it.  The  plea 
M  by  way  of  estoppel,  and  it  is  therefore  not  necessary  to 
•et  out  the  jurisdiction  of  the  Court. 

Aldebson,  B. — The  plaintiff  is  entitled  to  judgment  on 

the  demurrer  to  the  replication  to  the  first  plea,  and  on  the 

ilemurrer  to  the  second  plea ;  but  the  defendant  may  have 

fiberty  to  amend  the  second  plea,  as  he  ought  to  have  an 

l|^rtunity  of  pleading  the  set-off.    The  objections  to  that 

plea^  which  are  made  the  subject  of  special  demurrer,  are 

good,  as  it  is  necessary  for  a  party  who  relies  upon  the  de- 

eiaon  of  an  inferior  tribunal  to  shew  that  the  proceedings 

were  within  the  jurisdiction  of  the  Court.     The  defendant 

iwyy  therefore,  amend  within  a  week;  otherwise  there  will  be 

Judgment  for  the  plaintiff. 

(«)  5  Bing.  N.  C.  444. 
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Fbiab  v.  Qket  and  Others. 

I^OVEN^VNT  OD  an  indenture  of  lease,  by  the  denta 
of  the  reveruon  agunst  the  lessees  Breacii,  naa-fa,jwM 
of  rent. 

Tlie  plea  commenced  \>y  setting  out  on  oyer  the  bda- 
ture,  whereby  Jolin  Friar,  the  plaintiff'B  testator,  demnl 

,  to  the  defendants  a  certun  "  colliery,  coal  mtne,  and  km 
and  seams  of  co^  as  well  <^ned  as  not  opened,*  wA 
liberty  to  dig  pits,  shafts,  &&;  "and  also  a  certuntaa^ 
meat  or  farmhold,  with  the  fields,  doses,  and  paiodi  cT 

'  ground  enjoyed  therewith,"  for  a  term  of  forty-two  yon^ 
"  yielding  und  paying  unto  J.  Friar,  hia  heirs  aad  assigHr 
for  and  in  respect  of  the  colliery,  coal  mines,  seam  aol 
seams  of  coal,  liberties  and  privileges,  yearly  and  eyof 
year,  during  the  coutiuuance  ot"  the  said  term,  the  rent  or 
sura  of  280/.,  for  the  yearly  number  of  134,588  boHs  (esb 
boll  to  contain  twenty-four  imperial  gallons),  of  coal,  tab* 

^  wrought  and  gotten  forth  and  out  of  the  said  colliery  nd 

coal  mines,  aud  there  vended  or  removed  from  and  ootrf 

the  bereditameuta  hereby  demised,  the  said  yearly 

whether  such  number 
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thence  removed,  over  and  above  the  annual  quantity  above         1850. 

q)ecified,  at  and  after  the  rate  and  m  the  proportion  of 

200iL  for  130,208  bolls;  and  also  yielding  and  paying  for 

or  in  respect  of  the  said  tenement  or  farmhold  and  lands, 

tnd  other  the  premises  hereby  demised,  yearly  and  every 

jear,  during  the  continuance  of  the  said  term  of  forty-two 

fears,  unto  J.  Friar,  his  heirs,  &a,  the  rent  or  sum  of  51il; 

the  several  and  respective  rents  hereinbefore  reserved  and 

made  payable,  to  be  paid  at  two  dajrs  or  times  in  the  year 

(Aat  is  to  say),  the  11th  of  November  and  the  12th  of 

May,  in  each  year,''  &c. ;  ^*  and  it  is  hereby  declared  and 

matQally  agreed  by  and  amongst  the  parties  hereto,  that  if 

tbe  quantity  of  coals  wrought  in  the  stud  colliery  and  coal 

naes  by  the  said  lessees,  their  executors,  &c.,  shall,  in  any 

jMr,  ikil  short  of  or  be  less  than  the  quantity  specified  to 

be  wrought  in  each  year  for  or  in  respect  of  the  said  rent 

of  280il,  then  it  shall  be  lawful  for  the  lessees,  their  execu- 

ton,  &c.,  to  make  up  the  deficiency  within  three  years 

next  after  such  deficiency  shall  happen,  but  not  after  the 

ead  or  other  sooner  determination  of  the  term  hereby 

gnnted,  on  any  account  whatever."    Then  followed  aflSr- 

aative  and  negative  covenants  on  the  part  of  the  lessees, 

11  nspect  of  the  several  matters  mentioned  in  the  following 

poviso: — "Provided  always,  and  it  is  hereby  declared  and 

agreed  between  the  parties  hereto,  that  if  the  said  several 

nnts  or  sums  of  money  hereby  reserved  or  made  payable, 

or  any  of  them  or  any  part  thereof  respectively,  shall  be  in 

•rair  and  unpaid  for  the  space  of  forty  days  next  after  the 

iMd  days  or  times  of  payment;  or  if  the  lessees,  their  exe- 

titora^  Ac,  shall  refuse  or  neglect  to  make  and  pay  unto 

i*  Foliar,  his  heirs,  &c.,  or  their  tenants  or  farmers,  for  the 

time  being,  all  and  every  or  any  sum  or  sums  of  money 

vtidi  shall  be  adjudged  or  awarded  to  be  paid  to  him  or 

^km  for  damage,  for  the  exercise  of  any  of  the  powers  and 

ftaflaes  hereby  granted ;  or  shall  neglect  or  refuse  to  obey 

^perform  any  award  which  shall  be  made  of  or  concerning 
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any  other  cause,  matter,  or  thing,  under  or  purauaot  to  tlie 
clauee  or  proviidon  for  arbitration  hereinafter  contuned-, 
or  if  the  eaid  IcBsees,  their  executois,  Stc,  shall  nc^ectto 
fill  up  such  pits  as  shall  not  be  needed  for  air,  or  jntt^ 
courses,  or  drawing  coal ;  or  shall  n^lect  to  carry  oa  HJ 
manage  the  said  colliery  and  lands  in  the  manner  bens- 
before  specified;  or  ahall  not  leave  good  and  sufficient  wib 
and  pillars  of  coal,  as  well  to  support  the  roof  and  remaimg 
part  of  the  seam  as  to  prevent  any  creep  or  thrust  camig 
in  upon  the  said  colliery ;  or  shall  do  or  sufier  to  be  done 
any  neglect  or  wilful  matter  or  thing,  whereby  the  mn 
may  be  drowned  or  overburthened  with  water  or  Bfth^ 
or  whereby  any  creep  or  thrust  may  be  brought  thae- 
on,  or  the  eaine  may  be  otherwise  damnified;  or  shall  Mt 
leave  a  barrier  of  twenty  yards  against  the  adjoining  eo^ 
lieries,  unless  authorised  as  aforesaid  to  do  otherwiie;  «r 
shall  work  or  win  any  coat  or  otherwise  disturb  the  state 
underneath  the  »tc  of  any  of  the  said  dwelling  booses,  oft- 
ces,  or  other  buildings,  fir  underneath  any  part  c£  the  nUI 
land,  situate  within  twenty  yards  from  any  such  silt;  o*" 
sliall  at  any  time  neglect  or  refuse,  after  having  beeH 
thereunto  required,  to  give  and  present  to  the  said  J.  Friart 
his  heirs,  or  aasigne,  or  his  or  tlieir  agent  or  agents,  tuck 
monthly  account  of  the  quantities  of  coal  wrought  and 
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same,  or  any  part  thereof,  may  be  assigned  or  otherwise  1B50. 
diqKMed  of,  or  the  possession  thereof  parted  with  to  any 
other  person  or  persons  whomsoever  (save  only  as  regards 
such  partnership  as  hereinbefore  is  excepted),  without  such 
express  licence  and  consent  for  that  purpose  as  hereinbefore 
k  required;  or  shall  enter  into  partnership  with  any  other 
person  or  persons  in  the  said  colliery  or  coal  mines  (save  as 
aforesaid) ;  or  shall  neglect  or  omit  to  manage  and  culti- 
vate the  said  lands  hereby  demised  in  the  manner  here- 
inbefore appointed  and  laid  down;  or  shall  obstruct  and 
prevent  the  said  J.  Friar,  his  heirs,  &c,  from  making  trials 
towards  or  for  the  purpose  of  a  future  provision  for  work- 
ing of  coal  in  manner  hereinbefore  expressed ;  or  if  the 
Mid  lessees^  or  the  survivors  or  survivor  of  them,  or  the 
persons  or  person  whomsoever  in  whom  this  present  lease 
dudl  be  beneficially  vested  for  the  time  being,  shall  be- 
come and  be  adjudged  bankrupts  or  bankrupt  within  the 
laws  concerning  bankruptcy:  then,  and  in  any  or  either  of 
tbe  said  cases,  the  covenant  for  quiet  enjoyment  hereinafter 
eoDtained  shall  cease  and  be  void,  and  it  shall  and  will  be 
lawful  for  the  said  J.  Friar,  his  heirs  or  assigns,  at  any  time 
thereafter  to  enter  into  and  upon  the  said  colliery,  lands, 
mines,  and  other  premises  hereby  demised,  or  any  part 
diereof  in  the  name  of  the  whole,  and  the  same  to  have 
*gain,  re-possess,  and  re-enjoy  as  of  his  or  their  former 
citate,  right,  and  interest,  anything  herein  contained  to  the 
contiary  thereof  notwithstanding;  and  then  also,  and  in  any 
or  dther  of  the  said  cases,  it  shall  be  lawftd  for  the  said 
J.  Fiiar,  his  heirs,  &c.,  to  enter  into  and  upon  all  or  any 
part  of  the  said  premises,  and  there  seize,  have,  and  take 
poaaeseion  of  all  or  any  of  the  engLaes,  bands,  ropes,  tackle, 
^tennis,  railways,  goods,  chattels,  and  effects  used  and  em- 
ployed in  carrying  on  the  said  colliery,  and  to  put  out  and 
^^ame  the  said  lessees,  their  executors,  &c.,  from  the  pos- 
*Mnoii  thereof,  and  to  sell  and  dispose  of  the  said  goods, 
^wteli,  effects,  and  premises,  in  and  towards  the  payment 
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of  all  or  any  of  the  Biud  reqwctive  rents  which  may  be  m 
an-ear.  Provided  oIbo,  that  if  the  said  leeeees,  their  ezeon- 
tOT8  or  fldnumstrators  shall  he  desirous  to  quit  the  Mid 
premiseB  hereby  demised  at  the  end  of  the  first  ei^it  yem 
of  the  stud  term,  or  at  the  end  of  the  first  or  any  mfaw 
quent  three  years  after  the  expiration  of  the  sud  eight  jtan, 
and  of  such  their  ucsire  ^udl  ^ve  to  the  said  J.  Friar,  Ui 
heirs  or  assigns,  notice  in  writing  <ughteen  calendar  moiAi 
before  the  expiration  of  aoeh  eighth  year,  aod  tbem^ 
ter  before  the  expimtion  of  any  such  three  years  (as  iht  I 
ease  mny  be),  then  and  in  such  cttse  (all  aiTcors  of  nrt 
being  pwd),  and  all  and  Bingiilar  the  covenants  and  sgiw- 
mcnt^  on  the  part  of  the  eaid  lessees  having  been  duly  ofr- 
■erveil  and  performed,  tliia  lease,  and  eTOiy  claiise  and  tbia;; 
herein  contained,  shall,  at  the  expiration  of  the  first  eigtiti 
year,  and  thereafter  at  the  expiration  of  any  such  tiuH 
year,  (whichever  in  the  said  notice  shall  be  expressed,) 
cease,  determine,  and  be  utterly  void,  to  all  intents  and  pIl^ 
poses,  in  lUte  manner  as  if  the  whole  of  Uie  said  termrf 
forty-two  years  had  then  nm  out  and  expired :  but  a»- 
verthcless  without  prejudice  to  any  chum  or  remedy  wlwi 
any  of  the  parties  hereto  or  their  respective  rejireseiitatiw 
may  then  be  entitled  to  for  breach  of  any  of  the  covciaJ 
or  agreements  hereinbefore  contained."     Tlien  foDoweJl 
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inpoiiL  And  further,  that  it  fihall  and  may  be  lawful  to  1S50. 
md  for  the  leasees^  their  executors,  &c,  (paying  the  rents 
ind  perfiomiing  the  covenants  as  aforesaid,)  in  the  hiurvest 
kime  nejct  after  the  end  and  expiration  of  the  said  term, 
peaceably  and  quietly  to  have,  cut  down,  reap,  and  carry 
iway  the  way-going  crop  of  com  or  grain  by  them  sown 
upon  thirty-four  acres  and  no  more  of  the  lands,  which,  ac- 
sonUng  to  the  eovenants  hereinbefore  contained  and  the 
knie  intent  and  meaning  of  these  presents,  shall  then  be  in 
ploughing  or  tillage,  and  that  they  shall  have  the  use  of  the 
stack,  garth,  bam,  and  granary,  and  also  of  one  cottage 
belonging  to  the  said  premises,  until  the  12th  day  of  May 
next  after  the  determination  oi  this  demise."  There  was 
ibo  a  covenant  fi>r  reference  to  arbitration  of  disputes  oon- 
Bemiiig  any  covenant,  clause,  word,  matter,  or  thing  therein 
Dantained. 

The  plea  then  stated,  that  the  whole  of  the  rent  in  the 
ladarati<m  alleged  to  have  become  due  and  payable,  was 
doe  and  payable,  and  the  supposed  breaches  of  covenant 
in  IIm  dedaration  mentioned  respectively  arose  and  hap- 
pened after  the  12th  of  May,  1846,  and  after  the  expir- 
ation  of  the  first  eight  years  of  the  said  term,  and  after  the 
mid  lease  and  every  clause  and  thing  therein  contained  had 
ecaaed,  determined,  and  become  void,  as  hereinafter  men- 
tkned.  And  the  defendants  further  say,  that  after  the  mak- 
iag  of  the  said  indenture,  and  after  the  death  of  the  said 
J.  Fziar,  and  after  the  plaintiff  became  so  seised  as  afore- 
■ad,  and  e^teen  calendar  months  before  the  expiration  of 
fte  first  eight  years  of  the  said  term,  to  wit,  on  &c,  the  de- 
ftadants^  being  desirous  to  quit  the  said  demised  premises  at 
die  end  of  the  first  eight  years  of  the  said  term,  gave  to  the 
fUntiff  notice  in  writing  of  such  their  desire,  and  thereby 
give  the  plaintiff  notice  that  they  would  quit  and  deliver  up 
pweanon  of  the  said  demised  premises  on  the  12th  of  May, 
1B46,  being  the  end  of  the  first  eight  years  of  the  said  term. 
That  at  the  expiration  of  those  eight  years,  all  arrears  of  the 

QQ2 
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1850.  said  rents  so  reserved  and  made  payable  by  the  said  inde 
ture  having  been  paid,  and  all  and  singular  the  covenao 
and  agreements  in  the  said  indenture  contained  on  the  pi 
of  the  defendants  having  been  duly  observed  and  perform 
at  the  expiration  of  the  said  first  eighth  year  of  the  ai 
term  (and  which  happened  before  the  conmiencement 
this  suit),  the  said  lease  and  every  clause  and  thing  tha« 
contained  ceased,  determined,  and  were  utterly  void,  to  i 
intents  and  purposes,  in  like  manner  as  if  the  whole  of  tl 
said  term  of  forty-two  years  had  then  run  out  and  expirei 
according  to  the  said  indenture  and  the  said  proviso  in  th 
behalf  so  therein  contained  as  aforesaid. — Yerification. 

Replication. — That  all  and  singular  the  covenants  an 
agreements  in  the  eaid  indenture  contained  on  the  part( 
the  defendants  had  not  been  and  were  not  duly  obsem 
and  performed  at  the  expiration  of  the  sidd  first  eighth  jm 
modo  et  forma;  but  on  the  contrary  thereof  the  plaiiiti; 
saith,  that  after  the  making  of  the  said  indenture,  and  dm 
ing  the  term  thereby  granted,  and  before  the  expiration  < 
the  first  eight  years  of  the  term,  and  after  the  plaintiff  Ix 
came  so  seised  as  aforesaid,  to  wit,  on  &c,  and  on  iam 
other  days  and  times  afterwards  and  before  the  expintio 
of  the  first  eight  years  of  the  said  term,  the  defendants  wil 
fully  and  negligently  omitted  to  draw  and  pump  out  ctA 
said  colliery  and  coal  mines  divers  large  quantities  of  wate 
which  during  and  on  each  of  those  days  and  times  m 
standing,  remaining,  and  being  therein,  and  which  they  tk 
might  and  ought  to  have  drawn  and  pumped  thereout;  tf 
by  reason  and  in  consequence  of  such  n^lect  and  omisBOi 
the  said  collieries  and  coal  mines  then  became  andwd 
drowned  and  overburthened  with  water  from  waters  in  A 
said  colliery,  contrary  to  the  sfdd  indenture  and  the  ecm 
nant  of  the  defendants  in  that  behalf;  and  that,  at  the  ei 
piration  of  the  first  eight  years  of  the  said  term,  the  hs 
mentioned  breach  of  covenant  was  still  subsisting  and  ooi 
tinning.— Verification. 
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Demnirer  (a)y  and  joinder  therein.  ^850.^ 

HMffh  HiB  argued  in  support  of  the  demurrer  (June  5 
and  8.) — ^The  question  is,  whether  the  performance  of  the 
oo?eiiant8  on  the  part  of  the  lessees  constitutes  a  condition 
precedent  to  their  right  to  determine  the  lease;  and  it  is 
robmitted  that  it  does  not  In  the  case  of  Friar  v.  Grey(b)f 
the  same  point  was  discussed  in  the  Court  of  Queen's 
Bench,  who  held  that  the  performance  of  the  covenants  was 
t  condition  precedent ;  but  that  judgment  was  reversed  by 
the  C!ourt  of  Exchequer  Chamber,  Grey  v.  Friar(c);  and,  al- 
dxmgh  their  decision  proceeded  on  the  ground  that  the  repli- 
otion  was  bad,  yet  on  this  point  also  they  expressed  a  strong 
opinion  at  variance  with  that  of  the  Court  of  Queen's  Bench. 
The  question  is  one  of  construction,  and  the  intention  of 
die  parties  must  be  collected  from  the  contract  itself.  The 
picmso  immediately  preceding  explains  this.  It  could 
hudly  be  argued  that  any  breach  of  covenant,  however 
trifling,  would  entitle  the  lessor  to  re-enter;  but  according 
to  the  plaintiff's  construction,  the  slightest  breach  would 
prevent  the  lessees  from  determining  the  lease.  Such  a 
ooDstmction  would  be  productive  of  the  greatest  incon- 
Temence  in  leases  like  the  present,  which,  of  necessity,  con- 
tarn  very  numerous  and  minute  covenants.  [^Akkrsauy  B. — 
The  words  *^  all  arrears  of  rent  being  paid"  contemplate 
NRie  breach  of  covenant]  The  case  of  Porter  v.  Shephard{d)j 
which  is  relied  upon  by  the  plaintiff,  is  distinguishable 
from  the  present  case;  there  the  lease  contained  a  proviso, 
thit  the  lessee  might  determine  the  term  at  the  end  of  the 
int  three  or  five  years,  giving  six  months  previous  notice, 
ttd  that  then,  **from  and  after  the  expiration  of  the  first 
tittee  or  five  years,  and  payment  of  all  rents  and  arrears  of 

(«)  The  defendants  demurred  (h)  17  L.  J.,  Q.  B.,  301. 
^P^y,  but  the  argument  and  (c)  19  L.  J.,  Q.  B.,  393. 
Hgment  proceeded  on  the  gene-         {d)  6  T.  R.  665. 
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1850.        rent  and  duties  on  the  tenant's  part  to  be  paid,  and  per- 
formance of  the  covenants  contained  on  the  part  of  the  let- 
see^  the  indenture  and  every  clause  therein  should  cease  and 
be  utterly  Toid."    The  ground  of  that  decision  was»  that  tin 
words  ^'from  and  after"  created  a  condition  precedent; 
and  that,  if  it  were  not  so,  the  landlord  would  be  left  witih 
out  remedy  for  existing  breaches  of  covenant,  inasmuch  as 
the  stipulation  was  that,  after  the  expiration  of  the  notioe» 
the  lease  should  be  void.    Here  the  words  used  are,  "all 
arrears  of  rent  being  paid,"  &c  ;  and  there  is  an  expre« 
reservation  of  any  claim  or  remedy  which  either  ]iarty  mj 
be  entitled  to  for  breach  of  any  covenant     The  w(mb 
^'  from  and  after"  indicate  an  intention  to  create  a  conditkm 
precedent:   Roll  Abridg.  «  Condition"  (T.)|»  pL  11 ;  Cm. 
Dig.   "Condition"  (B.  1);    Shep.  Touch.  122;   but  the 
words  ^^  paying  rent"  do  not  make  a  covenant  conditional: 
Hays  V.  Bicherstaffe{a)^  Warrm  v.  Asters  {b\  AOen  v.  iRa*' 
bingttm  {c)j  Dawmm  v.  Dyer  (d).     That  distinction  seems  to 
have  been  understood  by  the  parties;  for  whenever  tbej 
meant  to  create  a  condition  precedent  apt  words  are  used. 
No  effect  can  be  given  to  the  latter  part  of  the  jftovto, 
imless  it  was  intended  to  preserve  the  remedy  for  breacbei 
of  covenant  existing  at  the  end  of  the  term.     It  will  be 
argued,  that  its  object  was  to  preserve  the  lessor's  right  of 
suing  for  breaches  which  he  would  otherwise  WMve  by  ac- 
ccpting  the  notice ;  but  a  contract  under  seal  cannot  be 
waived  by  matter  in  pais :    Thompson  v.  Brown  {e\  iMff 
V.  HoOaikd  (/),  Ledie  v.  De  La  Torre  (^>     Therefore,  if  tkii 
be  construed  as  a  condition  precedent,  the  lessor  cooU  not 
sue  iu  respect  of  breaches  of  covenant  existing  at  the  tiia^ 
the  lease  was  put  an  end  to;  for  it  would  be  necossaiyto 
allege  in  the  dedaration  either  that  the  condition  had  been 

(a)  2  Mod.  34.  (e)  7  Tannt.  656. 

(ft)  Sir  T,  Jone?,  205.  (/)  3  T.  R.  690. 

(c)  Sid.  280.  {g)  Cited  in  WkHe  v.  /Vit*- 

(rf)  5  B.  &  Ad.  ,584.  12  East,  r>83. 
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performed  or  waived.     The  atipulatioius  that,  after  the  de--        1850. 

termination  of  the  term^  the  lessees  shall  be  at  liberty  to 

amry  away  coal  wrought^  and  to  reap  the  way-going  crop, 

md  that  they  shall  have  the  use  of  the  fSurm,  &c.^  (paying 

the  rents  and  performing  the  covenants,)  shew  that  the 

pirdes  contemplated  some  covenants  of  which  there  would 

he  breaches  when  the  lease  was  determined*     The  reserva* 

tioQ  of  the  rent  is  similar  to  that  in  the  case  of  The  Mar^ 

fdt  of  Bute  V.  Thompson  (a),  and  the  proviso  was  no  doubt 

inerted  for  the  purpose  of  enabling  the  lessees  to  deter- 

nuie  the  lease  if  the  coal  was  exhausted. 

Mtmutyf  contrk. — The  doctrine  applicable  to  covenants 
hu  no  relation  to  this  proviso,  which  is  a  power  dependent 
on  I  condition  for  the  lessees  to  determine  a  term  absolute 
ia  the  first  instance  for  forty-two  years.  The  language  of 
the  proviso  is  consistent  with  the  intention  of  the  parties; 
hot  in  order  to  give  effect  to  the  defendants'  construction, 
the  Court  must  strike  out  the  words  ^^all  arrears  of  rent 
heing  paid*"  &c.  The  proviso  next  preceding  the  one  in 
giiestbn  empowers  the  lessor  to  re-enter  upon  breach  of  any 
tf  tiie  covenants,  and  on  the  other  hand  the  performance  of 
ttckand  every  covenant  is  a  condition  precedent  to  the  Ics- 
^  right  to  determine  the  lease.  The  cases  relied  on  by 
the  defendants  proceed  on  the  principle,  that  the  covenants 
go  only  to  a  part  of  the  consideration,  and  that  is  different 
froBia  power  dependent  on  a  condition.  In  the  latter  case, 
there  is  no  instance  in  which  the  words  ^^  liavinff  been  per- 
fcoiied''  have  not  constituted  a  condition  precedent.  A  pro- 
^  or  power  in  discharge  of  a  liability  is  always  construed 
•tfctly:  Marshall  v.  Patcell(b),  The  true  doctrine  as  to  the 
dfect  of  the  words  "  provided  always,"  is  found  in  Simpson 
^»  T^iUtreU{c)y  where  Periam^  J.,  said,  "  Proviso  alwai/s  im- 
pfcth  a  condition,  if  there  be  not  words  subsequent  which 

(a)  13  M.&  W.  487.        (A)  9  Q.  B.  779.        (c)  Cro.  Eliz.  242. 
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may  peradventure  change  it  into  a  covenant,  as  where  there 
is  another  penalty  annexed  to  it  for  non'^performance,  m 
Dockwrojfi  Case^  27  Hen.  VIIL  pL  14.     But  it  is  a  nile  in 
provisoes,  that  where  the  proviso  is,  that  the  lessee  shall 
perform  or  not  perform  a  thing,  and  no  penalty  to  it,  tiui 
is  a  condition,  otherwise  it  is  void;  but  if  a  penalty  is  an- 
nexed aliter  est,  to  which  the  rest  of  the  justices  agreed' 
Covenants  which  go  to  the  whok  of  the  consideration  haiw 
always  been  held  to  be  conditions  precedent:   RUehk  t. 
Atkins(m(a),  The  Duke  of  St  Albans  v.  Share(b),  Staxm 
v.  Curlinff(c).      In  Porter  v.  Shephard(d)  the  covenanti 
were  as  minute  as  in  the  present  case;  and  there  is  no 
real  difference  between  the  words  *<  from  and  after,"  there 
used,   and  *<but  nevertheless"  as  in  this  proviso.     Hie 
Court  will  so  read  those  words  as  to  give  effect  to  the  pro- 
viso: Walker  v.  Giles(e),     Perhaps  that  latter  clause  was 
introduced  pro  majore  cautela;   or  posubly  its  object  was 
to  preserve  the  lessor's  right  to  sue  for  breaches  of  covenant 
not  known  to  him  at  the  time  he  took  possession.   It  is  true, 
that  a  person  who  seeks  to  enforce  a  covenant  subject  to  the 
performance  on  his  part  of  a  condition  precedent,  cannot 
aver  that  such  condition  was  dischaiged  by  parol;  but  there 
is  no  authority  for  saying  that  a  person  in  whose  IsTOor 
there  is  a  condition  precedent  may  not  waive  it    Here  the 
lessor  might  accept  the  notice  and  determine  the  leaae  hj 
taking  possession,  although  the  covenants  were  not  pe^ 
formed.    If,  when  the  notice  expired,  the  lessees  satufied 
all  the  lessor's  claims  in  respect  of  the  covenants,  that 
would  be  a  performance  within  the  terms  of  the  provieok 
Should  any  question  then  arise,  there  is  a  stipulation  hj 
which  the  lessees  could  require  it  to  be  determined  hj 
arbitration. 


(a)  10  East,  295.  (d)  6  T.  R.  665. 

(h)  1  H.  Black.  270.  (e)  6  C.  B.  662. 

(0  3Bing.  N.  C.355. 
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H^gh  HiU,  in  reply,  referred  to  Dawson  v.  Dyer  (a).  ^  1850. 

Cur.  adv.  vult. 

Hie  judgment  of  the  Court  was  now  delivered  by 

BoLFE,  B. — The  question  in  this  case  arose  on  a  de- 
Durrer  to  the  replication.  •  [His  Lordship  stated  the  plead- 
ugL]    The  only  question  is,  whether  the  payment  of  rent 
ind  performance  of  all  the  covenants  are,  according  to  the 
trae  construction  of  this  lease,  a  condition  precedent  to  the 
teoanVs  right  of  determining  it  at  the  end  of  the  first  eight 
yean.    Now,  but  for  the  words  at  the  end  of  the  proviso  in 
i^nestion,  ^^  nevertheless  without  prejudice,  ftc,"  we  should 
Bot  have  hesitated  to  treat  the  performance  of  all  covenants 
IB  I  condition  precedent  to  the  tenants*  right  of  putting  an 
ad  to  the  term.     Indeed,  the  case  would  then  have  been 
ondiBtiiiguishable  from  Porter  v.  Shephard.     But  the  words 
to  which  we  have  just  referred,  and  which  did  not  occur  in 
Arto*v.  Shephardy  appear  to  us  materially  to  vary  the 
OMe.    To  hold  that  the  literal  performance  of  every  cove- 
vnt  is  a  condition  precedent  to  the  right  given  to  the 
tenant  to  put  an  end  to  his  term,  will  practically  be,  in 
•Imost  every  case  of  mining  leases,  to  render  the  exercise 
of  that  right  impossible.     It  can  rarely  happen  that  in  a 
ktte  of  this  description  some  covenant  should  not,  at  some 
tbe  or  other,  have  been  broken.     Still,  if  the  language  of 
die  lease  is  unambiguous,  and  the  strict  and  literal  per- 
bnnance  of  every  covenant  is  made  a  condition  precedent 
to  the  right  given  to  the  tenant,  we  are  not  at  liberty  to 
^e  to  the  instrument  a  sense  different  from  what  its  lan- 
guage imports,  and  to  say  that  the  parties  could  not  have 
BKtDt  what  they  have  said.     But  the  extreme  inconve- 
ideoce  of  a  particular  construction  may  well  justify  us  in 
looting  at  all  the  accompanying  language,  in  order  to  dis- 
^er,  if  it  be  possible,  expressions  which  may  warrant  an 
niference  that  the  words  leading  to  the  inconvenience  were 

(a)  5  B.  &  A(L  584. 
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1850.  not  intendod  by  the  parties  in  their  natural  and  obviom 
sense ;  and  in  this  case  we  think  that  the  words  to  whidi 
we  have  akeady  alluded  do  enable  us  to  say,  that  the  pe^ 
formance  of  all  the  covenants  could  not  have  been  intended 
by  the  parties  to  be  a  condition  precedent  to  the  right  of 
determining  the  lease^  for  if  that  had  been  the  measingi 
tlie  reservation  of  a  right  to  sue  on  any  broken  ooveoaoti 
would  have  been  absurd. 

We  do  not  go  ftuther  into  the  question^  for  the  ^VJ 
point  has  ahready  been  twice  discussed  on  this  very  cm^ 
once  in  the  Court  of  Queen's  Bench,  and  once  on  writ  of 
error  to  the  Exchequer  Chamber,  not  indeed  om  the  {Nnesent 
record,  but  in  an  action  for  previous  arrears  of  rent  1b 
that  case  the  Court  of  Queen's  Bench  held  the  conditkm  to 
be  a  condition  precedent,  and  gave  judgment  for  the  plain- 
ti£  That  judgment  was  reversed  in  the  Exchequer  Chsm* 
ber,  on  the  ground  of  a  defect  in  the  mode  of  plesdin^ 
which  defect  does  not  exist  in  the  case  before  us.  The 
reversal,  therefore,  does  not  govern  die  present  case.  Bot 
the  Court  of  Error,  though  it  proceeded  on  the  defective 
mode  of  pleading,  yet  expressed  also  a  strong  ofHiiion  that 
there  was  no  condition  precedent,  relying  on  the  qualifyiog 
words  to  which  we  have  alluded.  The  case,  then^ore,  n 
not  strictly  governed  by  authority  as  to  either  mode  of 
construction.  We  have,  on  the  one  hand,  a  decieioa  of 
tlie  Court  of  Queen's  Bench;  but  that  decisioD,  having  been 
reversed,  though  on  another  point,  can  be  treated  as  noiDore 
than  an  extrajudicial  expression  of  opinion,  entitled  certaiolj 
to  great  weight,  but  not  as  decisive.  On  the  other  haaif 
there  is  the  unanimous  judgment  of  the  Exchequer  Chm- 
ber,  expressing  a  strong  opinion,  but  also,  under  the  ci^ 
cumstaneefl,  extrajudicial,  the  other  way.  With  this  latter 
opinion  we  coincide,  and  must,  therefcNre,  give  oar  judgodot 
tor  the  defendants,  leaving  it  to  the  plaintiff  to  cany  the 
cai>i\  if  he  shall  be  advit^  eo  to  do,  to  the  Court  of  Error. 

Judgment  for  the  detcndant^N 


TBISITT   VACATIOK,   14  VUT.  59? 

1850. 

A  WRIT  of  error  having  been  brought  upon  the  above 
jodgmoit  in  the  Exchequer  Chamber^  it  was  argued  in 
the  Vacation  Sittings  after  Easter  Term,  1851  (iMay 
16)  (a),  by  Manisty  for  the  plaintiff  in  error,  and  by  Htigh 
Em  for  the  defendants  in  error.  The  plaintiff's  point  for 
■igument  was,  "that  observance  and  performance  of  the 
eoyeoants  and  agreements  of  the  lessees  were  a  condition 
precedent  to  their  power  to  determine  the  lease.^  The 
ligaments  were  in  substance  the  same  as  in  the  Court  be- 
low. The  following  additional  cases  were  cited: — Bootk 
▼.  BhmdeU  (i),  Grover  v.  Burningham  (c),  Bengough  v. 
Edridge(d)y  Kemble  v.  Farren(e)y  Homer  v.  Flintoff  {f)y 
Btard  V.  Wadham  (y),  and  West  v.  Blakewag  (k). 

The  Court  said  that  they  would  call  upon  Manisty  to 
Jepfy,  if  they  should  think  it  necessary  to  hear  any  further 
iigument  for  the  pLuntiff  in  error ;  but  he  was  not  called 

upon. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  (May  19, 
1851)  by 

Patteson,  J. — This  case  turns  upon  the  constructii^i 
^rtich  ought  to  be  put  upon  the  proviso  for  determining  the 
ibtte;  and  that  construction  must  undoubtedly  be  put  which 
tte  Court,  by  examination  of  the  lease,  finds  to  be  accord- 
■^  to  the  meaning  of  the  parties  to  the  contract. 

Hie  proviso  is  inserted  solely  for  the  benefit  of  the  lessees, 
^fwrently  to  enable  them  to  determine  the  lease  and  get 
•SJ  of  the  fixed  rent  at  the  end  of  the  first  eight  years,  if 

(«)  Before  Paiteson,  J.,  Afaule,  (d)  1  Sim.  17a. 

J'tWtgkimaH^  J.,  £rh'y  J.,  and  (/?)  6  Bing.  141. 

WUliaMM,  J.  (/)  J)  .M.  &  W.  r>78. 

it)  l!>  Vcs.  521.  {fr)  1  KaPt,  fil9. 

(r)  5  Exch.  1«4.  (A)  2  M.  k  Gr.  721*. 
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1850.  they  shall  be  deeirous  to  do  so;  probably  contemplating  that 
the  lessees  might  in  that  time  either  have  exhausted  tke 
minesy  or  have  fomid  that  it  was  not  worth  their  while  to 
continue  to  work  them.  The  proviso  does  not  give  the 
lessor  any  power  of  determining  the  leaae,  nor  doee  any 
other  clause  in  the  lease  give  him  such  power. 

The  proviso  runs  in  these  terms :  ^^  Then  and  in  such 
case,  all  arrears  of  rent  being  paid,  and  all  and  singdar 
the  covenants  and  agreements  on  the  part  of  the  keaeei 
having  been  duly  observed  and  performed,  this  lease  and 
every  clause  and  thing  therein  contained  shall  cease,  dete^ 
mine,  and  be  utterly  void  to  all  intents  and  purposes,  in 
like  manner  as  if  the  whole  of  the  said  term  of  forty  yean 
had  then  run  out  and  expired.  But  nevertheless  withoat 
prejudice  to  any  chum  or  remedy  which  any  of  the  parim 
hereto^  or  their  respective  representatives,  may  then  be  en- 
titled to  for  breach  of  any  of  the  covenants  and  agreements 
hereinbefore  contained." 

It  seems  to  be  dear  that  this  proviso,  but  for  the  lait 
clause  of  it,  would  make  the  due  performance  of  all  the 
covenants  on  the  part  of  the  lessees  a  condition  precedent 
to  their  right  to  determine  the  lease.  The  words  are  (tf 
regards  the  covenants)  ^^  having  been  duly  observed  and 
performed,"  and  they  are  inserted  in  the  middle  of  the  pro- 
viso. Unless  they  were  intended  to  qualify  and  limit  the 
power,  one  cannot  see  what  possible  sense  they  can  hat& 
They  can  hardly  have  been  intended  to  preserve  the  ri{^ 
of  the  lessor  to  recover  for  breaches  of  covenant,  for  that 
right  is  preserved  by  the  last  clause  in  much  more  ampk 
and  significant  terms.  Not  that  it  was  necessary  to  in- 
sert any  words  expressly  reserving  such  right,  for  the  right 
would  exist  in  point  of  law  without  any  such  clause,  though 
a  contrary  rule  was  formerly  attempted  to  be  establishedf 
which  circumstance  may  in  some  way  account  for  the  is* 
sertion  of  the  latter  clause  of  this  proviso,  ex  majore  canteli 
The  case  of  Porter  v.  Shephardj  decided  first  by  the  Court 
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of  Common  Pleas,  and  afterwards  by  the  Court  of  King's  1850. 
Beach  on  error,  is  directly  in  point,  though  the  learned 
ooonsel  for  the  defendants  in  error  attempted  to  distinguish 
it  by  reason  of  the  words  ^^  from  and  after"  which  are  found 
in  that  case;  but  those  words  really  make  no  difference  in 
ihe  sense  of  the  proviso. 

The  multiplicity  and  minuteness  of  the  covenants  on  the 
port  of  the  lessees  was  urged  to  shew  the  improbability  of 
tiie  parties  meaning  that  any  the  slightest  breach  of  them 
thoold  deprive  the  lessees  of  the  benefit  of  this  proviso,  and 
tte  inconvenience  of  such  a  construction  in  regard  to  simi- 
hr  leases  was  also  urged.     But  these  reasons  do  not  jus- 
tify the  Court  in  reftising  to  put  such  construction  on  the 
mds  as  they  plainly  require,  and  in  effect  rejecting  them 
litogether,  which  we  must  do  if  we  hold  them  not  to  be  a 
condition  precedent.    Again,  it  is  by  no  means  clear  that 
trery  minute  breach  of  the  covenants  would  deprive  the 
Insees  of  the  benefit  of  the  proviso,  for  there  are  clauses 
n^^ecting  reference  to  arbitration  which,  if  complied  with, 
night  well  be  held  to  be  a  due  observance  and  performance 
tf  the  covenants  within  the  meaning  of  this  proviso.     But 
it  18  said  that  the  latter  clause  is  inconsistent  with  the  con- 
itroction  of  the  former  as  a  condition  precedent,  for  that  it 
aiinifestly  contemplates  that  the  lease  might  be  determined, 
notwithstanding  existing  breaches  of  covenant  on  the  part 
of  the  lessees,  whereas,  if  it  could  only  be  determined  in 
Cise  an  the  covenants  were  duly  observed  and  performed, 
BO  such  breaches  could  exist,  and  yet  the  lease  be  deter- 
luned 

There  are  many  answers  to  this  argument. 

EiiBt.  It  might  happen  that  the  lessor  was  ignorant  of 
the  existence  of  breaches  of  covenant  till  after  he  had  acted 
H  the  notice  to  determine  the  lease,  and  taken  possession 
f  the  mines  at  the  expiration  of  it;  and  the  clause  may 
ftre  been  inserted  for  greater  caution,  to  enable  him  to  re- 
>ver  for  such  breaches  so  subsequently  discovered;  and  the 


jO  KXCHBOUKE  BSPORn. 

IMO.        cUuBfi  may  vppiy  to  oUtcr  remediea  than  by  mUob,  waA  u 
PauK        re-entry  sad  dietreee. 

Q^  Secondly.  The  cUwe  ni^it  apply  where  the  leswU 

wuved  the  cscuditijn  precedent  by  aecepting  the  Botia 
and  taking  poflsession,  although  he  mi^t  be  aware  of  mt 
breaches  of  corenttat.  For  we  do  not  t^ink  the  aigoHIt 
aound,  that  although  a  deed  would  be  neceaaary  to  da 
away  with  the  condilion  preeedeat,  as  such,  before  brad^ 
therefore  that  after  breach  the  leesor  mi^t  not  wain  d» 
coiulition  withoat  deed. 

Thirdly.  The  clause  a^diea  to  both  parties,  kMMt « 
well  as  lessor,  so  that  <it  pnaervea  the  right  of  the  kMH 
to  Bue  tlie  lessor  tor  breacltet^  of  covenant,  if  any,  tkoof^ 
tliey  liavo  themselves,  hy  tlieir  own  act,  dct«niiin»I  lltt 
lease. 

All  tlieae  views  of  the  latter  elaiiee  enable  th«  OmI 
to  give  elfetit  to  the  words  of  that  claose  consiBtc^tl;  villi 
the  construction  of  the  former  as  a  condition  precedeai,  09 
BO  ill!  the  wonL^  are  miule  to  have  acme  efiect;  whereaiilj 
a  different  construction,  as  we  have  tdready  obeerve^tli 
words  in  the  fiNnucr  part  of  the  proviso  woold  in  effect  b 
struck  out. 

Far  these  reasons,  we  are  of  opinion  that  tho 
miiHt  bo  construed  as  containing  a  condition  preccdoaUaw 


This 
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IHoO. 

Malcolm  v.  Scott  and  Others.  June  17. 


was  an  action  brous^ht  in  pursuance  of  an  order  A  mercantile 
of  Lord  Chancellor  Cotienham(a).     The  declaration  waa  in  cutta,bylet- 
MBumpsit  for  money  had  and  received  by  the  defend-  ^'^t^^u^® 
intB  for  the  plaintiff's  use.     The  defendants  pleaded  non  I84i,  request- 

*^  *  ed  the  defend- 

ttrampserunt.  ants,  their  oor- 

At  the  trial,  before  Rolfe^  B.,  at  the  Liverpool  Spring  Lo^onf to  ^^ 

Awizes,  1849,  it  appeared  that  the  action  was  brought  to  ^°^^/""™  ^^ 

raoorer  the  sum  of  10^62521  (equivalent  to  a  lac  of  rupees),  aWe  on  the 

Bider  the  following  circumstances: — Tlie  plaintiff  was  a  ber  following 

merchant,  carrying  on  business  at  Liverpool,  under  the  tancesM^con- 

Mme  of  George  Malcolm  &  Co.     The  defendants,  Scott,  signments  on 

^  ,  '  '   their  general 

BeD,  &  Co.,  were  merchants  in  London,  and  the  corre-  account,  at  the 
ipondents  of  Adam,  Scott,  &  Co.,  merchants  at  Calcutta,  piamUff,  a 
wfco,  at  the  time  of  the  transaction  in  question,  were  con-  lT^^I  wid 
lUoably  indebted  to  the  plaintiff.     The  claim  of  the  plain-  »  creditor  of 

«^ .      , .  .  «  *^  the  Calcutta 

toFm  this  action  was  founded  on  a  correspondence,  the  firm.    On  the 
mterial  part  of  which  is  comprised  in  the  following  let-  cS^utta^finn 

tog,  wrote  to  the 

plaintiflTin- 

On  the  16th  January,  1841,  the  Calcutta  firm  wi'ote  to  Forming  him 
4c  defendants  as  follows :—  tiona^he^d 

given  to  the 

"  Calcutta,  16th  January,  1841.       defendants. 

.  "^ '  On  the  12th  of 

**Dcar  Sirs — ^Ere  this  reaches  we  hope  you  will  have  March,  1841, 

■^^1!    J      1  _,.  n  •  A         _»  'j..  the  defendants 

'«wtted  a  large  portion  of  our  consignments  and  remittan-  ^^^^  ^o  the 

plaintiff 
*  V>  idriie "  him  of  the  requent  of  the  Calcutta  firm,  adding — "  at  the  present  time  we 
^  eoQiiderabl J  in  cadi  advance  for  the  firm,  and  the  consignments  and  remittances  hi- 
ff*^  idTiaed  will,  we  think,  ftJl  short  of  the  engagements  we  are  under  on  their  account. 
^c  kave,  howerer,  registered  the  above,  and  should  remittances  or  consignments  come  for- 
2"^  ^  enable  us  to  meet  Uieir  wishes,  we  shall  lose  no  time  in  advising  you."  On  the  14th 
wd^  1841,  the  defendants  wrote  to  the  Calcutta  firm  in  answer  to  their  letter,  that  the 
'^  of  thttr  aoeonnt  would  not  warrant  the  defendants  in  meeting  the  requisition  for  the 
PviiLBt;  but  shonld  they  be  in  a  position  to  meet  it  bofore  November  they  would  do  so.  By 
'^^  of  the  IStli  January,  1842,  the  Calcutta  firm  revoked  their  order  for  the  appropriation 
*f  tlbemooeT: — Held,  that  the  corTeqx>ndence  did  not  create  an  absolute  contract  on  the 
^^  of  the  ddfendante  to  pay  to  the  plaintiff  the  amount  in  question  out  of  the  remittances 
*^  eomi^iiniente;  and  that,  consequently,  he  could  not  sue  them  for  money  had  and  re- 
•eJ^edfor his  use. 

(a)  See  Malcolm  r.  Scott,  3  Mac.  &  G.  29 ;  5.  C,  2  11.  &  T.  440. 
VOL  V.  R  R  EXCH. 
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1850.  ces  yi&  Colombo,  China,  and  Mauritius,  to  enable  you  to 
dispose  of  the  following  sums  from  our  general  account 
with  you.  Although  we  are  pretty  confident  you  will  be 
in  possession  of  funds,  we  are  not  certain,  and  do  not,  in 
consequence,  grant  drafts.  We  are  desirous  of  remittmg 
Cs.  Bs.  100,000  to  Mr.  George  Malcohn,  as  if  by  a  drift 
to-day  at  ten  months  date,  at  exchange  2#.  1^  per 
Cs.  Es.  10,625/.,  which  would  fall  due  in  Londcm  19th 
November  next;  Cs.  Rs.  50,000,  to  your  Mr.  W.  Scott  fcr 
his  loan  to  the  writer,  dated  as  above,  at  exchange  2$.  lyL, 
537.  I2s.  I0d.y  together  15,937£  10s.  Should  you  be  k 
possession  of  funds,  we  have  to  request  the  fiivour  of  yov 
holding  these  sums  at  Mr.  Malcolm's  and  your  own  dis- 
posal, respectively,  under  the  discount  of  the  Bank  of  £d(»- 
land  rate.  We  shall  know  to  a  certainty,  in  a  short  time^ 
whether  funds  sufficient  will  be  transmitted  to  you  to  meet 
these  sums  on  or  before  the  19th  of  November  next;  anJ 
should  it  appear  to  us  that  there  will  not  be  enough,  we 
shall  send  you  a  remittance  fixxn  this  to  go  to   credit  ef 

your  general  account. 

"Adam,  Scott,  &  Ca" 

On  the  same  day  the  Calcutta  firm  also  wrote  to  tbe 
plaintiff  as  follows : — 

"Calcutta,  16th  Januaiy,  1841. 
"  My  dear  Sir, — Before  we  can  make  up  our  accounts 
here  we  must  be  put  in  possession  of  all  the  accounts  fioD 
you,  relative  to  the  transactions  of  the  Calcutta  firm  up  to 
30th  April  last,  and  I  am  unable,  in  consequence,  to  aj 
how  our  cash  account  will  stand,  so  as  to  enable  me  to  re- 
gulate the  remittance  of  your  stock  and  that  standing  ia 
my  own  name;  but  being  anxious  to  make  some  toBuh 
available  to  you,  I  have  written  officially  to  Messrs.  SooMf 
Bell,  &  Co.  to  hold  at  your  disposal,  on  or  before  the  I)Hk 
of  November  next,  10,625/.,  being  the  equivalent  of  Ob> 
Ks.  100,000,  exchange  2s.  1  Jrf.     Our  friends  will  hold  tlii» 
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UBOiiiit  at  your  disposal  under  discount  immediately  after  1850. 

the  reedpt  of  this,  or  as  soon  as  they  are  in  possession  of  Haloolm 
Smda.                                               "  J.  S.  B.  Scott." 


Ib  eonsequenee  of  the  letter  written  by  the  Calcutta 
bm  to  the  defendants,  the  defendants  wrote  the  following 
etter  to  the  plaintiff:— 

<'Lond(H),  12th  March,  1841. 
^  We  beg  to  advise  you  that,  by  the  overland  letters 
it)0iliidia»  received  yeeterday,  we  are  requested  by  Messrs. 
Usi%  Scott,  &  Ca,  to  aocount  to  you  for  the  equivalent 
of  CSb.  Bs.  100,000,  at  2s.  Hd.  per  rupee,  ten  months  after 
die  date  of  their  letter  (16th  January  last),  or  to  hold  the 
Moimt  at  your  disposal  under  discount  at  the  Bank  of 
Eiq^d  rates,  if  convenient  to  us,  and  provided  we  are  in 
bods  from  thdr  consignments  and  remittances  vi&  Co- 
knbo,  China,  and  the  Mauritius.  At  the  present  time  we 
ne  considerably  in  cash  advance  for  the  firm,  and  the  con- 
ttpiments  and  remittances  hitherto  advised  will,  we  think, 
Ul  short  of  the  engagements  we  are  under  on  their  ac- 
comt.  We  have,  however,  registered  the  above,  and 
dMmld  remittances  or  consignments  come  forward  to  cn- 
lUe  OS  to  meet  their  wishes,  we  shall  lose  no  time  in  ad- 
ding you.  "  Scott,  Bsll,  &  Co." 

On  the  12th  of  March,  1841,  the  plaintiff  wrote  to  the 
defendants  a  letter,  of  which  the  following  is  alone  material 
htthe  present  question: — 

"Messrs.  Adam,  Scott  &  Co.  inform  us,  in  their  letter  of 
tte  16th  January  last,  received  this  morning  by  the  over- 
W  mul,  that  they  had  written  to  you  to  hold  at  our  dis- 
ponl  on  or  before  the  19th  November  next,  10,625/.,  and 
^yoo  would  hold  this  amount  at  our  disposal  under  dis- 
count, immediately  after  receipt  of  their  letter,  or  as  soon 

bb2 


V. 

Boor. 
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1850.        as  you  were  in  poaeeesion  of  tiinds.     Would  you  h&Te  tbe 
MiLccLK      goodnesa  to  let  ue  kDOw  whether  you  will  aUow  us  to  dm 
aj^         OD  you  for  the  whole  amount  due  on  the  above  date,  ot  fcr 
a  part  at  a  shorter  date? 

"  George  Malcolm  &  CoT 

On  the  13th  of  March,  1841,  the  plajatiff  wrote  at  Ibl- 
lows  to  the  defendants,  mclosing  the  letter  of  the  Ifitfc 
January,  from  Mr.  J.  S.  B.  Scott  to  hini: — 

"Liverpool,  13th  Mareh,  1841. 
"  lam  favoured  with  your  letter  of  yeeterday.  Itmiylt 
proper  to  iiifonn  you,  that  tlie  money  which  iStessrs.  Adm, 
Scott,  &  Co.  request  you  to  hold  at  my  disposal,  naindji 
Cs.  Rs.  100,000  or  ]0,62oi  cash,  19th  of  Xovember  nea, 
is  a  portion  of  my  own  funds,  which  I  expected  to  have  ifr 
ceived  direct.  In  ordering  the  payment  through  you,  t% 
will,  of  course,  make  due  provision  for  it;  and  although  tb(J 
coukl  not  know  how  much  of  the  amount  might  be  rafii- 
ed  by  you  at  <ktea  prior  to  the  19  Xovember,  there  u  w 
doubt  expressed  at  your  being,  ere  that  time,  in  fiindsftr 
the  whole.  Tlicre  is  evidently  no  reason  to  suppose  IDJ- 
thing  else  than  that  ample  remittances  arc  on  the  wty. « 
that  they  will  be  received  in  good  tijne;  but  in  ordfftt 
present  any  uncertainty  or  mistake  on  this  point,  Mt 
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ny  part  of  the  money  short  remitted  from  Calcutta;  but  I      ^^^^ 
ltt?e  no  apprehension  of  any  such  short  remittance. 

"  G£OBO£  Malcolm." 

On  the  14th  of  March,  1841,  the  defendants  wrote  to 
the  Calcutta  firm  as  follows: — 

"London,  14th  March,  1841. 
^Dear  Sirs, — ^Acknowledging  the  receipt  of  various  let- 
ten,  and  amongst  others  the  following,  16th  January,  re- 
quetfting  us  to  account  to  Mr.  Malcolm  for  the  equivalent 
cf  100,000  rupees,  at  25.  l^d.^  10,625/1,  ten  months  from 
die  date  of  your  letter,  or  should  we  possess  funds  of 
jobn,  arising  frt>m  your  consignments  or  remittances  vi& 
Colombo,  China,  and  the  Mauritius,  to  discount  the  same 
it  Bank  rates,  you  will  be  aware  before  you  receive  this, 
dat  the  present  state  of  your  account,  and  of  the  ad- 
liees  of  consignments  and  remittances  coming  forward 
from  other  quarters,  added  to  the  liabilities  we  may  be 
uder  on  account  of  your  silk  piece  goods  speculation,  will 
not  warrant  our  meeting  this  requisition  for  the  present; 
Int  flhould  we  be  in  a  position  to  meet  it  before  November 
oett,  we  shall  have  pleasure  in  doing  so,  and  have  written 
to  Mr.  Malcolm  accordingly.     The  other  transfer  alluded 
to  m  your  letter  was  made  on  the  31st  of  December  last, 
ipeeably  to  instructions  from  Mr.  Adam  in  July  last,  ac- 
hoide^^ed  by  your  No.  100,  of  27th  October. 

«  Scott,  Bell  &  Co." 

On  the  15th  March,  1841,  the  defendants  vnrote  to  the 

pUntiff  as  follows : — 

*^  London,  15th  March,  1841. 

**Dcar  Sir, — Replying  to  your  letter  of  the  13th  instant, 

^  beg  to  state  that  we  have  no  specific  knowledge  of  the 

ifemittaiioee  vi&  China  and  the  Mauritius,  referred  to  by 

«4nB.  Adam,  Scott  &  Co. ;  but  as  a  series  of  about  a 

'tien  of  their  letters  are  not  yet  come  forward,  they  may, 

(cduqpe,  contain  the  necessary  information;   and  we  can 
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1660.        on]y  repeat  what  we  said  on  the  12tb,  that  when  mmt- 

jUunu      taoces  or  consignments  come  forward,  we  shall  lose  no  time 

g^ff        in  advising  you.     Meanwhile  it  would  not  be  coiiTemat 

for  ua  to  lend  our  namee  to  acceptances  in  the  tnanoer  fm 

propose.  "  Scott,  Beix  &  Ca' 

On  the  3id  of  April,  1641,  the  plomtiff  wrote  to  the  Gil- 
cutta  firm  the  foUowing  letter: — 

"  Liverpool,  3rd  April,  1841. 
"  On  receipt  of  your  Mr,  Scott's  letter  to  Mr,  Maksoiim 
dated  16th  January,  we  addressed  Messrs,  Scott,  Belli 
Co.  on  the  subject  of  your  order  to  them  to  hold  at  our&- 
posal,  on  or  before  the  19th  November  next,  10,625i,  bdqg 
the  eiiuivalent  of  the  Company's  rupees  100,000,  at  lit 
exchange  of  '2s.  l^d  They  informed  us  in  reply,  that,  wli 
reference  to  the  state  of  your  account  with  them,  they  Eiiat 
decliae  for  the  preeent  making  any  payment  or  gnoliDf 
any  acceptance  on  account  of  your  said  order.  Yon«3 
readily  conceive  the  disappointment  and  the  serious  inao- 
venieiice  it  is  to  us  to  be  deprived  of  the  use  of  so  conoto^ 
able  a  amn  of  money.  We  rely  on  your  taking  immetfil* 
measures  to  make  the  above  stun,  together  with  any  lAs 
money  due  on  Mr.  Malcobn's  account,  or  on  our  genflJ 
account,  availabli 
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lerB  N06.  5  and  6,  both  of  which  appear  to  be  correct;  and  IS50. 
we  b^  to  wait  upon  you  with  further  statement  of  our 
Loodon  exchange  account  up  to  this  date,  shewing  at  cre- 
iit  side  57,205L  I2s.  4d.;  at  debit  side,  39,690/.  I7s.  4d.f 
Utto  dependencies  34,91 9 JL  6s.  lid: =74,6 1021  4s.  Sd.;  ba- 
lance in  our  &vour,  17,404/.  lljr.  llr/.,  against  which  will 
xme  our  conditional  order  of  10,000/1  in  favour  of  Mr. 
DiiakxdnL  <<  Adam,  Scott  &  Co." 

On  the  let  June  the  Calcutta  firm  wrote  to  the  plaintiff 
IS  follows  :— 

^  Dear  Sir,— Your  letter.  No.  438,  of  the  3rd  April,  in- 
fiirms  us  that  our  London  friends,  Messrs.  Scott,  Bell  & 
Ca,  on  being  applied  to  by  you  on  the  subject  of  our  order 
te  them  to  hold  at  your  disposal,  on  or  before  19th  No- 
vnber  next,  10,625/L,  had  declined,  for  the  present,  mak- 
Wf  any  payment  or  granting  any  acceptances  on  account  of 
Mil  Older,  and  conveyed  to  us  the  expression  of  your  dis- 
qppmntment,  and  a  request  that  we  may  immediately  make 
tautfanoes  to  yourselves  direct  of  the  above  amount, 
wiih  any  other  money  due  to  your  Mr.  Malcolm  and 
to  your  general  account.      We  are  ourselves  much  dis- 
appointed at  this  proceeding  on  the  part  of  our  London 
niends,  who  have  likewise  advised  us  of  it,  and  stated  their 
rah  to  meet  the  order  before  November,  should  they  find 
winselves  warranted  by  the  state  of  our  accoimt  in  doing 
^  We  do  not  doubt  in  the  least  they  will  be  in  a  position 
fepay  the  amount  fix>m  the  proceeds  of  our  shipments  to 
4em;  and  were  it  even  otherwise,  the  presence  of  Mr.  Scott 
^^d,  we  are  assured,  accommodate  the  matter;  so  that  we 
4)  not  think  it  necessary  to  notice  further  your  request  for 

^nittances  to  yourselves  direct. 

AdaM)  Scott,  &  Co." 

By  a  letter,  dated  the  18th  January,  1842,  &om  the  Cal- 


SXCHEQUBB   HEP0BT8. 

cutta  firm  to  the  deiendanta,  and  received  by  them  on  ^ 
loth  March,  1842,  the  forTner  revoked  the  mder  fortheip 
proprUtitm  of  thar  general  remittances  in  payment  rfAi 
10,625/.  to  the  pluntiff. 

It  was  ordered  by  the  Lord  Chano^or,  that,  fiv  the  pi 
poees  of  this  action,  the  defendants  should  admit  that  A 
amount  realised  by  them  &om  the  consigiunents  and  lOBl 
tancee  of  the  Calcutta  firm,  made  before  the  18th  Jmamj 
1842,  after  liquidating  clums  ensting  on  the  12th  Ibid 
1841,  exceeded  the  amount  of  the  plaintiff*B  deoHnd;  H 
that  the  plaintiff  ehould  admit  that  the  engageoMnli  m 
liabilities  of  the  di-ftudaubi  on  account  of  tlie  Calcutta  fim 
were  eucb  as  at  all  times  to  exceed  the  amount  resfieedlf 
them  from  euch  conBigumenta  and  remittances. 

It  was  submitted  on  the  part  of  the  defendants,  thikt  lb 
correspondence  did  not  create  any  contract  by  them  to  pij 
the  amount  claimed  to  the  plaintifi";  and  the  leameii  Jw^ 
beiugof  that  opinion,  nonsuited  the  plaintiff,  reserving  IttiT 
for  him  to  move  to  enter  a  verdict,  if  the  Court  should  bt 
of  opinion  that  he  was  entitled  to  recover.  In  the  foUoiri^ 
Easter  Term  the  Attorney-General  obtained  a  rule  nisi  »* 
cordingly;  agiunst  which 


Martin  (with  whom  was  IVatson  and  Cowling)  for  lire  Jfr 
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nej;  it  18  enough  to  shew  an  attornment  by  the  defendants      ^  1850. 
to  the  order  of  the  Calcutta  finn.     By  their  letter  of  the 
16th  January,  1841,  the  Calcutta  finn  request  the  defend- 
uits  to  hold  the  sum  in  question  at  the  plaintifi's  disposal, 
(m  Qt  before  the  19th  November;  and  they  add,  that  if  the 
def(aidant8  are  not  in  fimds,  they  will  send  a  remittance  to 
go  to  the  credit  of  the  general  account.     The  defendants, 
by  their  letter  to  the  plaintiff  of  the  12th  March,  1841, 
adopt  the  order  of  the  Calcutta  firm,  the  terms  used  at  the 
eoomiencement  being,    ^^We  beg  to  advise  you,"    not 
^When  we  are  in  fimds  we  will  advise  you."    Upon  the 
fiuthof  that  attornment,  the  defendants  obtain  consignments 
and  receive  remittances.    That  the  Calcutta  firm  intended 
that  there  should  be  a  binding  engagement  entered  into  by 
die  ddisndants  in  fiivour  of  the  plaintiff,  is  shewn  by  the 
letters  fix>m  that  firm  to  the  plaintiff  of  the  16th  January, 
1841,  and  1st  June,  1841.    Then  the  defendants,  by  their 
letter  to  the  Calcutta  firm  of  the  14th  March,  1841,  say: 
''But  should  we  be  in  a  position  to  meet  it  before  Novem- 
ber next,  we  shall  have  pleasure  in  doing  so,  and  have 
mitten  to  Mr.  Malcolm  accordingly."     [Parhej  B. — ^The 
hogoage  is  vague,  and  may  mean,  ^^  if  we  have  funds  we 
wiD  comply  with  your  demand."]    It  has  reference  to  the 
defendants'  letter  to  the  plaintiff  of  the  12th  March,  1841, 
in  which,  after  stating  that  at  present  they  were  considera- 
Uj  m  cash  advances  for  the  firm,  they  add,  ^^  We  have 
bowever  registered  the  above,  and  should  remittances  or 
condgmnents  come  forward  to  enable  us  to  meet  their 
wiihes,  we  shall  lose  no  time  in  advising  you."    The  cor- 
i^eepmdence  shews  an  appropriation  of  certain  funds,  which 
i&ight  or  might  not  come  to  the  defendants'  hands,  in  liqui- 
di&n  of  the  plaintiff's  debt;  but  when  the  funds  were  re- 
eved, they  became  the  money  of  the  plaintiff,  and  were 
W  by  the  defendants  for  his  use.     If  the  plaintiff  had 
dniwn  upon  the  defendants  for  the  amount,  and  they  had 
*<^cepted  the  drafl,  the  case  would  have  been  clear.     Then 
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IB50.  all  tliat  the  defendants  say  by  their  letter  of  the  15th  Man^ 
Haloou      1641,  is,  that  having  no  specific  knowledge  of  the  remil- 

g^^  tances,  they  do  not  wish  to  lend  tb«r  name  to  acoeptanoea; 
that,  however,  does  not  affect  their  eng^em^it  to  pay  ont 
the  money  when  rec^ved  from  the  con8ignin«at& — 1^ 
Tel'eiTcd  to  the  judgment  of  Vice -Chancellor  tflffram  h 
Makolm  v.  Scott  (a). 

Parke,  B. — The  rule  must  be  discharged.  All  the  k^ 
tera  which  form  the  subject  of  this  case  having  been  bnx^ 
before  us,  and  having  had  an  opportunity  of  reading  ^ 
judgment  of  Vice -Chancellor  H'igram,  I  regret  that  1  Ctt- 
not  concur  in  the  conatructiun  [lut  upon  the  eorrespondeow 
by  that  learned  Judge.  In  my  opinion  it  does  not  amoosl 
to  a  binding  engagement  by  the  defendants,  at  all  evenU,  te 
pay  over  tliis  money  to  the  plaintiff)  when  they  receivedil 
from  the  consignments  and  reniittjinces.  The  law  is  cleK 
The  defendants  are  under  no  obligation  to  pay  over  the  any- 
□ey  to  the  plaintiff,  imless  they  have  made  a  binding  o^ne- 
mcnt  with  him  to  do  so;  and  there  being  a  power  to  the  (^ 
cutta  6nn  to  countermand  the  ordei',  this  is  not  money  had 
and  received  by  the  defendants  for  the  use  of  the  plaintift^uB* 
til  they  have  bound  theniaelves  to  pay  it  over.  The  queetia 
then  'i»,  whether  they  have  made  a  binding  a^rreenient  (o 
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lie  defcaidanta  ^  beg  to  advise''  the  plaintiff,  that  they  are        i860. 

iiaquested  by  the  Calcutta  firm  to  hold  this  money  at  his 

bpoflal,  pxoYided  they  ^^  are  in  funds  firom  consignments 

nd  remittanoes  vi&  Colombo,  China,  and  the  Mauritius." 

\Hm  Loxdflhip  read  that  portion  of  the  letter  of  the  12th 

Ifaich,  1 841.]    That  is  the  order  which  the  Calcutta  firm 

gwre  to  the  defendants;  and  they  were  under  no  obligation 

to  pay  oyer  the  money  until  they  bound  themselves  by  a 

eootract  with  the  plaintiff  to  do  sa    The  question  then  is, 

lAether  what  sobsequentiy  occurs  in  this  letter  amounts  to 

toontnict  by  the  defendants,  that  they  will  hold  absolutely 

far  the  phintiffs'  use  all  sums  received  by  them  from  con- 

ajgrnnents  and  remittances  vift  Colombo^  China,  and  the 

HiMiritius.    I  am  clearly  of  opinion  that  it  does  not.    The 

letter  is  very  cautiously  worded,  and  fix>m  the  terms  of  it 

itis  evident  the  defendants  did  not  mean  to  bind  themselves 

it  an  events.    As  to  tiie  precise  meaning  of  the  expression 

^iq^istered  the  above,''  I  do  not  tiiink  it  means  anything 

mm  than  that  they  had  taken  a  note  of  it.    Then  what  is  the 

eftct  of  the  subsequent  words,  '^  and  should  remittances  or 

eooflignments  come  forward  to  enable  us  to  meet  their  wish  es, 

weahall  lose  no  time  in  advising  you"?    They  are  some- 

irint  vsgoe,  but  the  defendants  say  that  they  will  lose  no 

time  ^  in  admsing^  not  that  they  will  pay  it     They  in  effect 

iqTi  we  do  not  bind  ouselves  at  all,  until  we  have  considered 

die  matter,  and  then  we  vrill  advise  you.    It  seems  to  mc, 

thit,  upon  the  true  construction  of  these  letters,  the  defend- 

ttti  have  not  entered  into  any  positive  engagement,  but 

Ittve  reserved  to  themselves  the  power  of  paying  over  the 

money  or  not,  on  a  future  occasion  when  the  consignments 

ttd  remittances  arrived.     The  question  is  purely  one  for  the 

Coort  and  not  for  a  jury,  and  the  learned  Judge  who  tried 

tbe  case  was  right  in  nonsuiting  the  plaintiff 

Alderson,  B. — ^I  am  of  the  same  opinion.     It  seems  to 
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1850.  me  that  the  letter  of  the  12th  March,  1841^  contains  no 
contract,  but  only  a  statement  that  the  defendants  had  been 
requested  by  the  Calcutta  firm  to  hold  a  certain  amount  it 
the  plaintifi^s  disposal,  and  they  then  proceed  to  ^ve  a  mi 
excuse  for  their  not  doing  it,  viz. — ^^  At  the  present  time 
we  are  considerably  in  cash  advance  for  the  firm,  and  tbe 
consignments  and  remittances  hitherto  advised  wiD,  we  * 
think,  fall  short  of  the  engagements  we  are  under  on  their 
account  We  have,  however,  registered  the  above;  and 
should  remittances  or  consignments  come  forward  to  euUe 
us  to  meet  their  wishes,  we  shall  lose  no  time  in  advioni; 
y ou.**  Therefore  they,  in  efiect,  say,  ^^  we  cannot  do  it  noir; 
we  do  not  mean  to  make  an  absolute  refusal  to  do  it  nfr* 
der  any  circumstances;  but  we  will  roister  the  request  on 
the  part  of  the  Calcutta  firm,  and  if  remittances  or  cone^ 
ments  enable  us,  we  will  inform  you,  and  will  hold  the 
amount  at  your  disposal;  but  until  that  event  happens, anJ 
we  intimate  our  intention  of  acting,  we  make  no  contnu^  tt 
alL'' 

BoLFE,  B.,  and  Piatt,  B^  concurred. 

Bule  discharged. 
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1850. 

[ARD80N  and  Others,  Executors  of  Harball,  v.         Jwne  18. 

W0R8LET. 

r  on  an  award.    Plea,  never  indebted.  An  agreement 

le  trial,  before  Lord  Campbell,  C.  J.,  at  the  last  War-  ^n'^-^'a 
re  Spring  Asdzes,  it  appeared  that  J.  Harrall,  the  ?/jP"^^°'^ 
r%  testator,  and  the  defendant  had  entered  into  an  of  the  agree- 
ent  of  reference,  by  which,  after  reciting  that  differ-  ^^  reference 
Dd  disputes  had  arisen  between  the  parties  relating  ^  ^J^' 
in  accounts  for  building  materials,  work  and  labour,  the  discretion 
was  agreed  that  all  the  differences,  acts,  matters,  tor,  and  be  de- 
and  disputes  should  be  referred  to  the  award  of  an  g^o^JJrect." 
or  named,  to  the  end  that  the  parties  miirht  be  finally  The  arbitrator 

awarded  that 

ed  by  the  arbitration  and  award,  *^  and  that  the  costs  the  defendant 
and  of  this  agreement,  and  of  the  reference  and  certoinram\o 
ahall  be  in  the  discretion  of  the  said  arbitrator,  and  ^\  plaintiff, 

but  made  no 

ayed  as  he  shall  direct."     The  arbitrator  awarded  mention  of 
e  defendants  should  pay  to  J.  Harrall  the  sum  of  that  the  award 
8a  l\d.y  but  made  no  award  as  to  the  costs.     It  ^  therefore 
)mitted  on  the  part  of  the  defendant,  that  the  award 
that  account  bad.     The  learned  judge  directed  a 
for  the  plaintiffs,  reserving  leave  for  the  defendant 
B  to  enter  a  nonsuit. 

le  niffl  having  been  obtained  accordingly, 

thurst  and  Mellor  now  shewed  cause. — The  award  is 
The  terms  of  the  submission  do  not  render  it  obliga- 
the  arbitrator  to  award  respecting  the  costs,  but  leave 
\  discretion;  and  as  he  has  made  no  mention  of  them, 
rty  will  have  to  pay  his  own  costs.  Where,  by  an 
f  reference,  the  arbitrator  was  to  determine  what  he 
think  fit  to  be  done  by  either  of  the  parties,  it  was  held 
ajority  of  this  Court,  that  he  was  not  bound  to  direct 
tively  that  something  should  be  done,  unless  he  should 
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SO  think  fit:  Angus  v.  Redford{a).  \_AldeTxm,  B, — There  it 
waa  not  clear  that  anything  waa  to  be  done;  here  there  mint 
of  ncces^tj  be  some  coeta.]  Where  an  action  by  a  leref 
eioner  for  incumbenDg  hie  cloee  was  referred  to  an  utt- 
trator,  who  waa  to  direct  how  the  verdict  was  to  be  entenii, 
and  to  say  what  should  he  done  between  the  parties  reqied- 
ing  the  land  or  premises,  it  was  held  that  the  arbitrator  m 
not  bound  to  direct  anything  to  be  done:  GrenfeU  v.  Eij- 
co7ne(b).  But  the  arbitrator  has  in  effect  ordered  the  oxti 
to  he  paid  to  Harrall,  for  a  sum  ]a  awarded  to  him,  utii 
must  be  taken  to  include  costs.  It  is  objected  that  tt> 
award  leaves  it  uncertiun  which  party  is  to  pay  the  nli- 
trator;  but  the  answer  is,  either  that  is  the  affiur  of  Al 
arbitrator  only,  or,  as  it  was  in  the  power  of  the  aitib^ 
tor  to  say  in  what  manner  he  was  to  be  pud,  he  ha^  If 
omitting  all  directions  on  that  point,  disentitled  hinuelf  ll 
receive  anything.  [P7a«,  B.,  referred  to  George  v.  h»- 
6y(c).  Alderson,  B. — The  meaning  of  the  i^p%emaitrf 
refcrcnco  is,  that  the  arbitrator  shall  award  respecting  lie 
costs;  but  that  it  shall  be  in  his  discretion  to  direct  in  irial 
manner  they  shall  be  psud.]  The  costs  formed  no  partrf 
the  consideration  for  tlic  reference.  In  Morgan  v.  Smilh(i), 
the  language  of  the  submission  imported  a  distinct  conditiiii  i 
that  the  arbitrator  shoidd  ascertain  the  eoata;  here,  the  wed 
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^DBIAM  (a). — The  role  must  be  absolute  to  enter  a        1850. 

RlCHAEDeOH 

Rule  absolute.  v. 

W0B8UT. 

(a)  Aldenon,B,,Rol/e,B.,taid  Piatt,  B. 


Hanslip  V.  Padwick.  •^"'y  ». 

IN  ANT. — The  declaration  stated,  that  on  the  22nd  Corcnant  on 
«r,  1847,  by  a  certain  agreement  then  made  between  maSfSTIith 
ndant  of  the  one  part,  and  the  plaintiff  and  one  J.  fSJ^^^Jji, 
of  the  other  part  (profert),  after  reciting  that  it  was  the  defendant 
1  to  form  a  joint^tock  association,  to  be  called  *^  The  mise  to  the  ' 
[  Island  Investment  Association,''  for  the  purpose  ^^^^^292 
inir  houses  and  other  buildins^  and  establishin&c  a  November 

.  .  ,       .  ^7  ,  ^        then  next,  a 

for  erecting  a  pier,  enlarging,  improving,  and  con-  ferry  and  cer- 
and  managing  the  ferry  and  ferry-house,  and  making  an^™^'!^ 

at  yearly  rents; 
efendant  thereby  agreed,  within  fourteen  days  from  the  date  thereof,  to  furnish  an 
rug  title  to  Uie  leyeral  premisea,  and  deduce  a  good  title  thereto ;  and  the  plain- 
;  to  p^y  to  the  defendant,  on  or  before  the  29th  November,  8150Z.  and  interest. 
>,  ibBi  the  plaintiff  was  always  ready  and  willing  to  perform  all  things  in  the  agree- 
lU  part  to  DO  perfonned.  Breach,  that  the  defendant  did  not  within  fourteen  days, 
time,  deduce  a  good  title.  Pleas,  that  the  plaintiff  was  not  ready  and  willing  to 
Q  things  on  his  part  to  be  performed;  and  that  the  defendant  did  deduce  a  good 
^ipeared  that,  on  the  17th  September,  1850,  the  plaintiff,  who  was  a  solicitor  and 
Her  of  a  Company,  for  making  a  ferry,  erecting  gas-works,  bathing-houses,  &c, 
g  laland,  entered  into  an  agreement  with  the  defendant,  the  owner  of  land  there, 
be  to  tibe  plaintiff  of  a  ferry,  land,  houses,  and  premises;  and  the  defendant  agreed, 
irteen  days  from  the  date  Uiereo^  to  furadsh  an  abstract  of  his  title  to  the  premises, 
e  a  good  title  thereto;  and  the  plaintiff  agreed  to  pay  the  defendant,  on  or  before 
jToTember,  SI  502.  After  the  agreement,  the  Company  was  provisionally  registered 
dntiff  as  its  promoter.  Two  abstracts  of  title  were  sent  bv  the  defendant  to  the 
vhich  being  objected  to,  on  the  10th  November  the  defendant  sent  a  further  ab- 
idi  disclosed  a  mortgage  of  the  premises  intended  to  be  demised  to  the  trustees  of 
lant's  marriage  settlement,  one  of  whom  was  imbecile :  there  were  also  two  judg- 
beied  up  against  the  defendant.  In  consequence  of  these  objections  to  the  title, 
■;tion  could  not  proceed  with  its  objects,  and  was  finally  dissolved.  The  31502.  was 
k>  the  defendant : — Held,  that  the  plaintiff  was  entitled  to  a  verdict  on  the  above 
id  to  recover  as  damages  the  costs  of  preparing,  stamping,  and  entering  into  the 
t;  the  expenses  of  investigating  the  title,  and  endeavouring  to  procure  a  good  title, 
ne  the  lease  to  be  granted ;  but  not  the  expenses  of  raising  the  81502.,  and  loss  of 
nor  the  expenses  of  preparing  the  Company^s  deed  of  settlement,  and  registering 
onallr,  nor  the  loss  of  profits  from  the  granting  of  the  lease  and  tiie  establishment 
oeiation,  nor  the  profits  he  would  have  derived  from  being  employed  as  solicitor  by 
iation,  nor  as  to  an^  advantage  which  he  might  have  derived  from  his  time,  labour, 
nred  in  the  formation  of  the  association. 
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other  public  works  and  improvements,  at  Ilayling  lelatid; 
and  that  the  defendant  was  lord  of  the  manor  of  HajliD^ 
and  was  also  seised  to  himself  and  his  heirs  for  an  estate  of 
inhcritiince  in  fee  simple  in  possession  of  the  ferry  and  ligfat 
of  ferry  and  conveyance  unto  and  from  the  siud  island  aenm 
Langston  Harbour,  and  as  such  lord  waa  also  entitled  to  At 
collecting  of  tolls  and  dues  for  passengers;  and  that  the  portki 
to  the  agreement  of  the  second  part,  in  consideration  of  tf" 
defendant  entering  into  thecontmct  and  agrcernfni  with  thm 
thereinafter  contained,  and  granting  to  them  or  their  nomf- 
nees  tlio  lease  or  leasee  and  privileges  thereinafter  mentioDed, 
were  desirous  and  were  determined  forthwith,  or  as  soon  it 
conveniently  might  be,  to  form  the  said  association,  or  otha- 
wise  to  carrj'  into  effect  the  contemplated  objects  thererf;  it 
was  bj'  the  said  agreement  witnessed,  and  the  defendant  fir 
himself,  his  heirs,  &c.,  agreed  with  the  plaintif}' and  Do;^^) 
their  nominees,  &c.,  to  enter  into  an  agreement  under  la 
hand  and  seal,  whereby  the  defendant,  his  heirs,  &c.,  ahoiiU 
covenant  with  the  parties  to  the  agreement  of  the  sectoi 
part,  their  nominees,  &c.,  to  the  purport  and  effect  that  lh( 
defendant  woidd,  on  or  before  the  29th  September  diM 
next,  upon  the  payment  to  the  defendant,  his  heirs,  &c,  rf 
8250/,,  grant,  demise,  and  lease  to  the  parties  of  the  secani 
part,  for  a  term  of  ninety-six  years  irom  the  25th  Decembtr, 
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8^  &C.9  therein  mentioned,  it  was  witnessed,  that        18^0. 
idant,   for  the  consideration  therein  mentioned,       Hahsup 
at  he  would,  on  or  before  the  29th  November  then      YAj>mcK 
oise  to  the  plaintiff,  his  nominees,  &c.,  the  ferry- 
l  ferry,  a  certidn  dwelling-house,  a  bathing-house, 
ege  of  erecting  a  pier,  of  holding  a  market,  &c., 
nn  in  the  first  two  agreements  mentioned,  at  cer- 
Y  rents  and  payments.  And  the  defendant,  by  the 
ement,  agreed  within  fourteen  days  from  the  date 

>  furnish  an  abstract  of  his  title  to  the  said  several 
uid  deduce  a  good  title  thereto;  and  for  the  con- 
9  aforesaid,  tlie  plaintiff  on  his  part  tliereby  agreed 
3uld,  in  consideration  of  the  covenants  and  agree-  . 
he  defendant  therein  contained,  pay  or  cause  to  be 
n,  or  his  heirs,  &c.,  on  or  before  the  29th  of  No- 
len  next,  3150^,  and  interest  at  5L  per  cent. — 
8,  that  the  plaintiff  was  always  ready  and  willing 

i  all  things  in  the  tliree  agreements  mentioned  on 

>  be  performed,  and  to  pay  tlie  defendant  3150/. 
»t,  upon  having  a  good  title  deduced  by  the  de- 
the  premises.  Breach,  that  the  defendant  did  not 
J  within  fourteen  days  from  the  date  of  the  third 
,  fomish  to  the  plaintiff  an  abstract  of  the  defend- 
to  the  said  ferry-house,  ferry,  buildings,  messu- 

but  wholly  neglected  and  refused  so  to  do. — The 

1  tlien  alleged  special  damage,  in  the  terms  men- 

the  questions  as  below  stated  for  the  opinion  of 

• 

plea. — That  the  plaintiff  was  not  ready  and  will- 

iorm  all  things  to  be  performed,  modo  et  forma; 

r  to  the  country. 

lea. — As  to  so  much  of  the  declaration  as  relates 

mdant's  not  deducing  a  good  title  to  the  premises 

aration  mentioned — that  the  defendant  did  deduce 

e  to  the  premises  in  the  declaration  mentioned, 

8  S  EXCH. 


r 

I 
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according  to  the  tenns  of  tlie  sud  agreement;  coadnfiiiK 
to  the  countiy.— Upon  which  pleas  iseuea  were  j<uaed. 

The  cause  came  on  for  trial  before  L<onl  Demmm,  C.  J, 
at  the  Hampshire  Summer  Asrazes,  1849,  whenavo&t 
by  consent  was  taken  for  the  pluntiff  for  the  foil  amoattf 
the  damage  stated  in  the  declaratioii,  subject  to  the  apam 
of  the  Court  upon  a  case,  in  substance  as  ftdlows: — 

After  the  maHog  of  the  third  agreement,  dated  the  tllk 
of  September,  1848,  the  Company  was  formed,  and  ou  die 
25th  of  October,  1848,  it  was  prorieionally  registered  by 
the  plaintiff  us  iu  promoter,  ite  purpose  being  re^steredu 
be,  "  To  make  a  ferry  between  the   Island  of  Htjlisg 
(Hanapsliire)  and  Cumberland  Fort  Point,  by  means  of  ■ 
floating  or  other  bridge  over  the  creek  leading  into  Lup  ^ 
ston  Harbour.     To  erect  gas  works  to  supply  any  partrf 
the  island  with  ga^-lights,  as  may  be  required.     To  i 
water-worke  in  the  island,  to  supply  the  inhabitants 
fresh  water.     To  purchaae  lands  and  buildings  by  liooioi 
from  the  Board  of  Trade,  where  required.    To  enable  iM» 
here  and  other  persona,  b}'  loans  or  otherwise,  to  pinchM 
or  build  houses  and  buildings,  and  take  lands  for  buiUilg 
and  other  purposes  at  Hayling  Island.     To  erect  bosnfi^J 
and  batliijig  liouses  and  baths.     To  erect  a  market;  ilMI 
quay  and  piers,  and  lo  make  other  improvementa  alongtk 
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id  statiiig  a  compliance  with  the  terms  of  the  Act,  but  no  1850. 
!)6tract  was  given,  or  mention  made  of  any  title  deeds, 
KNTtgages,  or  incumbrances.  The  plaintiff  laid  this  ab- 
nct  before  counsel,  who  made  certain  requisitions  and  ob- 
xtkmfi  as  to  the  title.  On  the  9th  November  the  defen- 
bnt  sent  to  the  plaintiff  a  second  abstract,  which  consisted 
if  a  copy  of  an  agreement  between  the  Board  of  Ordnance 
ind  the  defendant  On  the  10th  November  the  defendant 
le&tto  the  plaintiff  a  third  abstract  of  title,  which  consisted  of 
in  ibstnict  of  the  mortgage  to  the  trustees  of  the  defendant's 
mmage  settlement  of  the  premises  intended  to  be  demised 
to  the  plidnliff.  The  plaintiff  laid  these  further  abstracts 
before  counsel,  who  were  still  of  opinion  that  the  title  was 
not  marketable.  One  of  the  trustees  of  the  defendant's  mar- 
Qige  settlement  was  imbecile,  and  it  appeared  that  two 
iidgments  had  been  obtained  against  the  defendant.  A 
bi^  negotiation  and  correspondence  took  place,  with  a 
new  to  obviate  the  objections,  in  the  course  of  which  the 
lefimdant  declined  to  apply  to  the  Court  of  Chancery  for  a 
Mttreyance  under  the  direction  of  the  Court  from  the  im- 
becile trustee.  On  the  30th  November  a  meeting  of  the 
penons  interested  in  the  proposed  Company  was  held,  when 
I  rescdution  was  unanimously  passed,  that  the  promoters 
ooiild  not  proceed  with  the  objects  of  the  association.  On 
tfie  same  day  the  plaintiff  gave  the  defendant  notice  of  this 
radution,  and  that  he  abandoned  the  contract,  and  looked  to 
Imi  for  damages.  Some  further  correspondence  took  place, 
•nd  on  the  1st  of  December  the  defendant  proposed  to  pay 
off  the  mortgage,  but  on  the  5th  of  December  the  Company 
WIS  finally  dissolved,  and  the  provisional  registration  can- 
celled. 

Upon  the  above  facts  the  first  question  for  the  opinion  of 
^  Court  is,  whether  the  plaintiff  has  or  has  not  establish- 
ed the  affirmative  of  the  issue  joined  upon  the  second  plea  of 
^  defendant.     The  second  question  is,  whether  the  defen- 

s  s2 
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1830.        dant  has  or  hna  not  established  the  affirmative  of  the  iasoe 
1I.1IIRLIP      joined  OD  the  third  plea  of  the  defendant 
pAMtiLK  If  the  Court  is  of  opinion  that  the  pluntilf  is  entitled  to 

recover,  either  by  rea^n  of  his  having  established  the  tffii- 
niativc  of  the  issue  joined  upon  the  second  plea,  and  the  de- 
fendant's having  failed  to  establish  the  affirmative  of  Iheii- 
sue  joined  upon  the  third  plea;  or  by  reason  of  the  insoffi- 
cieiioy  of  the  second  and  third  picas,  or  either  of  such  plcUr 
to  liar  the  pluintilTs  right  of  action;   or  by  reaaon  of  hi« 
having  established  the  affirmative  of  the  issue  upon  the  « 
conil  plea,  or  of  the  dei'L-ndant's  having  fiiiled  in  estahlitluii|> 
the  issue  joined  on  the  third  plea,  and  the  insufllicicncf  J  I 
the  other  of  eucli  pleas,  then  the  Court  is  requested  nJ  I 
empowered  to  detenninc  the  principles  u[x>n  which  tlie  ^  I 
Djagcs  to  which  tlie  plaintiff  is  entitled  shall  be  a 
tha  Master. 

If  the  Court  is  of  opinion  that  the  pMntiffbas  not  a 
blished  the  affirmative  of  the  issue  joined  upon  the  « 
plcii,  and  that  the  defendant  has  cstablislied  the  aflim 
of  the  ii^suo  joined  u]}on  tie  third  plea,  and  the  Court  iid 
of  o]iinion  that  the  plea  or  pleas  ujion  which  the  plw 
has  failed  and  the  defendiint  has  succeeded,  is  or  an!  « 
cicnt  in  law  to  bar  the  plaintifl',  tlien  a  nonsuit  is  loitB 


V. 

PAi>wrcK. 
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lant  on  the  grantii^  of  the  said  leases  at  the  time  spc-        1850. 
in  the  agreements.  Hakslip 

urthly — His  expenses  in  and  about  preparing  the  deed 
lement  for  the  intended  association,  and  making  the 
public,  and  which  expenses  were  incurred  by  him 
[uently  to  the  execution  of  the  last-mentioned  agree- 
and  in  reliance  upon  the  faithful  fulfilment  thereof, 
mtract  being,  as  appears  by  the  said  agreements,  for 
irpose  of  forming  a  joint-stock  Company,  to  be  called 
Hay  ling  Island  Improvement  Association." 
tbly — The  debts  incurred  and  money  expended  in  and 
the  formation  of  the  association,  and  incidental  there- 
i  in  registering  the  same  provisionally  on  the  faith  of 
erformance  by  the  defendant  of  his  covenants  in  the 
nents,  incurred  subsequently  to  the  execution  thereof* 
thly — The  loss  of  the  profits  which  he  would  reason- 
lave  derived  from  the  granting  of  the  lease  by  the  de- 
it  and  the  establishment  of  the  association,  and  of  all 
I  he  would  have  derived  from  being  employed  by  the 
•roposed  association  to  carry  out  the  intended  objects 
yf  as  an  attorney  and  solicitor;  and  all  the  use,  bene- 
id  advantage  which  he  otherwise  might  and  would 
lerived  from  the  time,  labour,  trouble,  care,  journeys, 
ttendances  by  him  given,  expended,  performed,  and 
wed  in,  upon,  and  about  the  formation  of  the  associa- 
ind  in  preparing  to  carry  the  same  and  the  objects  of 
p'eement  into  effect 

tt  ai^ed  for  the  plaintiff  (June  28). — The  plaintiff  is 
ed  to  judgment.  The  defendant  has  clearly  failed  to 
!e  a  good  title,  for  his  abstract  shews  that  the  premises 
mortgaged  to  two  trustees,  one  of  whom  was  imbecile, 
true  that,  on  the  1st  of  December,  the  defendant  pro- 
l  to  pay  off  the  mortgage,  but  he  was  bound  to  fur- 
an  abstract  and  deduce  a  good  title  on  the  11th  of 
ber.    Besides,  there  were   two  judgments  standing 


Shapter  for  the  defendant. — The  argusu 
the  plaintiff  confounds  the  question  of  tit 
conveyaace.  The  defendant  was  ready  to  pt 
gage,  and  to  give  such  a  title  as  a  reaeonabli 
accept.  The  11  Geo.  4  &  1  WUL  4,  cc 
vides  for  the  case  of  a  conveyance  by  a  luni 
[Boife,  B.— The  fact  of  the  defendant  hayii 
do  something  which  has  not  been  done,  d 
the  objection  to  the  title.]  The  question  of 
tioQ  of  domimoo  over  the  estate.  In  Shan 
the  plaintiff,  who  had  sold  shares  on  which 
and  which  by  the  8  &  9  VicL  c.  16,  b.  16 
transferred  until  the  calls  were  pud,  was  1 
recover  the  price  of  them,  as  he  was  in  a  coi 
a  transfer  of  them  by  paying  the  calls  befon 
money  became  due.  [Alderson,  B. — The  \ 
not  in  a  third  person.]  Statodl  t.  Robimoni 
the  tiulure  to  procure  &om  the  lessor  a  licen 
to  register  previous  assignments  before  the  d 
was  agreed  to  assign  and  give  possession  of 
miees,  was  not  a  breach  of  the  agreement 
Broume(e),  Sr  L.  ShadweB,  V.  a,  held,  « 
abstract  shews  that  the  equitable  title  is  vesi 
dor,  and  that  the  legal  estate  in  fee  and  a  i 
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and  the  person  representing  him,  may  subsequently  die^  yet        1S50. 
that  a  good  title  is  shewn  when  it  is  shewn  that  the  vendor      Harslip 
has  the  whole  equity,  and  in  what  person  the  outstanding      p^d^ick. 
portion  of  the  legal  estate  is  vested."    \_Alderson,  B. — Is 
diere  any  case  at  law  where,  the  legal  estate  being  outstand- 
ing, it  has  been  held  that  the  abstract  shewed  a  good  title?] 
A  Court  of  law  takes  notice  of  an  equitable  interest.     In 
Tempest  v.  KUner{a),  Maule^  J.,  says,  "  Suppose  a  man  con- 
tracts to  assign  to  another  an  equitable  interest  in  land, 
oould  not  the  latter  maintain  an  action  on  that  contract? 
A  contract  of  this  kind  must  be  construed  in  the  same  way 
It  hw  and  in  equity.     The  tiUe  was  complete  on  the  10th 
November,  when  the  defendant  delivered  the  last  abstract 
[Bolfey  B. — The  contract  was  to  deduce  a  good  title  on  the 
Uth  October.]     [^Aldersan^  B. — At  law,  time  is  always  of 
die  eaeence  of  the  contract;  in  equity,  the  contract  is  con* 
■dered  as  a  purchase  of  land  for  money,  without  reference 
to  the  time  at  which  the  titie  is  to  be  made  out]     Then, 
with  respect  to  the  damages,  the  plaintiff  is  only  entitled  to 
reooTer  such  as  are  immediately  consequential     In  De 
Vime  V.  De  Visme{b\  Lord   Cottenham,  C,  says,  "The 
puchaser  is  to  have  compensation  for  the  loss  and  injury 
wluch  he  sustained  by  the  non-performance  of  the  contract 
hj  the  vendors;  but  they,  the  vendors,  are  not  therefore  to 
make  ccHnpensation  for  any  loss  not  arising  out  of  their  con- 
tact   In  this  case,  it  was  no  part  of  the  contract  that  a 
Company  should  be  formed.     [Rolfey  B. — The  plaintiff  is 
proceeding  for  a  breach  of  contract  which  took  place  on  the 
11th  October,  and  cannot  recover  for  any  damages  result- 
ing from  his  endeavours  to  form  the  Company  after  that 
peiiocL] 

Bm  replied. 

(o)  2  C.  B.  300.  (h)  1  Macn.  &  G.  353. 
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Alpersos,  B.T-We  have  no  difficulty  as  to  the  way  in 
which  the  iesucs  should  be  entered,  for  the  plaintiff  is  cleaily 
entitled  to  a  verdict  upon  both.  We  will  take  time  to  cob- 
alder  how  the  damages  are  to  be  aeseaeed.  Aocoidiif  to 
my  present  impression,  the  pluntiff  is  entitled  only  to  tk 
two  first  heads. 

Cur.  adv.  wh. 


P 


The  judgment  of  the  Court  wob  now  delivered  t^ 

Aldebsox,  B. — We  intimated  at  the  time  of  the  aign- 
ment  our  opinion,  that  on  the  facta  of  this  case  the  plaiotif 
was  entitled  to  recover;  but  we  reserved  our  opinion  u  It 

the  (laniagea.  We  liuve  since  considered  this  point,  and  we 
think  tlie  damages  must  be  confined  to  the  two  first  hcidi 
mentioned  in  the  case,  which  are  these: — "The  costaaoJ 
expensea  of  the  plaintiff,  incurred  by  him  in  and  about  pre- 
paring, stamping,  and  entering  into  the  several  agreeraeoB 
mentioned  in  the  declaration.  The  expenses  incurred  in 
and  abont  investigating  the  alleged  title  of  the  defeadsit 
to  the  premises,  and  in  endcavoiuing  to  procure  a  good  t^ 
thereto,  and  to  jirociire  the  Icasea  to  be  granted."  Tk 
third,  fourth  and  fifth  items  are  damages  incurred  by  tb 
pliuntift'  by  hiB  own  imprudence  in  beginning  to  act  befn 
he  hinl  ascerbuncd  whether  ihc  defendi 
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1850. 
AbCHER  r.  BaYNES.  July  8. 

lSSUMPSIT  for  goods  sold  and  delivered. — ^Plea,  non  The  defendant 

verbally 
SUmpsiu  agreed  to  pur- 

At  the  trial,  before  Aldersotiy  B.,  at  the  last  Liverpool  p^tiff  cer- 
prmg  Assizes,  it  appeared  that,  in  September,  1849,  the  toin  barrels  of 
&ndant,  who  was  a  flour  dealer  at  Lancaster,  verbally  fendant  after- 
jreed  to  purchase,  by  sample,  of  the  plaintiff,  a  com-mer-  J^e  plaSaUff  ^ 
baot  at  Liverpool,  thirty-three  barrels  of  flour,  at  21*.  6ct  ^}^*  *^* 
er  barrel,  to  be  sent  to  the  defendant  at  Lancaster  by  the  some  barrels, 
iondon  and  North  Western  Kailway.     The  flour  was  ac-  not  so  fine  as 
ordingly  sent,  and  the  plaintiff*  afterwards  received  the  fol-  ^d^re  n  t 
Jwing  letter  from  the  defendant :  ^^^  barrels  he 

had  bought, 
and  that  he 

«  Lancaster,  October  2nd,  1849.       JT^e'them. 
"  Dear  Sir, — This  is  to  say  that  I  have  received  thirty-  ^°  answer  the 
hree  R.  H.  barrels,  per  London  and  North  Western  Rail-  as  follows  .— 
ray,  but  from  whom  I  cannot  tell,  and  have  enclosed  sara-  you^ve^- 
Je,  say  No.  1  is  of  the  barrels  received,  and  No.  2  is  of  I^^^  ^[  ***« 

^  .  flour  sold  you 

he  sample  I  bought  the  barrels  by,  by  which  you  will  see  last  Friday, 
he  barrels  is  not  near  as  fine  as  the  sample ;  beside,  they  much^uto- 
ire  very  hard  in  the  barrels.     I  hope  you  have  not  sent  fijf^^  ^fJxiT 
kem  for  what  I  bought,  as  they  are  not   the   barrels  I  ^*h  the  flour. 
tKmglit,  nor  shall  I  have  them.     Will  you  please  write  me  you  subject  to 
per  first  mail  to-morrow  about  them,  and  say  if  you  have  fng^theWk  • 
Beat  them.    Yours  truly,  E.  Baynes."      *^^  i*  ^^  ^^^ 

until  after  you 
had  examined 

« The  barrels  I  saw  was  not  hard,  same  as  what  I  have  yiar^^^^J^^ 

recdved.**  of  quality  and 

condition,  that 
you  confirmed 
tke  puthise.  What  was  forwarded  you  was  the  same  you  saw.  Under  these  circumstances 
Jo«  eannoi^  therefore,  object  to  fulfil  your  agreement"  The  defendant  replied  as  follows  :— 
2^*0  Bay  the  barrels  I  have  received  is  not  the  same  I  saw.  I  took  a  sample  with  me 
^  tbe  aunple  I  have,  and  the  barrels  I  saw  was  quite  as  fine  as  I  compared  them  wilJi,  nor 
J»  tkey  hmpy.  Now  the  barrels  I  have  received  is  all  very  lumpy,  and  none  of  them  so 
5«»  the  uune.  If  you  will  take  them  back  and  pay  charges,  I  will  with  pleasure  send  them. 
\»o«  mnst  be  some  mistake  about  them  "—Held,  that  the  letters  did  not  constitute  a  suffi- 
^ic&t  note  or  memorandum  in  writing  of  the  contract  within  the  17th  section  of  the  Statute 
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To  that  the  ptuntifi*  repliet],   inclosing  an  invoice,  u 
followB : 

"  Liverpool,  October  3rd,  1849. 

"  Sir, — Annexed  you  have  inToice  of  the  flour  sold  jaa 
last  Friday,  and  which  was  forwarded  per  railway  to  your 
address  same  day,  agreeably  to  your  iostructious.  In 
reply  to  your  letter  of  this,  or  rather  last  post,  I  un,  I 
must  Bay,  veiy  much  astonished  at  your  finding  any  fiult 
with  the  flour.  It  was  sold  to  you,  subject  to  your  ei- 
amining  the  bulk;  and  it  was  not  until  after  you  had  a- 
amined  it  and  satisfied  yourself  both  of  quaUty  and  «■>£■ 
tion,  that  you  confirmed  the  purchase.  The  flour  wa*  in 
Messrs,  Gregg's  wiuchwuse  when  you  saw  it,  and  uniiff 
their  care,  iinil  their  warehouseman  says  you  saiv  as  manv 
baiTcls  as  you  wished  to  look  at,  and  that  what  wa*  for- 
warded to  you  was  the  same  you  saw.  Under  these  ai- 
cumstances,  you  cannot  therefore  object  to  fulfil  joor 
agreement ;  but  in  order  that  no  unpleasantness  may  ari* 
out  of  the  transaction,  I  am  satisfied  to  cancel  the  uH 
provided  you  will  place  the  flour  in  the  same  wnrehotw 
here  that  it  was  sent  from,  free  of  any  expense  to  me ;  tii 
without  prcjudiire  to  my  claim  or  any  part  thereof,  wJ 
subject  to  your  reply  in  course. 

"  I  am,  Sir,  yours  respectfully. 
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The  defendant  wrote  in  answer  as  follows : —  1850. 

"  Lancaster,  October  10th,  1849. 
"  Dear  Sir, — ^This  is  to  say  that  I  duly  received  yours 
n  reply ;  beg  to  say  that  the  barrels  I  have  received  is 
lot  the  same  as  I  saw ;  I  took  a  sample  with  me  from  the 
lample  I  have,  and  the  barrels  I  saw  was  quite  as  fine  as  I 
x>mpared  them,  nor  was  they  lumpy.  Now  the  barrels  I 
bave  received  is  all  very  lumpy,  and  none  of  them  so  fine 
fts  the  sample.  Any  person  you  may  appoint  is  at  liberty 
to  come  and  examine  them ;  if  you  will  take  them  back 
and  pay  carriage,  I  will  with  pleasure  send  them.  There 
must  be  some  mistake  about  them.  I  cannot  tell  what- 
ever to  do  with  them.  Yours  truly, 

"  E.  Baynes." 

It  was  objected,  on  behalf  of  the  defendant,  that  there 
was  no  sufficient  note  or  memorandum  in  writing  to  satisfy 
the  Statute  of  Frauds ;  and  the  learned  Judge,  being  of 
that  opinion,  directed  a  nonsuit,  reserving  leave  for  the 
plaintiff  to  move  to  enter  a  verdict  for  the  amount  claimed. 
A  role  nisi  having  been  obtained  accordingly, 

WUles  and  Huffh  Hill  shewed  cause  (June  21). — The  let- 
ters and  invoice  do  not  constitute  a  sufficient  note  or  memo- 
nndum  in  writing  of  the  contract  to  satisfy  the  17th  section 
of  the  29  Car.  2,  c.  3.    Egerton  v.  Mathews  (a),  and  Wain  v. 
Varlters  (&),  establish  the  distinction  between  the  4th  and 
I7th  sections  of  that  statute.     By  the  former,  the  whole 
contract  must  be  in  writing,  including  the  consideration ; 
l^t  hy  the  latter  it  is  sufficient  if  all  the  terms  by  which 
the  vendee  is  bound  are  stated  in  writing.     Now  here, 
^ough  the  plaintiff's  letter  of  the  3rd  of  October,  coupled 
^th  the  invoice,  does  contain  a  statement  of  the  terms  of 
^  contract,  yet  that  is  not  adopted  by  the  defendant     A 

(a)  6  East,  307.  {h)  5  East,  10. 
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disclaimer  of  a  contract  has  never  been  held  to  be  a  memo- 
randum within  that  etatiitc :  Co<q>er  v.  Smith  (a).  Thii 
caee  is  governed  by  Richards  v.  Porter  (i),  where  the  plam- 
tifF  sent  to  the  defendant  an  invoice  of  hope,  and  deliveted 
the  invoice  to  a  carrier  to  be  conveyed  to  tlie  defendant 
Li  the  invoice  the  plaintiff  was  described  ae  the  seller,  and 
the  defendant  as  the  purchaser,  of  the  hops.  The  defend- 
ant afterwards  wrote  to  the  plmntiff  ae  follows; — "^e 
hop^i  which  I  bought  of  Mr.  Richards  (the  plaintiff),  on  the 
23rd  of  last  month,  are  not  yet  arrived,  nor  have  I  heatd 
of  tlicm.  I  received  the  invoice.  The  last  was  moeli 
longer  than  they  ought  to  have  been  on  the  road ;  however, 
if  they  do  not  arrive  in  a  few  An\»,  I  must  get  some  die- 
wherc,  and  consequently  cannot  accept  theui;"  and  it 
was  held,  that  the  invoice  and  letter  taken  together  did  not 
constitute  a  sufficient  note  in  writing  within  the  etatiit& 
Where,  indeed,  the  vendee,  by  his  letter  in  answer,  retog- 
nises  and  adopts  the  terms  of  a  contract  specified  in  tlw 
vendor's  letter,  tbiit,  no  doubt,  is  a  e^uflicient  niemoramluDi 
to  satiafy  the  etiitute  :  Jachson  v,  I^Dwe  (p),  Smitii  v,  Suf- 
man  (d) ;  but  tliat  is  not  the  case  here. 

Watson  and  T.  Jones,  in  support  of  tlie  nde. — It  \i  ne- 
cessary to  keep  in  view  the  distinction  between  the  o 
tract  itself  and  tlie  performance  o 
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let  in  writmgy  or  note,  exists,  which  binds  one  party,  any  1850. 
bsequent  note  in  writing,  signed  by  the  other,  is  suffi- 
eat  to  bind  him,  provided  it  either  contains  in  itself  the 
ims  of  the  contract,  or  refers  to  any  writing  which  con- 
ins  them.''  Saunderson  v.  Jackson  (a)  shews  that  these 
ttera  connected  together  coni^titute  a  sufficient  note  in 
nting.  Jackson  v.  Lowe  (p)  is  not  distinguishable  from 
ke  present  case.  The  parties  do  not  differ  as  to  the  terms 
f  the  contract,  but  only  as  to  whether  the  flour  sent  is  that 
faich  has  been  sold.  Upon  every  principle  of  construc- 
00,  that  imports  the  fact  of  a  sale. 

Cur.  adv.  vult. 

Alderson,  B.,  now  said — There  was  a  case  of  Archer  v. 
hpes,  tried  before  me  at  the  last  Liverpool  Assizes,  in 
rhich  a  motion  was  made  to  enter  a  verdict  for  the  plaintiff 
nr  Z5L  As.  4d,y  the  admitted  amount  of  the  damages.  At 
lie  trial,  the  plaintiff  was  nonsuited  on  the  groimd  that  there 
^  no  sufficient  note  or  memorandum  in  writing  of  any 
mtract  to  take  the  case  out  of  the  Statute  of  Frauds;  and 
Mit  question,  having  been  reserved,  was  argued  before  the 
ittee  Judges  who  are  now  present  in  Court  (c),  and  we  are 
f  opinion  that  the  rule  must  be  discharged.  No  doubt,  if 
be  letter  of  the  plaintiff  of  the  3rd  of  October,  and  of  the 
efendant  in  answer,  taken  together,  contained  a  sufficient 
imtract,  namely,  one  that  would  express  all  its  terms,  they 
rodd  constitute  a  memorandum  in  writing  within  the  sta- 
irte.  We  have  no  difficulty,  therefore,  in  coming  to  the 
oodufiion  that  these  letters  may  be  looked  at  for  the  pur- 
^  of  seeing  whether  or  not  they  contain  a  sufficient  con- 
net  to  take  the  case  out  of  the  statute;  but  looking  at 
^^  we  do  not  think  they  do.  They  do  not  express  all  the 
^nnsof  the  contract;  and  the  case  is  in  truth  governed  by 


(o)  2  B.  &  P.  238.  (c)  Aldersoti,  B.,  Rol/e,  B.,  and 

»)  1  Bing.  9.  Plati,  B. 


p 
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Bichards  V.  Porter,  which  was  (»ted  in  tli«  conne  of  Ae 
argument,  and  in  whidi  Lord  Tenterden  gave  a  Kuular  deo- 
aion  aa  to  a  document  of  a  similar  nature  which  ms  dm 
before  him.  There  is  a  disUnct  refusal  on  the  part  of  dw 
defendant  to  accept  the  flour  which  he  had  bought  of  At 
plaintiff.  It  is  clear  from  the  letters  that  he  had  boi^ 
the  flour  from  the  plaintiff  upon  some  contract  or  odw; 
but  whether  he  bought  it  on  a  contract  to  take  the  particdv 
barrcla  of  flour  which  he  had  seen  at  the  warehonae^  tr 
whether  he  had  bought  them  on  a  particular  sampte  lAaA 
bad  been  delivered  to  Mm,  on  the  condition  that  thej  sImbU 
agree  witli  Uiat  sauiple,  docs  not  !ip])ear;  and  thiit  whiftu 
in  truth  the  dispute  between  the  parties  is  not  settled  bjtbc 
contract  in  writing;  and  therefore  the  rule  must  be  i 
charged. 

Rule  diBchargeA 


Under  the 
S&  Ren.  S, 

lit,  ui  appeal 
U;  (tata  the 


In  the  Matter  of  Gorham  v.  The  Bishop  of  Exetei 

Sir  F.  KELL  I;  in  laat  Tenn,  (June  S,)  obtained  a  rait 
calling  on  Sir  Herbert  Jenner  Fust,  Knight,  Dean  of  tl» 
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or  of  his  episcopal  or  coiiBistorial  court,  or  from  proceeding  1850. 
to  enforce  or  give  effect  to  any  monition,  citation,  or  other 
process  requiring  the  said  bishop  or  officers  aforesaid  to 
transmit  or  cause  to  be  transmitted  to  the  registry  of  the 
said  Arches  Court  or  elsewhere^  the  letters  of  presentation 
of  her  Majesty,  under  the  Great  Seal,  bearing  date  the  2nd 
of  November,  1847,  addressed  to  the  said  Lord  Bishop  of 
Exeter,  and  presenting  the  Bev.  George  Cornelius  Gorham, 
dei^  for  admission,  institution,  and  induction,  by  or  under 
the  authority  of  the  said  bishop,  to  the  vicarage  of  Bramp- 
ford  Speke,  in  the  county  of  Devon  and  in  the  diocese  of 
Eieter;  and  also  to  prohibit  the  said  Sir  Herbert  Jenner 
Fust  and  the  said  Archbishop  of  Canterbury,  and  each  of 
them,  from  admitting,  instituting,  or  inducting,  or  author- 
iaing  the  admission,  institution,  or  induction  of  the  said 
Geoige  Cornelius  Gorham  to  the  said  vicarage,  or  other- 
wise observing,  complying  with,  or  in  any  way  proceeding 
to  give  effect  to  or  carrying  into  execution  a  certain  order 
of  her  said  Majesty  in  Council,  on  or  about  the  9th  of 
Maich,  1850,  upon  a  certain  report  or  recommendation  of 
the  Judicial  Committee  of  the  Privy  Council,  in  a  certain 
cause  or  alleged  cause  of  appeal  from  the  judgment  of  the 
Biid  Arches  Court  in  a  suit  of  duplex  querela  between  the 
>ud  George  Cornelius  Gorham,  clerk,  and  the  said  Lord 
Kflhc^  of  Exeter,  and  which  said  report  or  recommenda- 
tion was  made  to  her  said  Majesty  by  the  said  Judicial 
Committee  of  the  Privy  Council  on  or  about  the  8th  of 
Much,  1850. 

The  affidavits  in  support  of  the  application  stated  the 
blowing  fiusts :  —The  vicarage  of  Brampford  Speke,  in 
IWonshire,  is  a  benefice  with  cure  of  souls  in  the  diocese 
^'Exeter.  The  patronage  and  right  of  presentation  belong 
to  the  Queen,  who,  in  right  of  her  Crown,  is  seised  in  fee 
^  the  advowson  as  one  in  gross.  On  the  3rd  of  March, 
^M7,  the  vicarage  became  void  by  death;  and  on  the  2nd 
o^Kovember,  1847,  the  benefice  remaining  so  void,  the 
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1850.  ^  Queen,  as  patron,  in  right  of  the  Crown,  did,  by  letters 
patent  of  that  date,  present  to  the  Bishop  of  Exeter  the 
Reverend  George  Cornelius  Gorham  as  her  Majesty's  dxak 
appointed  to  the  said  vicarage,  commanding  the  bishcf  to 
admit  the  said  G.  C.  Gorham  thereto,  and  to  institute, 
induct,  and  invest  him,  and  do  all  other  mattery  concerning 
the  admission,  institution,  and  induction  which  to  the 
bishop's  pastoral  office  belonged. 

The  bishop,  by  his  affidavit,  stated,  that  he  as  soch 
bishop  as  aforesaid  is  the  ordinary,  and  hath  full  ecdeo- 
astical  and  spiritual  jurisdiction  in  and  over  the  said  vicarage 
and  the  vicar  thereof  for  the  time  being ;  &nd  that,  as  such 
bishop  and  ordinary,  he  has  full  and  sole  right  and  autho- 
rity by  law  to  admit,  institute,  and  induct,  or  to  authorise 
the  admission,  institution  and  induction  of,  each  and  CTcry 
person  from  time  to  time  presented  by  her  Majesty,  as  such 
patron  as  aforesaid,  for  admission  &c  into  the  said  vicarage 
as  the  vicar  thereof;  and  that,  before  such  admission  &&) 
he,  as  such  bishop  and  ordinary,  has  also  the  full  and  sole 
right  and  authority  by  law,  and  it  is  moreover  his  bounden 
duty  and  obligation,  to  examine  the  person  so  presented, 
and  to  ascertain  and  determine,  as  the  spiritual  judge,  the 
fitness  and  qualifications  of  such  person  for  such  admissioD 
&c.,  with  reference  as  well  to  his  faith  and  doctrine  as  to  his 
learning,  morals,  ability,  and  sufficiency,  according  ip  the 
laws  ecclesiastical  of  this  realm;  and  in  the  event  of  his 
finding  and  determining,  upon  such  examination,  that  the 
person  so  presented  is  imfit  or  disqualified,  by  reason  of  hii 
insufficiency  in  any  of  the  matters  aforesaid,  then  to  refuse 
to  admit,  institute,  or  induct  such  person.  That,  on  the 
presentation  by  her  Majesty  of  the  said  G.  C.  Gorham,  apd 
after  receipt  of  the  said  letters  patent,  the  bishop,  as  such 
bishop  and  ordinary,  according  to  his  said  right  and  dut^io 
that  behalf,  examined  the  said  G.  C.  Gorham,  in  order  to 
ascertain  and  determine  whether  he  was  fit  and  qualified,  ac- 
cording to  the  laws  ecclesiastical  of  this  realm,  to  be  adsut* 
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ted  &c  to  the  said  vicarage;  and  that  upon  such  examination 
dqKment  ascertmned  and  determined,  according  to  his  con- 
dentious  judgment  and  belief,  that  the  said  G.  C.  Gorham 
did  then  hold,  maintain,  and  affirm  certain  unsound  doctrines 
and  opinions,  contrary  to  the  true  christian  faith,  and  con- 
trary to  and  inconsistent  with  the  doctrines  of  the  Church  of 
England,  the  Thirty-nine  Articles  of  Religion,  and  the  Book 
of  Common  Prayer,  authorised  and  injoined  by  the  Act  of 
Uniformity  (13  &  14  Car.  2,  c.  4);  and  that,  by  reason  and 
inconsequence  of  the  said  G.  C.  Gorham  so  holding,  main- 
taining, and  affirming  such  doctrines  and  opinions,  the  de- 
ponent as  such  bishop  and  ordinary  did  then  adjudge  and 
letcraiine  that  the  said  G.  C.  Gorham  was,  as  the  depo- 
i^t  still  believes  liim  to  be,  a  person  unfit  and  unqualified 
to  be  admitted  &c.  to  the  said  vicarage;  and  that  such 
^(dding,  maintaining,  and  affirming  such  doctrines  and  opin- 
ons  as  aforesaid  was  a  lawful  and  sufficient  cause  for  the 
Iqxment's  refusing  to  admit  &c.  the  said  G.  C.  Gorham  to 
^said  vicarage;  and,  by  reason  thereof,  the  deponent,  as 
mdi  bishop,  &c.  thereupon  refused  to  admit  the  said  G.  C. 
3orham  to  the  said  \icarage,  or  to  institute,  induct,  or  in- 
vest him  &c. 
The  bishop  gave  notice  to  her  Majesty  of  his  refusal;  and 
B  Trinity  Term,  1848,  the  said  G.  C.  Gorham  commenced 
lemtof  duplex  querela  against  the  bishop  in  the  Arches 
3ourt  of  Canterbury  (a),  such  suit  being  in  the  nature  of 
n  i^peal  from  the  said  judgment  and  determination  of  the 
vhop  as  such  bishop  and  ordinary.     The  suit  was  heard 
7  the  Dean  of  the  Arches  and  Official  Principal,  Sir  Her- 
^Jenner  Fust;  and  on  the  2nd  of  August,  1849,  he  gave 
^idgment,  that  the  said  G.  C.  Gorham  did  hold  and  main- 
^  such  unsound  doctrines  and  opinions  as  aforesaid,  and 
''•t,  by  reason  thereof,  he  was  imfit  and  unqualified  to  be 
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admitted  &c.  to  the  said  vicarage;  and  that  the  bishop  bid 
shewn  Bufficient  reason  for  refusing  to  admit>  &c.:  wtd^ 
defendant  was  dismissed  with  costs. 

The  said  G.  C.  Gorham  appealed  from  that  joi^ment  to 
the  Queen  in  Council,  and  petitioned  her  Majesty,  "thattlie 
said  judgment  might  be  reversed  and  annulled;  andtbitttlK 
said  G.  C.  Gorham  might  be  declared  to  be  fit  and  qualiBei 
to  be,  and  might  be,  admitted,  &c.  to  the  said  vicwige.* 
Hor  Majesty  referred  the  petition  t"  the  JuLlJcial  Cian- 
mittee,  and  tlicy  heard  couiiael  on  both  sides  on  the  peti- 
tion, and  on  or  about  the  8th  of  March,  1850,  reported  to 
the  (Juccn  that  the  judgment  of  Sir  Herbert  JennerFiat 
ought  to  be  reversed;  and  that  it  ought  to  be  declared  tbt 
the  bishop  liad  not  shewn  sufficient  cause  why  the  eiud  G.C 
Gorham  should  not  be  admitted,  &c.;  and  that  the  piiocifal 
cause  onght  to  be  remitted  to  the  Court  of  Arches,  is  adff 
that  right  might  be  there  done. 

The  Queen,  by  onler  in  Council,  9th  of  ^larcb,  ISift 
i^iproYcd  of  the  rc)>ort,  and  directed  that  it  sbould  beco^ 
ried  into  execution.  In  pursuance  of  that  order,  the  c«* 
was  remitted  tot  he  Arches  Court;  and  the  066eial  Pri» 
pal,  in  order  to  cany  the  recommendation  of  the  Judio^ 
Committee  of  the  Privy  Council  into  effect,  cau^  fc 
registrar  of  tJie  Episcopal  Court  to  be  served  with  ai» 
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or  authority  by  law  to  refer  the  petition  to  the  Judicial        1850. 

Committee,  nor  had  the  Judicial  Committee  power  to  hear  or 

report  thereon;  and  that  her  Majesty  had  not  power,  &c, 

to  make  the  said  Order  in  Council  of  the  9th  March,  1850, 

nor  the  Official  Principal  to  give  it  effect,  nor  the  Archbishop 

of  Canterbury  to  admit,  &c.;  but  that  the  appeal  and  all 

the  proceedings  thereon  were  void,  and  the  judgment  of 

the  Arches  Court  still  in  force.    That  he  was  not,  before  or 

It  the  time  of  the  hearing  of  the  said  appeal  before  the 

Judicial  Committee  of  the  Privy  Council,  nor  for  some  time 

fftenraidflt,  informed  or  aware  that  the  said  G.  C.  Gorham 

was  not  entitied  or  allowed  by  law  to  appeal  to  her  Ma- 

JMfy  in  Council  against  tiie  said  judgment,  or  that  the  said 

Batters  axid  proceedings  had,  or  likely  to  be  had  thereon, 

were  or  would  be  null  and  void  in  law;  and  that  he  had  no 

opportunity,  and  was  not  able,  at  any  time  before  or  during 

the  hearing  of  the  said  appeal,  to  object  to  or  protest  against 

the  juria£ction  or  authority  of  her  Majesty,  or  of  the  said 

Judicial  Ccnumittee^  in  the  matters  aforesaid." 

In  last  Easter  Term  (April  25th),  the  Bidiop  of  Exeter 
made  a  similar  application  for  a  prohibition  to  the  Court  of 
Qoecn's  Bench  (a);  and  that  Court,  after  taking  time  for 
eoodderation,  refused  to  grant  a  rule.  Later  in  the  same 
Tenn  (May  2),  application  was  made  to  the  Court  of  Com- 
aKm  Pleas  (i);  and  that  Court  also,  after  consideration,  re- 
fiaed  to  grant  a  rule. 

The  Attomey^Cfeneral^  Greenwoody  and  Cowling^  shewed 
caiiie(c)« — The  case  involyes  two  questions:  First,  whether 
Ae  9th  section  of  the  24th  Hen.  8,  c  12,  is  incorporated 
with  the  25th  Hen.  8,  c.  19:  Secondly,  if  it  be,  whether  this 
ii  a  cause,  matter,  or  contention  touching  the  Queen.    Tlie 

^)  U  Q.  B.  52.  29th,  and  July  Ist  and  2n(l,  l>e- 

(i)  9  a  B.  fore  Pollock,  C.  B.,  Alderson,  B., 

(e)  The  mk  was  argued  June     Rolfe,  B.,  and  Platte  B. 

T  T  2 
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Court  cannot  fail  to  see  that  the  object  of  this  appi 
is  to  revive  the  authority  of  the  Convocation,  a  proc 
which  is  thus  denounced  as  a  dangerous  expcrim' 
Burke,  in  his  Letter  to  the  SheriffB  of  Bristol:  "W< 
that  the  Convocation  of  the  clergy  had  formerly  been 
and  sat  with  nearly  as  much  regularity  to  business  s 
liament  itself.  It  is  now  called  for  form  only.  It 
the  purpose  of  making  some  polite  ecclesiastical  < 
ments  to  the  king;  and  when  that  grace  is  8aid,reti] 
is  heard  of  no  more.  It  is,  however,  a  part  of  the 
tution,  and  may  be  called  out  into  act  and  energy  wl 
there  is  occasion,  and  whenever  those  who  conjure  i 
spirit,  will  choose  to  abide  the  consequences.  It  b 
permit  its  legal  existence;  it  is  much  wiser  to  contii 
legal  existence  only."  In  considering  these  questio 
important  to  observe  the  discrepancy  between  the  a 
ment  of  the  sections  of  the  24  Hen.  8,  c.  12^  on  tht 
nal  record,  and  as  usually  printed.  That  statute^ 
grossed  on  the  original  record,  consists  of  four  6 
only(a):  the  first  comprises  the  Ist,  2nd,  and  3rd  e 


(a)  In  the  edition  of  the  Sta- 
tutes printed  by  command  of  his 
Majesty  King  George  the  Third, 
in  pursuance  of  an  address  of  the 
House  of  Commons,  the  24  Hen. 
8,  c.  12,  stands  thus  : — "  An  Act 
that  the  appeals  in  such  cases  as 
have  been  used  to  be  pursued  to 
the  See  of  Rome  shall  not  be  from 
henceforth  had  ne  used  but 
within  thb  realm." — *  Where,  by 
divers  sundry  old  authentic  his- 
tories and  chronicles,  it  is  mani- 
festly declared  and  expressed, 
that  this  realm  of  England  is  an 
empire,  and  so  hath  been  accept- 
ed in  the  world,  governed  by  one 
supreme  head  and  king,  having 
the  dignity  and  royal  estate  of 


the  imperial  crown  of  tl 
unto  whom  a  body  polit 
pact  of  all  sorts  and  de 
people,  divided  in  terms 
names  of  spirituality  and 
ralty,  been  boundcn  and 
bear,  next  to  God,  a  nat 
humble  obedience ;  he  be 
institute  and  furnished, 
goodness  and  sufferance 
mighty  (rod,  with  plenari 
and  entire  power,  pre-ei 
authority,  prerogative,  ai 
diction,  to  render  and  p 
tice  and  final  determinati 
manner  of  folk,  rcsiantt 
jects  within  this  his  reah 
causes,  matters,  debates,  i 
tentions  happening  to  o( 
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tute  as  printed  in  the  ordinary  editions;  the  second 
me  as  the  4th;   the  third  comprises  the  5th;  Gth^ 


legin  within  the  limits 
thout  restraint  or  pro- 

0  anj  foreign  princes 
tee  of  the  world  :  The 
ioal  whereof  having 
len  anj  cause  of  the 

happened  to  come  in 
*r  of  spiritual  learning, 
a  declared,  interprete, 
d  bj  that  part  of  the 
M>litic  called  the  spiri- 
w  being  usually  called 

1  church,  which  always 
reputed  and  also  found 
U  that  both  for  know- 
igrity,  and  sufficiency 
,  it  hath  been  always 
ad  is  also  at  this  hour, 
nd  meet  of  itself,  with- 
ermeddling  of  any  ex- 
on  or  persons,  to  de- 
determine    all    such 

1  to  administer  all  such 
I  duties,  as  to  their 
*itaal  doth  appertain  ; 
*  administration  where- 
keep  them  from  cor- 
i  sinister  affection,  the 
it  noble  progenitors, 
tecessors  of  the  nobles 
m,  have  sufficiently  en- 
said  church  both  with 
1  possessions  :  And  the 
oral,  for  trial  of  pro- 
ods  and  goods,  and  for 
ration  of  the  people  of 
in  unity  and  peace 
iTjn  or  spoil,  was  and 
listered,  adjudged,  and 
ysnndry  judges  and  ad- 
f  the  other  part  of  the 
politic,  called  the  tem- 


poralty ;  and  both  their  authori- 
ties and  jurisdictions  do  conjoin 
together  in  the  due  administra- 
tion of  justice,  the  one  to  help 
the  other :  And  whereas  the  king, 
his  most  noble  progenitors,  and 
the  nobility  and  commons  of  this 
said  realm,  at  divers  and  sundry 
Parliaments,  as  well  in  the  time 
of  King  Edward  the  First,  Ed- 
ward the  Third,  Richard  the  Se- 
cond, Henry  the  Fourth,  and 
other  noble  kings  of  this  realm, 
made  sundry  ordinances,  laws, 
statutes,  and  provisions  for  the 
entire  and  sure  conservation  of 
the  prerogatives,  liberties,  and 
pre-eminences  of  the  said  imperi- 
al crown  of  this  realm,  and  of  the 
jurisdictions  spiritual  and  tem- 
poral of  the  same,  to  keep  it  from 
the  annoyance  as  well  of  the  see 
of  Rome,  as  from  the  authority 
of  other  foreign  potentates,  at- 
tempting the  diminution  or  viola- 
tion thereof,  as  often,  and  from 
time  to  time,  as  any  such  annoy- 
ance or  attempt  might  be  known 
or  espied :  And  notwithstanding 
the  said  good  statutes  and  ordi- 
nances made  in  the  time  of  the 
king*s  most  noble  progenitors,  in 
preservation  of  the  authority  and 
prerogative  of  the  said  imperial 
crown,  as  is  aforesaid;  yet,  ne- 
vertheless, sithen  the  making  of 
the  said  good  statutes  and  ordi- 
nances divers  and  sundry  incon- 
veniences and  dangers,  not  pro- 
vided for  plainly  by  the  said  for- 
mer acts,  statutes,  and  ordinan- 
ces, have  arisen  and  sprung  by 
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and  7th;   and  the  fourth  includes  the  8th,  Oth,  an 
The  l8t  section  prohibits  appeals  to  the  see  of  B 


reason  of  appeals  sued  out  of  this 
realm  to   the  see  of  Rome  in 
causes   testamentary,    causes  of 
matrimon J  and  diyorces,  right  of 
tithes,  oblations  and  obventions, 
not  onlj  to  the  great  inquieta- 
tion,  vexation,  trouble,  costs,  and 
charges  of  the  king*s  highness, 
and  many  of  his  subjects  and  re- 
siants  in  this  his  realm,  but  also 
to  the  great  delay  and  let  to  the 
true  and  speedy  determination  of 
the  said  causes,  for  so  much  as 
the  parties  appealing  to  the  said 
court  of  Rome  most  conmionly  do 
the  same  for  the  delay  of  justice: 
And  forasmuch  as  the  great  dis- 
tance of  way  is  so  far  out  of  this 
realm,     so    that    the    necessary 
proofs,  nor  the  true  knowledge  of 
the  cause,  can  neither  there  be  so 
well  known,    nc    the   witnesses 
there  so  well  examined,  as  within 
this  realm,  so  that   the  parties 
grieved  by  means  of  the  said  ap- 
peals be  most  times  without  re- 
medy :'  "In  consideration  where- 
of, the  king*s  highness,  his  nobles 
and    conmions,    considering  the 
great  enormities,  dangers,  long 
delays  and  hurts,  that  as  well  to 
his  highness  as  to  his  said  nobles, 
subjects,  commons,  and  resiants 
of  this  his  realm,  in  the  said  causes 
testamentary,  causes  of  matrimo- 
ny and  divorces,  tithes,  oblations 
and  obventions,  do  daily  ensue, 
doth  therefore  by  his  royal  as- 
sent, and  by  the  assent  of  the 
lords  spiritual  and  temporal,  and 
the  commons,  in  this  present  Par- 
liament assembled,  and  by  autho- 


rity of  the  same,  enact, 

and  ordain,  that  all  en 

mentary,   causes    of  ai 

and  divorces,  rights  oft 

lations  and  obventiooB,  t 

ledge  whereof,  by  the  gt 

princes  of  this  realm,  ai 

laws  and  customs  of  1 

appertaineth  to  the  sfm 

risdiction  of  this  realm 

commenced,  moved,  d 

being,  happening,    or 

coming  in  contention,  c 

question   within  this  i 

within  any  the  king's  i 

or  marches  of  the  sanu 

where,  whether  they  oc 

king  our  sovereign  lord 

or  successors,  or  any  o 

jects  or  resiants  within 

of  what  d^ree  soevei 

shall  be  from  hencefoi 

examined,  discussed,  < 

nally,  and  definitively 

and  determined  within 

jurisdiction   and  aath( 

not  elsewhere,    in   so 

spiritual    and    tempw 

same  as  the  natures,  i 

and  qualities  of  the  -c 

matters  aforesaid  in  € 

or  hereafter  happenin 

tention,    shall   require 

having  any  respect  to  ai 

use,  or  sufferance,  in 

let,  or  prejudice  of  tb 

to  any  other  thing  vm 

fered  to  the  contrary  1 

any  other  manner  of 

persons  in  any  manne 

any  foreign  inhibitiooi 

sentences,     summoni, 
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cases:  viz.  '^in  causes  testamentary,  causes  of  matri- 
and  divorces,  rights  of  tithes  and  oblations."    The 


BKHiB,  interdictions,  ezcom- 
itioQs,  restraints,  judg- 
or  anj  other  process  or 
ments,  of  what  natures, 
qualities,  or  conditions 
they  be,  from  the  see  of 
or  any  other  foreign  courts 
entates  of  the  world,  or 
ind  out  of  this  realm,  or 
her  the  king*8  dominions 
rches  of  the  same,  to  the 
Rome,  or  to  any  other  fo- 
xmrta  or  potentates,  to  the 
mpediment  thereof  in  any- 
>t«rithstanding.  And  that 
be  lawful  to  the  king  our 
gn  lord,  and  to  his  heirs 
coessors,  and  to  all  other 
s  or  resiants  within  this 
or  within  any  of  the  king*s 
ons  or  marches  of  'the 
lotwitbstanding  that  here- 
t  should  hi^pen  any  ex- 
ngemcnts,  excommunica- 
btterdictions,  citations,  or 
her  censures  or  foreign 
I  out  of  any  outward  parts, 
fulminate,  promulged,  de- 
er put  in  execution  with- 
said  realm,  or  in  any  other 
NT  ph^es,  for  any  of  the 
before  rehearsed,  in  preju- 
erogation,  or  contempt  of 
id  Act,  and  the  very  true 
g  and  execution  thereof, 
nd  shall  nevertheless  as 
BTBue,  execute,  have,  and 
he  efiects,  profits,  benefits, 
Dunoditiea^of  all  such  pro- 
sentences,  judgments,  and 
linatioDS  done,  or  hereafter 
done,  in  any  of  the  said 


courts  spiritual  or  temporal,  as 
the  cases  shall  require,  within 
the  limits,  power,  and  authority 
of  this  the  king*8  said  realm  and 
dominions  and  marches  of  the 
same,  and  those  only  and  none 
other  to  take  place,  and  to  be 
firmly  observed  and  obeyed  with- 
in the  same:  As  also,  that  all 
the  spiritual  prelates,  pastors, 
ministers,  and  curates  within  this 
realm  and  the  dominions  of  the 
same,  shall  and  may  use,  minis- 
ter, execute,  and  do,  or  cause  to 
be  used,  executed,  ministered, 
and  done,  all  sacraments,  sacra- 
mentals,  divine  services,  and  all 
other  things  within  the  said  realm 
and  doniinions,  unto  all  the  sub- 
jects of  the  same,  as  Catholic  and 
Christian  men  owen  to  do;  any 
former  citations,  processes,  inhi- 
bitions, suspensions,  interdictions, 
excommunications,  or  appeals, 
for  or  touching  the  causes  afore- 
said, from  or  to  the  see  of  Rome, 
or  any  other  foreign  prince  or 
foreign  courts,  to  the  let  or  con- 
trary thereof  in  any  wise  not- 
withstanding. And  if  any  of  the 
said  spiritual  persons,  by  the  oc- 
casion of  the  said  fulminations  of 
anj  of  the  same  interdictions, 
censures,  inhibitions,  excommu- 
nications, appeals,  suspensions, 
summons,  or  other  foreign  cita- 
tions for  the  causes  beforesaid,  or 
for  any  of  them,  do  at  any  time 
hereafter  refuse  to  minister  or 
cause  to  be  ministered  the  said 
sacraments  and  sacramentals  and 
other  divine  services  in  form  as 


1S50. 
In  rs 

GOBHAM 
V. 

Bishop  op 
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2Dd  eectioD  enforces  that   enactment  by  the  impositioa 
of  penalties.    The  3rd  section  provider  for  the  mode  of  ip* 


P 


19  ikl'oresajil,  shuil  for  ev^ry  sncli 
time  or  timi»  that  thej  or  any  of 
them  do  reAiae  so  to  do  or  cause 
to  he  done,  have  oni;  gear's  im- 
prisonment, Bud  to  make  tine 
and  ransom  at  the  king's   plea' 

3.  "  And  it  h  further  enacted 
by  the  authority  afrireauil,  thai  if 
any  person  or  persona  inhabiting 
or  resiant  vitJiin  this  reulm,  or 
within  any  of  the  king's  BBid  do- 
minions, or  marchua  of  the  same, 
or  any  other  person  or  i>ersoii3, 
of  what  estati;,  eoiidition,  or  de- 
gree  soever  he  or  they  Iw,  at  any 
lime  hereafter,  for  or  in  any  of 
the  causes  aforesaid,  do  attempt, 
move,  purchase,  or  procure,  from 
or  to  tlie  sec  of  Rome,  or  from  or 
to  any  other  foreign  court  or 
eouris  out  of  this  realm,  any  man- 
ner of  foreign  process,  inhibitions. 
appeals,  sentences,  Bmnnions,  ci- 
tations, suspensions,  iultsrdictions, 


forler^,  abettors,  proeiiiviii  »• 
eeulors,  and  enuaaeUon,  ad 
every  of  them,  bemg  cunirld  of 
the  some,  for  every  suuh  ikAdl 


a  Ihea 


pains,  penalties,  and  fori«it«m 
ordaiued  nod  provided  hj 
Statute  of  Ftvviuon  andPnai!' 
nire,  niade  in  the  sixteentJi  y« 
of  the  reign  of  the  rl^t  m/k 
prince  King  Richard  U^  igd* 
such  as  attempt,  procure, orolb 
provision  to  the  see  of  Romn  * 
elsewhere,  for  any  thing  or  t^ 
to  the  derogation  or  contnij  K  ' 
the  prerogative  or  joriidicte  < 
of  thu  crown  and  djgoltygfdk 

3.  "  And  furthurnon:,  ia  IT' 
chewing  the  sold  great  con^ 
ties,  inquietationa,  delay*,  cb>8l(> 
and  expenses  hereafler  la  btiM 
laiued  in  pursuing  of  tBci  11^ 
peals  and  Ibreign  proea^  ifj 
luid  concerning  the  cautM 
tuiid  or  any  of  iLem,   du  ' 
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ithin  this  realm,  viz.  iroin  the  archdeacon,  if  the  cause 
there,  to  the  bishop  diocesan;  from  the  bishop  dio- 


fficial,  if  the  matter  or 
e  there  begun,  to  the 
Uocesan  of  the  said  Bee, 
le  anj  of  the  parties  be 
And  like  wise  if  it  be 
3ed  before  the  bishop 
or  his  commissary,  from 
)p  diocesan  or  his  com- 
within  fifteen  days  next 
the  judgment  or  sentence 
here  given,  to  the  Arch- 
r  the  province  of  Canter- 
it  be  within  his  province, 
t  be  within  the  province 
,  then  to  the  Archbishop 
,  and  so  likewise  to  all 
chbishops  in  other  the 
(minions,  as  the  case  by 
*  of  justice  shall  require; 
e  to  be  definitively  and 
rdered,  decreed,  and  ad- 
according  to  justice, 
any  other  appellation  or 
bn  to  any  other  person 
18,  court  or  courts:  And 
atter  or  contention  for 
le  causes  aforesaid  be  or 
commenced,  by  any  of 
I's  subjects  or  resiants, 
be  archdeacon  of  any 
)p,  or  his  commissary, 
party  grieved  shall  or 
s  his  appeal,  within  fif- 
)  next  after  judgment  or 
there  given,  to  the  Court 
"ches  or  audience  of  the 
hbishop  or  archbishops; 
1  the  Siiid  Court  of  the 
r audience,  withiu  fifteen 
in  next  ensuing  uAer 
t  or  seuteuce  there  given, 
irchbishop   of  the  Kamo 


province,  there  to  be  definitely 
and  finally  determined,  without 
any  other  or  further  process  or 
appeal  thereupon  to  be  had  or 
sued. 

4.  ^^  And  it  is  further  enacted 
by  the  authority  aforesaid,  that  all 
and  every  matter,  cause,  and 
contention  now  depending,  or  that 
hereafter  shall  be  commenced  by 
any  of  the  king*s  subjects  or  re- 
siants for  any  of  the  causes  afore- 
said, before  any  of  the  said  arch- 
bishops, that  then  the  same  mat- 
ter or  matters,  contention  or  con- 
tentions, shall  be  before  the  same 
archbishop  where  the  said  matter, 
cause,  or  process  shall  be  so  com- 
menced, definitively  determine  ^ 
decreed,  or  adjudged,  without 
any  other  appeal,  provocation,  or 
any  other  foreign  process  out  of 
this  realm,  to  be  sued  to  the  let 
or  derogation  of  the  said  judg- 
ment, sentence,  or  decree,  other- 
wise than  is  by  this  Act  limited 
and  appointed.  Saving  always  the 
prerogative  of  the  Archbishop  and 
church  of  Canterbury,  in  all  the 
foresaid  causes  of  appeals  tu  him 
and  to  his  successors,  to  be  sued 
within  this  realm,  in  such  and 
like  wise  as  they  have  been  ac- 
customed and  used  to  have  here- 
tofore: And  in  case  any  cause, 
matter,  or  contention  now  de- 
pending for  the  causes  before  re- 
hearsed, or  any  of  them,  or  that 
hereafter  shall  come  in  contention 
for  any  of  the  same  causes,  in  any 
of  the  foresaid  courts,  which  hath, 
doth,  shall,   or  may   touch   the 
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cesan,  if  commenced  before  him,  then  within  fifteen  d^i 
to  the  archbiahop,  and  there  to  be  definitely  adjudged;  or  if 
commenced  before  the  archdeacon  of  any  archbiBbop,  to  Qw 
Court  of  Arches,  and  fit>m  that  Court  to  the  archl^bop  d 
the  pro\TDce,  there  to  be  definitively  adjudged.  The  4tli  Mo- 
tion, in  that  part  which  corresponds  with  the  8th  of  the  «d- 
nary  editions,  enacts,  that  causes  commenced  before  ssf 
archbishop  shall  be  by  bim  "  definitely  determined."   K* 


c 


king,  Lis  heirs  or  succesaora, 
kings  of  this  realm,  tliat  m  all 
and  cicry  euch  coae  or  cases  the 
I>arty  liiieveil,  us  before  is  auid, 
ahall  or  ma;  appeal  froui  ui\}- 
of  the  eai'l  Courts  of  lliis  realm, 
where  the  Baitl  matter  now 
being  in  contention,  or  lii're- 
BfttT  shall  eome  in  eontcnlioii, 
touching  the  king,  his  heirs  or 
successors,  as  i»  aforesnid,  shall 
happen  to  be  ventilate,  cou- 
mcnced,  or  begun,  tn  the  spiritual 
prelates  and  other  abbots  and 
priors  of  the  Upper  House,  as- 
sembled and  coDvocate  by  the 
king's  irrit  in  tbe  Convocation 
being  or  next  ensuing  within  the 
province  or  prorineea  where  the 


said  causes  of  appeals,  skill  i 
and  be  taken  for  a  final  dcon 
sentence,  judgment,  dcfiniliil 
and  determination,  and  tbt  ^* 
multer,  so  delcnniiKd,  hV 
after  tu  oomc  in  qui'slion  mdir 
bate,  to  be  exnmin<>d  in  aqrotiv 
court  or  courts  i  And  if  it  *! 
happen  any  penon  or  poi* 
hereafter  to  punue  or  pwb 
anj  appeal  contrar;  to  tkc  AM 
of  this  Act,  or  r^'fuse  to  olc^O^ 
cute,  and  observe  all  iKii^^ 
prised  within  the  some,  Mttt^ 
ing  the  said  appeals,  proTuntiwk 
and  other  foreign  prooMMtftk 
sued  out  of  this  rcalln,  li«Bf ' 
the  caused  aforesaid,  iktl  A* 
everj  such  person  or  ptnM* 
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fcioii  corresponding  with  the  9th  section  says,  that 
cause  depending  **in  any  of  the  aforesaid  Courts/' 
those  Courts  mentioned  in  the  3rd  section,  if  the 
touches  the  king,  the  appeal  shall  be  to  the  Upper 
^Convocation.  The  argument  on  the  other  side  in 
ce  is,  that  the  24  Hen.  8,  c.  12,  having  taken  away 
bt  of  appeal  in  three  sorts  of  spiritual  cases,  and 
red  it  to  certain  tribunals  within  the  realm,  when 
Hen.  8,  c  19,  extended  that  enactment  to  all  spiri- 
ses,  it  necessarily  extended  the  provisions  of  the 
tion,  by  which,  in  the  case  of  matters  touching 
g,  the  appeal  is  to  go  to  the  Upper  House  of  Con- 
D.  But  the  foundation  of  that  argument  fails,  be- 
bere  is  no  appeal  where  the  suit  is  originally  com- 
[  in  the  Archbishop's  Court.  And  it  may  be  here 
d,  that  the  sentence  of  divorce  of  the  king  from 
Elatherine  of  Arragon,  pronounced  by  Archbishop 
er,  and  which  is  found  in  the  life  of  Henry  VIH.  by 
[erbert  of  Cherbury,  p.  347  (a),  follows  the  language 
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he  part  of  the  sentence 
to  is  as  follows : — "  Id- 
I  Thomas  Archiepiscopus 
et  Legatus  antedictus, 
leinine  primitus  inyocato, 
I  Deum  pro  oculis  nos- 
»entes,  pro  nullitate  et 
ate  ^cti  matrimonii  pro- 
las,  decemimus,  et  decla- 
pfiumque  praetensum  ma- 
im fuisse  et  esse  nullum 
Idum,  ac  divino  jure  pro- 
contractum  et  consum- 
nulliusque  valoris  aut  mo- 
sse.  Bed  yiribus  et  firmi- 
ii  caniisse  et  carere ;  pne- 
!  illastrissimo  et  potentis- 
incipi  Henrico  Octavo  ac 
aimse  Dominse  Catharinae 
sre  in  eodem  prsetcnso  ma- 
0  remanere  ctiam  pronun* 


ciamus,  decemimus  et  declara- 
mus,  ipsosque,  illustrissimuiu  et 
potentissimum  principeni  Henri- 
cum  Octavum  ct  serenissimnm 
dominam  Catherinam,  quatenus 
de  facto  et  non  de  jure  dictum 
prstensum  matrimonium  ad  in- 
vicem  contraxcrunt  et  consum- 
marunt,  ab  invicem  separamus  ct 
divortiamus,  atque  sic  separates 
et  divortiatos,  necnon  ab  omui 
vinculo  matrimoniali  respectu 
dicti  praetensi  matrimonii,  liberos 
et  immunes  fuisse  et  esse  pronun- 
ciamus,  decemimus,  et  dcclara- 
mus  per  banc  nostram  serUerUiam 
diffinitivant,  sive  hoc  nostrum 
Jinale  decrelum,  quam  sive  quod 
ferimus  et  promulgamus  in  his 
scriptis." 
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of  the  first  part  of  the  4th  section  of  the  24  Hen.  8,  c  12. 
[^AldersoTiy  B. — Might  there  not  be  an  appeal  from  the  Dde- 
gates  to  the  Convocation?     In  Havor  v.  Tharol(a)j  Ridh 
ardsoTiy  C.  J.,  draws  a  distinction  between  the  words  "de- 
finitive" and  "  final."     He  observes,  that,  notwithstanding 
the  25  Hen.  8,  c.  1 9,  renders  the  sentence  of  the  Delegates 
^'  definitive,"  the  king  may  grant  a  commission  of  review; 
but  that  it  would  have  been  otherwise  if  the  statute  had 
said  that  the  sentence  of  the  Delegates  should  be  "  final" 
Also  in  Gibson's  Codex,  tit.  xlv.  c  vL  p.  1038,  it  is  said, 
*'  \Vlien  the  case  of  the  royal  power  to  grant  a  review  came 
under  consideration,  4  Car.  1,  two  tilings  were  observed  by 
Richardson  in  favour  of  the  j-rcrogative:  first,  that  the  wonb 
of  this  statute  arc  nofurtlier  appeals  to  be  hadj  and  that  the 
commission  of  review  seems  not  to  be  an  appeal,  but  only  a 
suspension  of  the  former  sentence;  secondly,  that  whereM 
the  words  of  the  24  Hen.  8,  in  case  of  the  archbishopsi 
are,  that  the  cause  shall  he  finally  adjudged  and  finaUy  de- 
termined; and  in  case  of  the  Upper  House  of  ConvocatioD, 
that  their  decree  shall  befinaly  and  never  after  come  in  ques- 
tion  and  debate;  here,  in  the  case  of  the  king,  the  expression 
is  only  definitive^  (which,  in  the  language  of  the  common 
and  canon  law,  doth  not  cuchxAa  furtfier  consideration);  and 
that  no  further  appeals  shall  be  had,  which  exclude  not  are- 
view  in  virtue  of  a  new  commission."     Pollock,  C.  B. — ^The 
passage  in  4  Institute,  341,  is  to  the  same  effect] 

But  assuming  that  under  the  9th  section  of  the  24 
Hen.  8,  c.  12,  an  appeal  lay  from  the  Archbishop's  Court 
to  the  Upper  House  of  Convocation  in  matters  touching  the 
Crown,  that  enactment  is  not  incorporated  with  the  25 
Hen.  8,  c.  19  (^),  but  is  virtually  repealed  by  it.     Thepre- 


(«)  Litt.  Rep.  228. 

{b)  In  the  edition  of  the  Sta- 
tutes printed  by  eommand  of  his 
Miijesty  King  George  the  Third, 
in   pursuanco   of  an   addres^t  of 


the  House  of  Commons,  the  8J 
Hen.  8,  c.  19,  stands  thus :— "  An 
Act  for  the  Submission  of  iht 
Clergy  to  the  King*8  MijcBty." 
— '  Where  the  king's  humble  aiwl 
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f  the  latter  statute  shews  that  the  Convocations  of 
57  were  usurping  the  prerogative  of  the  Crown.    Up 


subjects,  the  clergy  of 
1  of  England,  have  not 
fledged  according  to  the 
tthe  Convocations  of  the 
"gj  is,  always  hath  been, 
it  to  be  assembled  only 
ing^s  writ,  but  also  sub- 
hemselyes  to  the  king's 
have  promised  in  verba 
',  that  they  will  never 
tceforth  presume  to  at- 
llege,  claim,  or  put  in 
nact,  promulge,  or  exe- 
'  new  canons,  constitu- 
tlinance  provincial,  or 
r  by  whatsoever  other 
y  shall  be  called,  in  the 
ion,  unless  the  king's 
il  assent  and  licence  may 
be  had,  to  make,  pro- 
ind  execute  the  same, 
his  majesty  do  give  his 
tl  assent  and  authority 
ehalf :  And  where  divers 
ions,  ordinances,  and  ca- 
tvindal  or  synodal,  which 
e  have  been  enacted,  and 
Jit  not  only  to  be  much 
il  to  the  king's  prcroga- 
1,  and  repugnant  to  the 
.  statutes  of  this  realm, 
over  much  onerous  to 
less  and  his  subjects,  the 
Ij  hath  most  humbly  be- 
lie king's  highness,  that 
constitutions  and  canons 
committed  to  the  exami- 
id  judgment  of  his  high- 
1  of  thirty-two  persons 
king's  subjects,  whereof 
o  be  of  the  Upper  and 
louse  of  the  Parliament 


of  the  temporally,  and  the  other 
sixteen  to  be  of  the  clergy  of  this 
realm,  and  all  the  said  thirty- 
two  persons  to  be  chosen  and 
appointed  by  the  king^s  majesty; 
and  that  such  of  the  said  consti-* 
tutions  and  canons  as  shall  be 
thought  and  determined  by  the 
said  thirty-two  persons,  or  the 
more  part  of  them,  worthy  to  be 
abrogated  and  annulled,  shall 
be  abolite  and  made  of  no  va- 
lue accordingly;  and  such  other 
of  the  same  constitutions  and  ca- 
nons as  by  the  said  thirty-two, 
or  the  more  part  of  them,  shall  be 
approved  to  stand  with  the  laws 
of  God,  and  consonant  to  the 
laws  of  this  realm,  shall  stand  in 
their  full  strength  and  power,  the 
king's  most  royal  assent  first  had 
and  obtained  to  the  same : '  *'Be  it 
therefore  now  enacted  bv  autho- 
rity  of  this  present  Parliament, 
according  to  the  said  submission 
and  petition  of  the  said  clergy, 
that  they  ne  any  of  them  firom 
henceforth  shall  presume  to  at- 
tempt, allege,  claim,  or  put  in  ure 
any  constitutions  or  ordinances, 
provincial  or  synodal,  or  any 
other  canons;  nor  shall  enact, 
promulge,  or  execute  any  such 
canons,  constitutions,  or  ordinan- 
ces provincial,  by  whatsoever 
name  or  names  they  may  be  call- 
ed, in  their  Convocations  in  time 
coming,  which  alway  shall  be  as- 
sembled by  authority  of  the  king's 
writ,  unless  the  same  clergy  may 
have  the  king's  most  royal  assent 
and  licence  to  make,   promulge, 
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tXCHBQUES  SEPOBTS. 


to  the  time  of  its  passiiiig,  they  had  been  in  the 
oGcaaionaUy  assembling  without  the  King's  wzi^  « 


Hud  execute  such  canons,  coDtti- 
tutioQs,  and  ordinancea,  provin- 
cualorgj-nodol;  upon  paio  of  every 
one  of  the  said  dcrgy  doing  con- 
tnry  to  tUa  act,  and  being  there- 
of convict,  to  sufibr  imprisonment, 
and  make  fine  at  the  king's  vrill. 
2.  '"Andforasmuchai  suchca- 
nons,  constitutions,  and  ordinance 
aa  heretofore  bath  been  made  by 
the  clergj'  of  this  reahn,  can- 
not now  at  the  session  of  this  pre- 
sent Parliament,  by  reason  of 
shortness  of  time,  be  viewed,  exa- 
mined, and  detunnined  by  the 
king's  highness,  and  thirty-two 
persons  to  be  chosen  and  apptunt- 
ed  aeconling  to  the  petition  of 
the  said  elei^  in  form  above  re- 
hearsed:' Be  it  therefore  enacted 
by  authority  aforesaid,  that  the 
king's  highness  ^hall  have  power 
and  authority  to  nominate  and  aa- 
Kga,  at  his  pleasure,  tbe  said 
thirty-two  persons  of  his  subjects, 
whereof  sixteen  to  be  of  the 
derpy,   iini]   A>.U:n  t,>  W  of  (iit- 


provincial  and  ■ynodi 
fore  made,  and  mck 
the  king's  hiriuMs  n 
thirty-two,  or  tke  HO 
them,  shall  deen  aa 
worthy  to  be  oootin' 
and  obeyed,  ihaD  he  fr 
forth  kept,  obeyed,  M 
within  this  i«alm,  m 
king's  most  royal  imm 
Great  Seal  be  fint  I 
same ;  and  the  icnddB 
canons,  conslitnliaMi 
nance  provincial,  1 
king's  hi^mew,  and  di 
ty-two  penona,  or 
part  of  tiiem,  riiaS  ao 
or  deem  and  jUidgB  IR 
abolite,  abrogate,  and 
trato,  shall  from  Aca 
T<ud  and  of  ncoie  eftnti 

3.  "  Provided  ahng^ 


shall  be  made  or  pal  ii 
»^{|)ih   il,;.  r..-a1iubri 
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whatever  matters  the  archbishops  thought  fit  to  pro- 
lake's  «  State  of  the  Church,''  pp.  11,  14,  17,  485, 
Hubert's  Ezch.  52,  55.     They  sat  for  long  periods. 


1850. 


he  see  of  Rome,  in  any 

matters  hi^^ning  to  be 
ition,  and  having  their 
«ment  and  beginning  in 
tlie  Courts  within  this 
r  within  any  of  the  king^s 
IS,  of  what  nature,  con- 
r  quality  soever  they  be 
i  that  all  manner  of  ap- 
if  what  nature  or  oon- 
loever  they  be  o^  or 
inse  or  matter  soever 
teem,  shall  be  made  and 
the  parties  grieved,  or 
mnse  of  appeal,  after  such 

form,  and  condition  as  is 
lor  appeals  to  be  had  and 
;ed  within  this  realm  in 
f  matrimony,  tithes,  obla- 
d  obventions,  by  a  statute 

made  and  established 
le  beginning  of  this  present 
ent,  and  according  to  the 
1  eflfect  of  the  said  estatute, 
\gtj  custom,  prescription, 

thing  or  things  to  the 
f  hereof  notwithstanding, 
r  huck.  of  justice  at  or  in 

Courts  of  the  archbishops 
realm,  or  in  any  the  king's 
JDS,  it  shall  be  lawful  to 
rties  grieved  to  appeal  to 
tg's  majesty  in  the  king's 
]f  Chancery;  and  that  upon 
ndi  appeal,  a  commission 
e  Erected  under  the  Great 
}  ndk  persons  as  shall  be 
.  by  the    king's  highness, 
in  or  successors,  like  as  in 
repeal  firom  the  Admiral^s 
,  to  hear  and  definitively 


determine  such  appeals,  and  the 
causes  concerning  the  same; 
which  commissioners,  so  by  the 
king's  highness,  his  heirs  or  suc- 
cessors, to  be  named  or  appointed, 
shall  have  full  power  and  au- 
thority to  hear  and  definitely  de- 
termine every  such  appeal,  with 
the  causes  and  all  circumstances 
concerning  the  same;  and  that 
such  judgment  and  sentence  as 
the  said  commissioners  shall  make 
and  decree,  in  and  upon  any  such 
appeal,  shall  be  good  and  effectual, 
and  also  definitive,  and  no  further 
appeals  to  be  had  or  made  fi*om  the 
said  commissioners  for  the  same. 

5.  "  And  if  any  person  or  per- 
sons, at  any  time  ailer  the  said 
feast  of  Easter,  provoke  or  sue 
any  manner  of  appeals,  of  what 
nature  or  condition  soever  they 
be  of,  to  the  said  Bishop  of  Rome, 
or  to  the  see  of  Rome,  or  do  pro- 
cure or  execute  any  manner  of 
process  firom  the  see  of  Rome,  or 
by  authority  thereof,  to  the  dero- 
gation or  let  of  the  due  execution 
of  this  Act,  or  contrary  to  the 
same,  that  then  every  such  per- 
son  or  persons  so  doing,  their 
aiders,  counsellors,  and  abettors, 
shall  incur  and  run  into  the  dan- 
gers, pains,  and  penalties  contained 
and  limited  in  the  Act  of  Provision 
and  Frsemunire  made  in  the  six- 
teenth year  of  the  king's  most 
noble  progenitor.  King  Richard 
IT.,  against  such  as   sue  to  the 
court  of  Rome  aginst  thea  king's 
crown  and  prerogative  royal. 


18  EXvBEQrEB    KEPOBTA. 

lUo.        On  the  5di  of  Xovember,  1529,  the  bet  Coorocuiaat 

/.  f.         period  wu  coDTened,  and  oonunued  uotil  after  the  ■ 

C<*"*"       don  ol'  the  clergy:  Wake"g  "  State  of  the  Chnidi," } 

Unmiy*  >r      The  24  Heo.  8,  c.  12,  added  to  their  impoitaoce  \^ 

ducing  (be  anomaly  of  an  appeal  to  one  of  the  Hooan 

1ft  section  of  the  'IS  HeiL  S,  c.  19,  prohibits  the  Co 

tion  from  a3E«mbliiig,  except  by  authority  of  the  '. 

writ;    eo  that  if  an    appeal  lay  to  that  Court  is  ■ 

touching  the  King,  he  would  have  it  in  hia  power 

pede  the  course  of  ju^ce  by  refuaing  the  writ    Ft 

it  will  be  said,  that  this  argument  would  etjuaDy  Wf 

the  UouM  of  Lords,  which,  though  a  Court  of  ^ipaal 

6.  (o)  -ProTi.isd  alirars,  thmt 
kll  maimer  i-f  proToraiions  and  ap- 
pi^  hiTcaftt-r  to  bv  had.  made, 
or  laktn  from  tbe  juruJiition  of 
anj  abbots,  priors,  and  other  heads 
«nd  govemors  of  monafleries,  ab- 
Wi-?.  prioriM.  and  other  hon«es 
and  [ilaces  exempt,  in  sDch  cases 
a^  ihry  were  wont  or  might  afore 
thi-  mokiog  of  thu  Act,  br  reaaon 
of  grants  or  liberties  of  sath 
placet  exempt,  to  bare  or  make 

iuimi'iiialflT  .ini  nppcal  nrpnno- 

ihe  Bishop  of  Borne, 

othcnriae  c&Ilt'd  Pope,  or  to  the 


mifaoQ,  in  such  mamWM 
as  in  this  Act  i*  abots  mal 
to  that  no  arctbiibop  « 
of  this  realm  shall  ialK 
meddlt.-  with  anj  indl  ^ 
otherwise  or  in  any  oikwl 
than  they  mi^t  hare  doH 
the  mj^itinp  of  thic  Act,  a| 
in  this  Act  to  the  ouitnijt 
notwithstanding. 
7.  "Provided  alHsW 
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lot  assemble  without  being  summoned  by  the  Crown; 
xit  Sir  Matthew  Hale  has  clearly  proved  that  the  House 
if  Lords  never  had  an  inherent  jurisdiction  in  judicial 
■tten:  Sugden  on  the  ''Law  of  Property  as  adminis- 
eied  in  H.  Lords,"  c  1,  p.  2.  It  would  be  strange,  how- 
iveTi  if  the  legislature,  in  creating  a  court  of  appeal,  should 
jhre  to  the  party  appealed  against  the  power  of  control- 
ing  a  decision  in  his  favour.  Or  can  it  be  supposed, 
bt  when  the  legislature  was  thus  curtailing  the  authority 
f  the  Convocation,  it  meant,  by  the  same  enactment,  to 
xtend  its  jurisdiction  as  a  court  of  appeal?  If  their  appel- 
lie  jurisdiction  was  intended  to  continue  or  be  increased, 
ronld  there  not  have  been  some  provision  requiring  the 
^wn  to  summon  them  as  a  court  of  appeal;  especially  as 
be  4th  section  shews  that  the  legislature  was  awake  to  the 
Mesaity  of  such  a  provision?  If  there  is  any  ambiguity  in 
be  language,  the  Court  will  construe  it  rather  as  supersede 
ig  the  appellate  jurisdiction  of  the  Convocation  than  ex- 
Bodmg  it.  The  appeal  clauses  may  be  considered  as  dis- 
iaet  from  the  preceding  sections,  which  are  a  mere  tran- 
atipt  of  "  The  Submission  of  the  Clergy:"  Concilia  Mag. 
Irit  VoL  3,  pp.  753,  770.  The  2nd  section  of  the  25  Hen. 
}  empowers  the  king  to  appoint  a  commission,  consisting 
vtly  of  laymen,  to  review  the  canons.  Section  3  is  gene- 
il  in  its  terms,  and  declares  that  no  manner  of  appeals  ^^  of 
'hat  nature,  condition,  or  quality  soever  they  be  of,"  shall 
emade  out  of  the  realm;  but  that  all  appeals,  ^^  of  what 
toe  or  condition  soever  they  be  of,  or  what  cause  or  mat- 
»Boever  they  concern,"  shaQ  be  made  "  after  such  manner, 
no,  and  condition  "  as  is  limited  for  appeals  in  causes  of 
litiimony,  tithes,  oblations  and  obventions,  by  the  24 
len.  8,  c  12.  The  words  "  manner,  form,  and  condition," 
■ttiit  be  read  in  the  same  sense  as  the  words  ^^  nature,  con- 
EtioD,  or  quality."  The  language  of  that  section  is  wide 
'tOQg^  to  include  matters  touching  the  Crown :   Rex  v. 

▼OL.  V.  U  U  EXCH. 
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EXCHEQUER    BEPORTS. 

JVright  (a).  The  4th  section,  which,  in  the  correct  editioo, 
is  only  a  continuation  of  the  3rd,  gives  an  appeal  from  tbe 
Archbishop's  Court  to  the  Delegates  "  lite  ae  in  cue  d 
appeal  from  the  Admiral's  Court,  to  hear  and  definitivdy  de- 
termine such  appeals,  and  the  causes  concenung  the  aame." 
But  there  never  waa  an  appeal  frx)m  tbe  Admiralty  Conita 
matters  touching  the  king.  The  statute  is  a  remedial  ait, 
and  perhaps  meant  to  pvc  a  concnrrent  jurisdiction  to  the 
Convocation  and  the  Delegates,  at  the  option  of  the  partia 
grieved,  or  an  nltimnte  appeal  trom  the  Delegates  to  the 
Convocation  ;  indeed,  that  is  the  only  way  in  which  Gixi- 
man's  case  (/i)  can  be  explained.  The  6th  section  isconcb- 
aive  on  this  point ;  it  provides  that  appeals  from  peculiii) 
shall  be  made  direct  to  the  King  in  Chancery.  Now,  nut- 
ters touching  the  king  may  arise  aa  well  io  peculiars  la  il 
diocesan  courts ;  and  it  would  be  absurd  to  say,  thit  ii 
the  one  case  the  appeal  is  to  go  to  the  King  in  ChawOT, 
and  in  the  other  to  the  Convocation. 

Some  light  may  be  thromi  on  the  construction  of  lb** 
Btatutea,  by  considering  the  circumstancee  nnder  whiek 
they  (lassed.  At  the  beginning  of  the  tweDty-fourlh  jtK 
of  the  reign  of  Henry  8,  the  question  as  to  the  validitrtf 
the  king's  marriage  with  Queen  Kathei-ine  of  Ampi 
was  still  pending,  and  she  was  desirous  of  appeaHng  lit  flu 
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)d  it  Toid:  Burnet's  Hist.  Ref.  bk.  2y  p.  129, 
79.  After  that  session  of  Parliament  was  over^ 
er  summoned  Queen  Katherine  to  appear  before 
lus  court  at  Dunstable^  and,  on  her  non-appearance^ 
need  her  marriage  void :  Life  of  Henry  the  Eighth^ 
rd  Herbert,  347,  ed.  1649;  Strype's  EccL  Mem. 
c  9.  Henry,  however,  found  that  the  clergy  could 
relied  on,  and  therefore  determined  to  enforce  their 
ossion,**  by  passing  it  into  a  law,  and  at  the  same 
)  provide  an  appeal  tribunal  upon  which  he  could 
L  He  accordingly  caused  the  25  Hen.  8,  c.  19,  to 
led.  But  whatever  was  his  motive,  could  it  be  sup- 
that,  in  providing  such  a  tribunal  for  other  persons, 
docked  his  own  case  ? 

earliest  contemporaneous  exposition  of  these  sta- 
3  found  in  the  Irish  Act,  28  Hen.  8,  c.  6  (a),  in- 
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V. 
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Where  divers  good  and 
me  laws  and  statutes  be 
id  establiahed  within  the 
*  England  for  the  adnid- 
ntter  taking  away  of  ap- 
eases  spiritual  from  the 
»f  Rome  and  See  Apos- 
■d  midi  other  as  claim  by 
f  of  the  same,  not  only 
t  speed  of  justice  to  the 
ilijects  of  the  said  realm, 
in  taking  away  the  long 
ioato,  diarges,  and  ezpen* 
the  said  subjects  sustain- 
•euon  of  such  appeals; 
tnnuch  as  this  land  of 
is  the  king's  proper  do- 
of  England,  and  united, 
1  belonging  to  the  impe- 
rvn  of  the  same  realm, 
roim  of  itself  and  by  it- 
illy,  whoiely,  entirely,  and 
iy  endowed  and  garnished 
1  power,  authority,  and 

U 


pre-eminence,  sufficient  to  yield 
and  render  to  all  and  singular 
subjects  of  the  same  full  and  ple- 
nary remedies  in  all  causes  of 
strife,  debate,  contention  or  diyi- 
sion,  without  any  suit,  provoca- 
tion, appeal,  or  any  other  process 
to  be  had,  made,  or  sued  to  any 
foreign  prince  or  potentate,  spiri- 
tual or  temporal :  *  Be  it  therefore, 
and  for  the  common  weal  of  the 
subjects  of  this  land,  ordained 
and  enacted  by  authority  of  this 
present  Parliament,  that  no  per- 
son or  persons,  subjects  or  resi- 
ants  of  this  land,  shall,  from  the 
first  day  of  this  present  Parlia- 
ment, pursue,  commence,  use,  or 
exercise  any  manner  of  provoca- 
tions, appeals,  or  other  process, 
to  or  from  the  Bishop  of  Rome, 
or  from  the  See  of  Rome,  or  to 
or  from  any  other  that  claim 
authority  by  reason  of  the  same, 

U2 


IMO. 
Inrt 

BoBoroF 
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titiilod  "  An  Act  of  Appeals."  The  1st  sectioD,  after  redtiiig 
that  good  laws  were  made  in  England,  taking  away  ^i^eili 


for  any  manner  of  case,  grief,  or 
c&use,  of  vYmt  nature  soever  it 
be,  upon  thi'  pain  that  tbe  offend- 
ers, their  aiders,  counsellors,  and 
abettors,  contrary  to  this  Act, 
shall  incur  and  run  into  such 
jiaines,  furfcilurcp,  and  penalliej, 
as  be  specifiod  and  uontuined  in 
the  Act  of  Provision  and  Pricmu- 
nire,  made  in  the  realm  of  Eng- 
land in  the  sixteenth  jcar  of 
King  Hichitrd  the  Second,  souie- 
timc  King  of  England  niid  Lord 
of  Ireland,  aftaJnst  such  as  pro- 
cure Id  the  Court  of  Rome,  or 
alsewhere,  to  the  derogation,  or 
contrary  to  the  prerogative  or 
jurisdiction  of  the  said  Crown  of 
England ;  and  that  no  manner  of 
penon,  nubject,  or  reBinnt,  with- 
in this  gaid  land,  shall  attempt, 
procuri",  or  obtain  any  manner  of 
process,  of  what  kind  or  nature 
■oevcr  il  be.  to  or  from  the  same 
Bishop  of  Rome,  or  C-onrt  of 
Rome,  or  See  ApostnlJck,  or  from 
other   havini 


casea,  aa  thej  or  any  of  Iks 
were  nont  and  kcctutaned  ti 
have  in  their  provocalioitt,  If- 
peals,  and  other  process,  in  CMM 
of  debate  and  contention  to  «r 
h.n„  il,,-  Bi.-lu.].  urr...me,  or  Is 
or  fiura  the  See  Apostoliek,  « 
Court  of  Home,  they  now  Ici^ 
grieved  shall  have,  take,  toAtK, 
from  the  first  day  of  this  praal 
Parliament,  their  provocaliM^ 
appeals,  and  such  like  pmcttV 
the  King  of  England  and  Loritf 
Ireland,  faia  heirs  and  suravn 
or  to  his  or  their  lieutenant  it 
putie,  justice,  or  other  gofOK 
nhalaocrer  he  be,  of  thit  ludtl 
Ireland  for  the  time  bang,  telfc 
or  their  Court  of  Chancery  lilt 
in  the  same  realm  of  £d|ImJ« 
land  of  Ireland ;  and  tlul  ^ 
erery  such  provocation,  ifpi^ 
and  process,  made  to  the  Kitf ' 
England  and  Lord  of  MmL 
and  to  his  heirs  and 
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le  in  spiritual  causes,  enacts,  that  no  person  shall 
ter  appeal  to  Rome,  or  obey  the  process  of  that 
inder  penalty  of  a  prsemunire.  Sect.  2  enacts,  that 
ases  where  appeak  were  formerly  brought  to  Rome, 
tail  be  taken  to  the  kiug  in  England,  or  to  the  chief 
OT  of  Ireland,  to  their  Court  of  Chancery  in  England 
ind ;  which  shall  grant  a  commission  or  delegacy  for 
nal  determination.  It  is  clear  that  a  Convocation 
[reland,  to  which  appeals  might  have  been  sent;  for 
$h  Act,  17  &  18  Car.  2,  c.  6,  mentions  both  Houses 
vocation  as  then  assembled  in  that  kingdom.  The 
L  8,  c  6,  which  was  repealed  by  the  Irish  Act,  28  Geo. 
l(a)y  gave  an  appeal  from  the  Archbishops'  Courts 
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lor  of  this  said  land  of 
or  Keeper  of  the  Great 
the  same  for  the  time 
>j  the  assent  of  the  Chief 
of  the  King*s  Bench  and 
1  ilace,  the  Master  of 
Is,  and  the  Under  Trea- 
r  the  said  land  for  the 
ng,  or  any  two  of  them, 
e  said  Under  Treasurer 
shall  grant  a  commission 
■cj  to  some  discreet  and 
rued  persons  within  this 
Ireland,  for  final  deter- 
1  of  all  causes  and  griefs 
A  in  the  said  provocation 
eals,  and  in  the  principal 
and  all  circumstances  and 
ntsthereupon,  which  com- 
sn  so  named  shall  have 
rer  and  authority  in  all 
of  things  as  commission- 
j^ned  in  appeals  made  to 
g^i  Highness  in  the  realm 
ind  have,  by  authority  of 
Bimisaion,  or  by  virtue  of 
I  made  fbr  appeals  within 
realm;  any  foreign  laws, 


prohibitions,  inhibitions  from  the 
Court  of  Rome,  customes,  usages, 
prescription,  or  any  other  things 
to  the  contrary  thereof  notwith- 
standing/* 

(a)  "An  Act  to  repeal  an  Act 
passed  in  the  twenty-eighth  year 
of  the  reign  of  King  Henry  the 
Eighth,  intitled  *  An  Act  of  Ap- 
peal^/ and  to  enable  the  Lord 
Chancellor,  Lord  Keeper,  or 
Lords  Commissioners  for  the  cus- 
tody of  the  Great  Seal  of  this 
kingdom  for  the  time  being,  to 
issue  Commissions  of  Appeal  from 
the  Courts  of  the  Archbishop  with- 
in the  same/' 

"  *  Whereas  it  is  expedient  that 
on  Act  padse<l  in  tliis  kingdom  in 
the  twenty-ei*i[hth  year  of  the 
reign  of  King  Henrj'  the  Eighth, 
intitled  '  An  Act  of  Appeals* 
should  be  repealed,  and  that  pro- 
vision should  be  made  for  issuing 
Commissions  of  Appeal  firom  the 
Courts  of  the  archbishops  of  this 
realm :  *  Be  it  enacted,  &c.,  that 
the  said  recited  Act  be,  and  the 
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of  that  realm  to  the  king  in  the  Court  of  Chancery  in  Inknd, 
upon  which  a  commiasion  wse  to  be  directed  to  hear  dm. 

Thia  construction  of  the  statates  u  sapporteA  bj  all  A> 
text  writers.  Ayliflfe,  in  his  "Parergon"(a),  speaking  rf 
EccleaiaHtical  Courts,  says,  "  Among  these  Courts,  that  ha 
the  first  pUce  which  depends  tm  the  kin^^a  eommiano^  ■ 
the  Court  of  Delegates  does,  wherein  all  causes  of  appai 
by  way  of  devolution  &oni  either  of  the  ATcUHsho|i^  ■■ 


wiuc  is  ln-reby  repealed,  and  for 
lack  of  jmtice  at  or  in  any  tbe 
Cuuiljj  of  the  ftrchbishopt)  of  tbis 

2.  ■'  Bo  it  enacted  by  the  au- 
ihoiity  aforesaid,  that  it  shall 
and  may  be  lawful  for  ibe  parties 
gricived  to  appeal  to  the  king's 
lUBJ^ty,  his  heirs  and  RUCCt.-9Mirt, 
and  that  upon  every  such  appeal 
a  rommifiaioQ  shall  be  directed, 
under  tbe  Great  Stnl  of  thia 
kingdom,  to  such  persons  as  ahoU 
b«  named  by  the  king'H  most  ex- 
cellent majesty,  hig  heirs  or  suc- 
eecsors,  iu  hia  or  their  said  Court 
of  ChauMry,  to  hear  and  defi- 
nitety  determine  sueh  appeals,  and 
the  ciiuinw  eoneeming  the  same. 
1  such   form   as  hath  bl-eu 


lefiuitiTe.  ud  H    | 

if  any  pelwB  M 


tual,  and  also  defiuitiTe.  ud 
further  appeals 
from  the  said 
tiie  same ;  aiid 
persons,  at  any  time  t&et  it 
passing  of  this  Act,  shall  pnmkt 
or  Rue  any  manner  of  appMlt,  if 
what  nature  or  eonditiaa  mmv 
they  be,  to  the  durcgatJoD  <rU 
of  the  due  execution  of  iLilM 
or  contrary  to  the  tunc,  enj 
sueh  person  or  penmu  so  ii^ 
their  aider»,  Mm^ciUor^  aadtM* 
tors,  shall  incur  the  pains  vA  Jf 
nolties  of  pncmunire,  ifwaM 
and  contained  in  the  Act  imdtM 
the  realm  of  England,  in  thccl' 
teenth  year  of  the  rrign  of  Kif 
Biehard  the  Second.  ^fuutMl 
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lecided.  But  in  regard  to  the  jurisdiction  of  this  Court, 
t  Itts  been  enacted  by  Parliament  that  no  appeal  shall  be 
nde,  in  causes  begun  within  the  realm,  to  the  Court  of 
Bomey  or  out  of  the  kingdom,  for  want  of  justice  in  the  two 
^icfalnshopfl'  Courts,  but  that  the  party  may  appeal  to  the 
Eing^B  Majesty  in  his  High  Court  of  Chancery."  In 
Ooghton's  ^  Ordo  Judicorum,"  tit.  cccii.,  and  in  Clarke's 
'^Praxis  in  Curiis  Ecdesiasticis,"  tit.cclxyi.,  the  law  is  stated 
dm :  ^  Onmes  appellationes  a  reyerendissimo  Cantuariensi 
itcbiqyiscopo,  vel  ab  ejus  curiis  et  judicibus,  (utpote  a 
Coiiis  de  Arcubus,  Audientiae,  et  Praerogativse,)  interpo* 
ModBB  sunt  ad  Regiam  Majestatem  et  Curiam  Cancellarise." 
Die  law  is  stated  in  similar  terms  in  Cockbium's  ^^  Clerk's 
iflostant,"  c  xzix.  s.  4,  and  Conset's  ^^Practice  of  the  Ec- 
Bknastical  Courts,"  Part  v.  chap.  1,  s.  1,  p.  6.  In  none  of 
tbeae  works  is  any  mention  made  of  an  appeal  to  the  Con- 
ncitioii  in  matters  touching  the  king.  Again,  ^^  The  Clerk's 
hstnictor  in  the  Ecclesiastical  Courts/'  which  consists  of  a 
nnety  of  precedents,  is  silent  on  this  subject.  So  likewise 
Bilifiu['s  '^  Ciyil  Law."  Nathaniel  Bacon,  in  his  work  on 
k  ^  Government  of  Eugland,"  Part  iL  c.  28  (a),  speaking 
af  the  time  of  Henry  8,  says,  '^  The  Parliament  reserved 
k  cognizance  of  all  appeals  for  final  sentence  unto  them- 
Mires,  and  disposed  of  all  the  steps  thereunto  as  unto  them 
Kemed  most  convenient.  For  though  it  be  true,  in  some 
Mb,  the  Archbishop  of  Canterbury  had  the  definitive  sen- 
tee,  and  in  other  cases  the  Convocation,  yet  was  this  but 
^temporary  law,  and  this  also  granted  to  them  by  the  Par- 
Bme&t,  which  took  it  away  from  the  Pope,  and  never  in- 
teted  the  Crown  therein,  but  made  the  Archbishop  and 
^Convocation  their  immediate  delegates,  so  long  as  they 
M  good*  Afterwards,  when  they  had  done  their  work, 
ik  the  determining  the  appeal  and  divorce  of  Queen  Ka- 
^ittine^  and  some  other  matters,  the  same  hand  that  gave 
^  power  took  it  away^  and  gave  it,  (not  to  the  king  or 
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(a)  Page  133,  edit.  1739. 
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Crown),  but  to  delegates  &om  tiie  Poriiament  from  tme  Is 
time  to  be  Dominated  by  the  king ;  and  may  as  wdl  ilttr 
the  same  and  settle  the  power  elsewhere  when  they  yhwBi' 
Again,  in  c.  30  (a) :  "  For  the  king's  turn  once  sened  hf 
the  Convocation,  and  the  matter  of  the  divorce  of  (^Mi 
Katherine  settled,  the  king  perceiving  the  slow  progrM  it 
the  Convocation,  the  members  of  tlie  same  not  being  ytt 
sufficiently  tuned    to    the    preaent    affairs    and   moderatf, 
Archbishop  Cranmcr  likewise  foreseeing  that  the  odium  rf 
these  definitive  sentences  would  be  too  great  for  him  tt 
bear,  another  appeal  is  provided,  more  for  the  honour  sf 
the  Croivn,  to  be  from  the  Archbisho|>  to  Delegaten  to  Is 
appointed   by  the  king,   Ida   heirs  and   Buccessore,  eon 
though  their  nominatioii  be  the  king's,  yet  their  pomfi 
deduced  immediately  from  the  Parliament,  which  tooklki 
same  from  the  Archbbhop,  tmd  conferred  it  upon  thm' 
That  work,  though  not  of  legal  authority,  was  conptM 
from  Selden's  notes,  and  is  spoken  of  with  approbntios^ 
Lord  Chatham  (6).     Also  Lord  Herbert  of  Cherbiujiii 
his  "  Jjife  of  Henry  the  Eighth,"  says  (c):  "AnduBfr 
ceming  appeals,  they  sliall  be  made  (according  to  the**" 
tutee  made  the  last  year)  from  inferior  Court*  to  theArefc- 
bishops,  and,  for  lack  of  justice  there,  to  the  King's  M»j«i? 
in  his  Court  of  Chancery."     In  2  Roll.  Abridg.  2!6,4. 
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Quncery  in  all  epiiitual  matters,  but  no  mention  whatever 
is  made  of  an  appeal  to  the  Convocation  in  matters  touch- 
hg  the  king.  In  Hawkins'  P.  C.^  bk.  1^  c.  19,  s.  20,  it  is 
nid,  ^  The  third  offence  of  this  nature^  viz.  that  of  appeal- 
ing to  Rome  from  any  of  the  King's  Courts,  is  made  a  prse- 
Bimire  by  24  Hen.  8,  c  12,  and  cc.  20^^19  and  25  Hen.  8, 
&  19,  by  which  it  is  enacted,  ^that  all  such  appeals  as 
ftcmerly  were  made  to  Rome,  shall  &om  henceforth  be 
Bide  to  the  High  Court  of  Chancery.'"  The  same  is 
ittted  in  Bacon's  Abridg.  '^  Praemunire"  (A). 

The  authorities  also  support  the  construction  now  con- 
tended for.  In  the  year  1695,  Dr.  Watson,  Bishop  of  St. 
DiTid's^  was  sued  in  the  Archbishop's  Court  for  simony 
nd other  offences;  and  after  sentence  of  deprivation  against 
Urn,  he  appealed  to  the  Delegates;  and  fearing  that  they 
were  about  to  decide  against  him,  he  moved  the  Court  of 
KiDg^s  Bench  for  a  prohibition,  which,  however,  was  re- 
fiised  by  the  whole  Court:  Episcapus  St.  David  v.  Ltia/  (a). 
Aj^  C.  J.,  in  delivering  judgment  said,  ^^  The  notion  of 
the  deprivation  of  bishops  by  the  Convocation  is  new,  and 
itirtedby  Sir  Bartholomew  Shower,  and  (by  him)  the  Con- 
VDcatbn  has  not  any  such  power:  and  if  there  was  such 
paver  in  the  Convocation,  it  is  presumable  that  care  would 
liive  been  taken  in  the  Act  of  Hen.  8,  that  there  should 
lii?e  been  an  appeal  from  them."  In  the  report  of  the 
Mme  case  in  Salkeld(i),  Holty  C.  J.,  is  stated  to  have 
nid  that  the  Convocation  ^^  was  a  new  fancy  of  Sir  Bar- 
tholomew Shower's."  The  bishop  then  petitioned  the 
Home  of  Lords  (c),  on  the  ground  that  the  sentence  of  de- 
pWatbn  having  been  passed  by  the  Archbishop  of  Can- 
terimiy,  who  had  not  authority  to  do  it,  the  bishop  had 
jttt  reason  to  protect  himself  by  his  privilege  as  a  peer. 
^  Attorney-General,  in  delivering  his  opinion  as  to  how 
&r  the  king's  supremacy  was  concerned  in  the  question. 
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(«)  1  Ld.  Rajm.  539.     (6)  1  Salk.  134.      (c)  14  How.  St.  Tr.  455. 
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said,  that,  "  by  the  25  Hen.  8,  the  fiiud  i^peal  in  ill » 
clesiastical  causes  whatsoever  is  directed  to  be  bma  the 
archbishop  to  the  King  in  Chancery.  It  ia  said,  witli » 
ference  to  Goodman's  case,  that  there  the  commiBeiiHi  m 
not  issued  under  the  25  Hen.  8,  hut  by  virtue  of  the  g^ 
nei'al  visitatorial  prerogative  of  the  crow-n  in  ecclesiisticil 
matters  ;  it  woidd  ecem,  however,  trom  two  lettera  of  ^ 
22nd  of  May,  1551,  from  Dean  Turner  to  Secretaiy  Ced, 
still  extant  in  the  State  Paper  Office,  that  such  was  not  Ik 
case;  though  it  must  be  ailmittetl  that  the  account  of  tiat 
contest  given  in  Strype's  Memorials,  leaves  the  matter  b 
doubt.  He  saysfo),  "February  18,  the  Archbishop  Iwl 
a  letter  sent  to  him  by  the  Council  to  proceed  iu  the  apfli 
between  the  Bishop  and  the  Dean:  for  Goodman,  after Ul 
deprivation,  liad  matle  a  formal  appeal  unto  the  king.  Brt 
whether  that  appeal  was  to  he  allowed,  since  the  king  hid 
left  Goodman's  caae  unto  the  decision  of  his  commiesicMl 
delegate  for  that  purpose,  and  they  had  judged  and  deptiTl^ 
him,  was  a  case  much  argued  by  the  judges.  And  this  *m 
the  opuiion  of  most  of  them,  viz.  where  a  sentence  ia  giva 
by  commissioners  delegate  by  the  prince,  tlie  party  grierd 
appealing,  such  appeal  is  out  of  the  order  pre^'ribed  brl^ 
stud  statute.  And  the  prince  in  that  case  may  grant  iw 
commission  tu  others  to  determine  tiiat  appeah     And  tli 


TRINITY  VACATION,  14  VICT. 


659 


»oon  cannot,  in  such  case,  baulk  his  ordinary,  and  send 
le  case  immediately  into  the  Arches;  for  he  hath  no 
urer  to  give  a  Court,  but  to  remit  his  own  Court,  and  to 
are  it  to  the  next;  for,  since  his  power  was  derived  tcom 
te  bishop,  to  whom  he  is  subordinate,  he  must  yield  it  to 
an  of  whom  he  received  it;  and  it  was  said  that  so  it 
li  been  ruled  heretofore."  To  these  authorities  may  be 
Bed  the  cases  of  Bex  v.  Pigeariy  Rex  v.  Elbowy  Rex  v. 
Mj  and  Rex  v.  Weedon^  referred  to  by  the  Court  of  Com- 
on  Pleas  on  refusing  a  rule  in  this  case,  and  which  are  to 
I  ftond  in  the  Catalogue,  by  Dr.  Addams,  of  the  Pro- 
MB  in  the  Registry  of  the  High  Court  of  Delegates, 
im  1609  to  1822.  The  distinction  is  thus  pointed  out  in 
ifl.  Abr.  tit.  "Prerogative  le  Roy  (G),  Delegates,"  pL  2: 
But  it  is  to  be  observed,  that  this  appeal  to  the  King  in 
moery  is  solely  by  the  statute  aforesaid  (25  Hen.  8,  c. 
XiqK>n  a  suit  in  the  Court  of  the  Archbishop,  or  in  a  pe- 
Bar  exempt ;  for  if  there  be  a  suit  on  a  general  commis- 
n  of  the  king,  there  no  appeal  can  be  made  to  the  King 
Chancery  within  the  statute  25  Hen.  8,  c.  19,  by  the 
ids  aforesaid.  And  therefore  there  may  be  an  appeal  to 
\  king  generally,  as  he  is  supreme  head  of  all  ecclesias- 
d  jurisdiction  within  the  reahn,  and  this  ought  to  be  on 
lill  signed  by  him,  before  the  Chancellor  can  make  out 

Commission  of  Delegates  to  hear  it  But  on  appeals 
the  statute  25  Hen.  8,  the  Chancellor  can  grant  the  com- 
flion  of  himself,  of  course,  without  any  bill  signed. 
idw.  6  :  Stephen  Gardener  was  deprived  on  a  commis- 
i  del^ate,  and  he  appealed  to  the  king  generally,  and 

to  him  in  Chancery ;  and  on  this  sentence  was  repealed 
Car.,  as  I  have  by  report  of  Mr.  Selden ;  and  so  it  was 
le  in  the  Lord  Hartford's  case,  1  Jac."  The  authorities 
d  in  moving  for  this  rule,  as  explained  by  the  Lord 
ef  Justice  of  the  Common  Pleas,  in  delivering  the  judg- 
it  of  the  Court  in  Gorham  v.  Bishop  of  Exeter  (a),  are 

(a)  9  C.  B. 
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ail  referable  to  the  passage  id  4  Inet.  341 ;  but  it  in  evideit 
that  Lord  Cuke  was  not  of  opinion,  that,  in  all  cases  toudt- 
ing  the  king,  the  appeal  must  be  to  the  Convocation ;  b 
ID  treating  of  the  I'rerogative  Court  of  the  Archbishop  tf 
Canterbury  (a),  after  mentioning  what  is  to  be  done  i^ 
the  king  is  niade  executor,  he  says,  that  from  that  Coal 
the  a]i]>eal  Is  to  the  KJjig  In  Cliauccrj-.  The  ca*e  oi  Di^ 
V.  li'aljord  {b),  which  is  referred  to  by  Lord  Campic/^  CJ, 
in  delivering  the  judgment  of  the  Court  in  Gorham  i. 
Bishop  of  Exeter  {(■),  \&  also  an  authority  in  point  {d),  \PA- 
lock,  C.B. —  IVkiston's  case{e)  shews  that  no  meeting  of  & 
Convocation,  as  a  Judicial  Court,  took  place  after  the  {«• 
ing  of  the  25  lien.  8.  c.  19,  up  to  the  year  1711.  BjM 
case,  the  archbishop  and  hishope  of  the  province  of  Ctt- 
terbury,  in  Convocation  assembled,  petitioned  the  Crai^t 
stating  that  WHiiston  had  asserted  certain  heretical  ittf 
trincs,  and  that  the  Convocation  was  desirous  of  caHif 
him  before  them,  in  order  either  to  Ids  amendment,  or  o- 
pulsion  from  the  Church  of  England ;  but  being  duubtU 
whether  they  had  jiuisdiction  since  the  25  Hen,  8,  c.  W 
they  prayed  the  queen  to  lay  the  matter  before  the  jailg4 
to  whom,  with  the  Attorney -general  and  SoUcitor-geociA 
it  wae  accordingly  referred;  and  eight  of  the  twelve, irii 
the  Attorney -general  and   Solicitor-general,  coneunodi 
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kreqr,  and  four  of  the  judges  came  to  a  different  conclu- 
WNL  Aldenonj  B. — That  case  is  also  mentioned  in  Bur* 
wt%  ^History  of  his  Own  Time,"  voL  ii.  p.  57,  and  in 
Ltthbory's  ^History  of  the  Convocation,"  p.  338.]  In  the 
nigii  of  William  3,  the  king  assembled  the  Convocation, 
nd  endeavoured,  by  their  means,  to  heal  the  dissensions  of 
Ae  Church :  Somers'  Tracts,  voL  ix.  p.  587.  This  gave 
me  to  much  discussion,  and  there  is  a  letter  of  Sir  B. 
Sbowei's  on  the  subject  still  extant :  Somers*  Tracts,  vol. 
iL  p.  41 1 ;  but  there  is  no  suggestion  in  it  of  any  appellate 
JDiiidiction,  though  evidently  written  by  a  keen  partisan. 

[lliey  then  argued,  that  a  case  of  duplex  querela  before 
Ae  archbishop  was  not  a  '^  cause,  matter,  or  contention, 
tondung  the  king,"  within  the  meaning  of  the  9th  section 
of  die  24  Hen.  8,  c  12,  which  had  reference  to  the  three 
dines  of  causes  mentioned  in  the  earlier  part  of  the  statute, 
liL  'causes  testamentary,"  ''causes  of  matrimony  and  di- 
forees,"  and  **  rights  of  tithes,''oblations  and  obventions." 
Die^  dtcd  Oughton's  Ordo  Judic.  tit  159,  p.  239;  2  Inst 
01, 632;  Rex  v.  The  Bishop  of  Hereford  (a),  Elvis  v.  The 
hMishop  of  York  (*>] 

A  iurther  question  arises,  whether  this  Court  has  a  juris- 

ietioD  in  prohibition.     In  Ex  parte  Smithy  2  C.  M.  &  R. 

748»  the  Court  expressed  an  opinion  that  they  had  such 

jmiBcBclion,  but  it  became  unnecessary  to  decide  the  point 

The  writ  of  prohibition  is  a  prerogative  writ,  issuing  pro- 

pttty  out  of  the  Queen's  Bench.     It  is  indeed  stated  in 

Comyiu'Dig.  ''Prohibition,"  (B.),  and  Blackstone's  Com. 

id.  3,  p.  112,  that  the  Court  of  Exchequer  may  grant  a 

ptddbition;  but  the  authority  referred  to  for  that  position 

■  ftecase  of  Lien  v.  Seymore{c\  and  there  the  party  ob- 

^ttUDg  the  prohibition  was  a  farmer  or  accountant  to  the 

Croint    In  Tidd's  Practice,  vol.  1,  p.  38,  it  is  said  that 

^  Coort  of  Common  Pleas,  as  well  as  the  Queen's  Bench, 

^  jurisdiction  in  prohibition,  but  the  Court  of  Exchequer 

*  not  mentioned  as  having  it 

(«)  ComyiiB,  S5S.  (ft)  Hob.  320.  (c)  Palmer,  525. 
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Sir  F.  Kelly,  Martin,  Peacock,  and  Badehy,  in  nippoR 
of  tlic  rule. — It  is  not  necesaarr  either  to  ndiriit  ordiwlun 
n  ^viah  to  revive  the  Convocation,  for  this  ie  a  pure  qocctim 
of  law,  to  be  determined  eolelr  on  legal  principles.  TV 
dislinclion,  however,  should  be  borne  in  nuad,  betveentiu 
Convocation  ae  a  legislathse  and  as  a.  judicial  bodv;  and  Ad 
between  the  meetings  of  the  Convocation  generJlv,  nj 
those  of  the  Upper  House  only,  wluch  is  now  oompoeed  rf 
the  archbishopa  and  biehopfi  of  the  realm.  Forrneriy,  tW 
eole  taxation  of  the  clergy  belonged  to  the  Convocataoi^  n 
that  there  wa^  as  much  reason  for  their  a^embling  m(i 
Parliament  meeting.  No  gencml  aeeembly  of  the  CoiitO(» 
tion  can  take  place  without  the  Queen's  writ;  and  althoi^ 
the  Convocation  has  now  fallen  into  disuse,  yet  the  Ifpper 
House  meet  annually,  a^  a  matter  of  form,  and  tiien  adjotn 
The  practice  by  which  the  superior  Courts  are  goreraedil 
applications  of  this  nature,  is  thus  stated  by  Lord  MaufJi, 
C.  J.,  in  the  oa«e  of  fit.  John's  Colleger.  Todingfon  {a):  '» 
the  party  who  applies  for  a  prohibition  has  a  right  to  dedm 
though  the  Court  should  sec  no  ground  for  the  motiaa,! 
rule  to  ehew  cause  why  the  prohibition  should  not  be  gnuM 
is  to  no  purpose ;  and  hearing  counsel  upon  the  sutKdpiKyi' 
that  cause  is  time  mis-apent.  When  the  matter  seemsiW^ 
ful  to  tiic  Court  upon  a  question  of  fact  or  law,  the  plnilil 
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ere  is  no  jurisdiction,  the  sentence  will  be  a  nul- 
ipon  any  attempt  to  execute  or  enforce  it,  the 
r  be  tried  in  an  action."  It  has  been  su^ested, 
iourt  has  no  jurisdiction  in  prohibition,  but  there 
I  instances  in  which  it  has  been  exercised :  Bo- 
tmby{a),  Grimbley  v.  Aykroyd{b\  In  re  Bart" 
?oOocky  C.  B. — There  is  no  doubt  about  our  juris- 
pant  a  writ  of  prohibition.] 
to  the  question  whether  the  9th  section  of  the 
^  c.  12,  is  incorporated  with  the  25  Hen.  8,  c  19 
f  repealed  by  it.  It  is  first  necessary  to  consider 
ige  of  the  statutes  independently  of  authority, 
mown  rule  is,  that  statutes  are  to  be  construed 
to  their  ordinary  grammatical  sense,  unless  such 
tion  would  lead  to  some  absurdity  or  inconve- 
mAs  y.  Smiih  (d)y  Yin.  Abr.  Statutes  (E  6>  An- 
18,  that  the  king  shall  not  be  restrained  of  his  lir 
tights  by  general  words  in  an  Act  of  Parliament : 
n  Statutes,  Vol.  2,  p.  668;  Attorney- General  v. 
(e);  Yin.  Abr.,  Statutes  (E.  10).  The  coUocur 
I  provisions  of  these  statutes  cannot  affect  their 
on,  for  statutes  are  to  be  read  as  if  written  in  one 
\  paragraph.  No  difference  of  opinion  exists  as 
^  6th,  and  7th  sections  of  the  24th  Hen.  8,  c  12. 
1  also  firee  firom  doubt.  Those  sections  relate  to 
lasses  of  cases  where  subjects  alone  are  interested ; 
ction  provides  for  the  same  causes  touching  the 
then  the  appeal  is  to  be  from  any  of  the  Courts 
lo  the  Upper  House  of  Convocation.  Such  being 
tf  the  law,  the  25  Hen.  8,  c.  19,  passed;  the  Srd 
which  enacts,  ^^That  aU  manner  of  appeals,  of  what 
condition  soever  they  be  oi^  or  what  cause  or  mat- 
they  concern,  shall  be  made  and  had  by  the  par- 
nred,  &c  after  such  manner j  form^  and  candiiion  " 
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se  is  limited  for  appeals  in  causes  of  mstrimony,  tithes,  ol> 
latione,  and  obventions  by  the  24  Hen.  8,  c  12.     1^  1» 
gislature  in  effect  says,  wherea^  in  tbose  tbree  rlinwii  d 
cases,  wbere  the  subject  is  concerned,  there  is  an  vppei 
from  the  archdeacon  to  the  bisbop,  and  from  the  faUq 
to   the   BTchbisbop;    but  in  matters   touchii^  the  la| 
the  appeal  is  to  the  Upper  House  of  Convocation :  heM» 
forth  the  same  modes  of  appeal  shall  be  extended  to  il 
eases.     The  words  "  manner,  form,  and  condition,"  vaf^ 
refer  only  to  the  form  of  procedure ;   but  it  is  conoedal 
on  all  lianils,  that  they  cannot  have  that  signification  here; 
and  their  meaning  is,  "  from  the  same  Court  to  the  not 
Court,  and  with  the  same  limit  as  to  time  as  now  prenib 
in  causes  matrimonial,  tithes,  and  oblations,  imder  tbeN 
Hen.  8."     The  Court  of  Common  Pleas  considered,  thu," 
the  8th  and  9th  sections  of  that  Act  were  preceded  by«- 
press  and  distinct  words  of  enactment,  the  "  manDer  at 
form"  mentioned  in  the  25  Hen.  8  would  not  havenfifr 
ence  to  the  appeal  given  in  suits  which  touched  ibe  ki^i 
but  ihe  words  "  manner  and  form"  govern  the  8th  and (fc 
as  well  as  the  5th,  6th,  and  7th  chuises.     If  a  statniey 
passed  declaring^  that  all  tithe  causes  should  be  tried  iii# 
Court  of  Queen's  Bench,  provided  that  any  such  as  0* 
cemed  the  queen  ehould  be  tried  in  the  Court  of  Ent 


.if  hotti  will  nti.l  .•..•1)(-;i ;  llx'ii  the  next  of  kin  u 
Dek'fratcs,  wIki  reverse  the  tleerec  Ixitli  af  to 
eoiUcil.  wliile  the  executor,  (lifwitisfiol  wi  tar  i 
the  etxlii'il,  appeiils  to  the  Convocation,  whi 
hoth,  [The  Court  intinisiteil  ;m  opinion  thnt  i 
icssiiFTi-  to  nr^fiie  that  ]>oiiit.]  The  Glh  seetio 
Ilpn.  H,  c.  19,  which  relnteu  to  excnijit  Jiiri^li 
lie  thns  cxpliiineil.  They  were  entirely  iniiittc 
Hen.  H,  c.  12,  aiitl  the  25  lien.  8,  c.  19,  [lasscd 
Burnet,  in  his  "Ilistorj'  of  tlie  Rcfonnation,"  sni 
the  27th  of  Maroli  it  ivnn  sent  np  to  the  LorcU 
the  iipiritiiiil  Lords  lia<)  already  consented  to  il 
no  reason  to  !i]i|irehend  any  oj)iio»ition  from  tl 
r<i)rds.  The  nession  was  now  near  an  end,  a 
made  haiitc  and  read  it  twi<-e  thnt  day,  and  th« 
tlic  nest  (liiy,  and  passed  it."  Or  proliahly  the 
may  have  Ix'en  in!?crte<l,  in  conscipience  of  tl 
))oing  tenacious  of  tlieir  exemption  from  epie 
diction.  The  24  Hen.  8,  e.  12,  and  25  Hen.  8,  c 
l)een  re|>CHled  in  the  rcifrn  of  Queen  Mary,  arc  I 
in  tenns  by  tlie  1  Eliz.  c.  1,  a.  10.  [Rolfe,  B.- 
bc  taken  witli  this  restriction,  tliat  tlie  law,  ■> 
those  two  Acts,  and  so  iar  as  they  are  not  incon 
each  other,  shall  be  the  law  again.]  In  Cardi 
<hdia,  p.  76,  some  of  the  judges,  in  1711,  in  i 
question  put  by  tlie  quocn,  say,  "  After  conferei 
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mon  right,  there  lies  an  appeal  from  all  Ek^clesiastical  Courts 
of  England  to  your  Majesty,  in  virtue  of  your  supremacy  in 
ecclesiastical  aSairs,  whether  the  same  be  given  by  the  ex- 
press words  of  any  Act  of  Parliament  or  not ;  and  that  no 
Act  of  Parliament  has  taken  the  same  away,  and,  conse- 
quently, that  a  prosecution  of  Convocation,  not  excluding 
in  appeal  to  your  Majesty,  is  not  inconsistent  with  the 
itttate  1  EMz,  c  I,  but  reserves  the  supremacy  entire."  It 
is  upon  this  principle  that  the  Crown  has  power  to  issue  a 
eommission  of  review,  notwithstanding  the  25  Hen.  8,  c.  19, 
his  declared  that  the  decision  of  the  Delegates  shall  be 
SntL  The  objection,  that  if  an  appeal  lay  to  the  Convoca- 
tion in  matters  touching  the  Crown,  it  might  obstruct  the 
eouse  of  justice  by  refusing  the  writ,  would  equally  apply 
to  the  House  of  Lords,  whose  appellate  jurisdiction  has 
been  exercised  from  the  most  ancient  times  of  which  th^.re 
ire  any  memorials  of  record :  Hale's  Jurisd.  H.  L.  132. 

The  25  Hen.  8,  c.  19,  passed  early  in  the  year  1534  ;  at 
liiich  time  Archbishop  Cranmer  had  pronounced  the  mar- 
riige  of  Queen  Katherine  void.  Under  the  24  Hen.  8,  c. 
12,  the  only  mode  of  appeal  to  which  the  queen  could  have 
'ewaiTBe  ¥rae  to  the  Upper  House  of  Convocation.  But 
^*Wn  the  25  Hen.  8,  c.  19,  parsed,  the  fifteen  days  limited 
bt  appealing,  by  the  9th  section  of  the  24  Hen.  8,  c.  12, 
had  expired,  so  that  the  sentence  became  final  Could  it 
tten  have  been  intended  to  repeal  the  enactment  prescribing 
aGmited  time  within  which  to  appeal  to  the  Convocation, 
■id  give  an  appeal  to  the  Delegates  without  any  limit  what- 
«^«!  [AldersoTij  B. — We  do  not  construe  Acts  of  Parlia- 
■ttit  by  reference  to  history.  In  deciding  Ryder  v.  Mills  (a) 
*  the  Factory  Act,  we  did  not  act  upon  what  we  knew 
had  taken  place  in  Parliament.  Besides,  by  the  25  Hen.  8, 
^22,  which  became  law  on  the  same  day  as  the  25  Hen.  8, 
^  W,  the  king^s  divorce  from  Queen  Katherine  was  con- 
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ISAO-        firmed  by  Parlkment.]     It  U  iacorrect  to  ny  thftt  Am 
/a  n         are  no  precedents  of  an  appeal  to  the  Convocfttion.    Hb 
^  question  of  the  luamage  of  Henry  6  with  Anne  of  den 

^jww  ying  brought  before  them:  1  Strype,  EccL  Mem.  971 
Latimei't  case,  which  is  another  inatuice,  is  thus  rdstedk 
Collier's  "  Ecclesiastical  History  of  Great  Britain,"  pi  7Si 
*'  About  this  time,  Hugh  Latimer's  case  was  brooght  bdbl 
the  Upper  House  of  Convocation.  This  Latimer  had  ham 
dilaii'i!  ill  Uk-  SyiiuJ  lant  year  (1532),  for  main lalDiDg  erro- 
neous doctrines,  iii  some  letters  written  to  one  Greenwood) 
of  Cambridge ;  and  being  required  to  take  an  oath  to  nab 
a  true  answer  to  interrogatories,  he  decUned  the  junsdv- 
tion  of  the  house,  and  appealed  to  the  king ;  but  thekt^ 
reliieing  the  application,  returned  him  to  the  CoDvocslki^ 
upon  which  he  acknowledged  himself  mistaken,  and  N 
pardoned  on  his  subuiission." 

With  respect  to  the  Irish  statutes,  28  Hen.  8,  c  C>  ■! 
86  Geo.  3,  c.  32,  no  question  of  appeal  has  arisen  ifV 
them,  and  they  contain  no  provisions  expressly  relutiogU 
matters  in  which  the  king  is  concerned.  Besides,  llie  IiiA 
hierarchy  and  ecclesiastical  law  difl'er  in  many  porticaliB 
&om  the  English,  as  pointed  out  in  Gilbert's  £xclju,cb.4(l). 
The  passage  cited  from  Nathaniel  Bacon's  work  is  of  Kidf 
authority,  it  being  the  mere  opinion  of  a  luymao  on  the  C* 
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cover  a  peculiar  art  in  drawing  very  notable  and  weighty 
conclusions  from  weak  and  airy  premises.      PIis  remarks 
m  the  clergy,  upon  all  occasions,  are  so  full  of  bitterness 
and  invective,  as  might  have  become  Mr.  Selden  himself, 
and  are  an  evident  argument  of  the  author^s  having  a  mind 
to  ape  even  the  very  passions  of  that  angry  great  man .  .  . 
His  midn  delight  was,  to  blacken  aU  our  kings,  and  to  shew 
that  they  had  nothing  lovely  in  them  but  what  was  derived 
from  the  favour  and  caresses  of  the  people."    The  partisan 
character  of  the  work  also  appears  from  the  following  pas- 
sage, p.  133:  "The  Convocation  of  the  clergy,  like  some 
froward  children,  loves  not  new  dressing,  though  it  be  a 
gainer  thereby.     Before  the  Pope  and  Henry  8  were  fallen 
irander,  their  masters,  their  minds,  their  work,  all  was 
doable ;  their  counsels  uncertain ;  their  conclusions  slow  in 
prodactlon,  and  slight  in  their  fruit  and  consequences:  some- 
times displeasing  to  the  Pope,  sometimes  to  the  king,  gcne- 
nJIy  to  themselves;  who,  naturally  lingering  aflter  their  own 
interests,  were  compelled  to  feed  the  body  that  breathed 
in  them,  rather  than  that  wherein  themselves  breathed ; 
and  80,  like  hunted  squirrels  from  bough  to  bough,  were 
crer  well  tired,  yet  hardly  escaped  with  their  own  skins  in 
the  conclusion."    It  is  said  that  nothing  is  found  in  the 
boob  of  practice  respecting  an  appeal  to  the  Convocation; 
knt  that  Is  merely  a  negative  sort  of  evidence.     The  books 
rf  practice  of  half  a  century  ago  will  probably  afford  little 
infennation  on  the  subject  of  wager  of  battle,  though  it 
^  not  abolished  until  afler  the  case  of  Ashford  v.  Thorn" 
ft*  (a).    Until  the  year  1677,  there  is  no  trace  of  any  re- 
widof  an  appeal  under  the  25  Hen.  8,  c.  19,  In  a  case  In 
^hthe  king  was  concerned;  nor  again  from  1677  until 
WW;  nor  from  that  time  until  the  case  of  Dyke  v.  WaU 
JW(4).    The  case  of  The  Bishop  of  St  David* s  v.  Lucj/  (c) 
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has  no  application  here,  for  the  bishop  did  not  appeal  under 
theee  stAtutce,  but  cLumed  his  privilege  as  a  peer  of  l^ifii- 
ment  In  WkistoiCs  cate(a),  the  only  question  vu,  lAt- 
ther  the  Convocation  had  an  original  jurisdiction  m  cmh 
of  heresy ;  and  it  appears  fixun  the  etatement  of  Bonet  0^ 
tiiiit  riglit  of  the  jutlgce,  with  the  Attorney-General  ai 
Solicitor-General,  were  of  opinion  that  they  Itad  such  jm*- 
diction.  In  Ilutlona  ewse  (c),  the  king's  right  wm  aol  ii 
question ;  for  ho  was  not  the  patron  of  the  K^-ing,  andtW 
parties  were  properly  left  to  theii*  legal  remedy.  fW 
mau»  case  (if)  wne  not  n  proceeding  uudcr  the  xtJitalu  <i 
Hen.  H,  but  under  the  prerogative  of  the  Crown  ae  supRW 
head  of  the  Churcli.  In  the  case  of  T/i/:Dcaii  aMQiafti 
of  Fearnei  (f),  it  i»  said,  "The  vieitntion  of  all  donalircirf 
the  king  belongs  properly  to  the  Lord  CbauceUor  of  tit 
reaJin :  N.  Br.  42  a ;  or  tlic  king  may  make  special  cuunn- 
siouers  for  this  purpose :  6  Ilea.  4,  c.  14,  aud  OoedM^ 
tmc,  10  Eliz.  Dier, 273;  where  the  Bisl.op  of  Batli  and  W* 
hud  a  special  commission  awarded  to  him  by  the  kiii^  (E^ 
6)  to  visit  the  Dean  and  Clutpter  of  Wells;  by  hwii 
which  authority  Goodman  was  deprived."  AUo  inCV 
Dig. ''Visitor"  (A  1),  it  is  said,  that  "all  free  cliapdnf 
the  king's  foundation  are  visitable  by  the  king  luidnotlf 
the  ordinary  ;  2  Roll.     So  all  hospitals  of  the  )an^i  i«» 
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commiMion  was  issued  to  the  metropolitan,  three  bishops, 
and  six  laymen,  to  bring  him  judicially  to  trial.  Having 
protested  against  the  validity  of  the  commission,  which  was 
not  founded  on  any  statute  or  precedent,  he  defended  him- 
self with  vigour."  In  4  Inst.  71,  Lord  Coke  says,  *^thc 
king  liimself  cannot  be  judge  in  propria  causfi;"  and  in 
Dtttf  V.  Sacaffe  (a),  Hobarty  C.  J.,  says,  *^  that  even  an  Act 
of  Parliament  made  against  natural  equity,  as  to  make  a 
man  a  judge  in  his  own  case,  is  void  in  itself,  for  jura  naturse 
8unt  innmitabilia,  and  they  are  leges  legum."  These  prin- 
ciples would  be  violated  if  an  appeal  lay  to  the  Delegates 
in  matters  touching  the  Crown,  imder  the  25  Hen.  8,  c.  19, 
and  k  fortiori  to  the  Judicial  Committee  of  the  Privy  Coun- 
dl,  under  the  2  &  3  WilL  4,  c.  92,  and  3  &  4  Will.  4,  c.  41, 
whose  decision  does  not  bind  the  Crown. 

[They  then  argued,  that  a  proceeding  by  duplex  querela 
was  ^a  cause,  matter,  or  contention  touching  the  king" 
within  the  meaning  of  the  24  Hen.  8,  c.  12,  s.  9.  The  fol- 
lowing authorities  were  cited: — Specofs  case(Jf\  1  Stark. 
Ev.  pi  2,  sect  77 ;  Articuli  Cleri,  9  Edw.  1,  c.  13 ;  2  Inst. 
632;  Bunting  v.  L€pingwcll{c)\  Kenn^s  case  (d)i  Phillips  v. 
OtttDfcy(tf);  Sherwood  v.  Raj/(f);  2  Smith's  Lead.  Cas. 
237,239;  The  Attorney-General  v.  Hallett{(f)\  Roscoe  on 
Bcal  Actions,  103;  Com.  Dig.  "Trial  by  Certificate" 
(A.1);  Phaiips  V.  Dunj{h)\  2  Inst.  423;  Sir  E.  Coke's 
«tte(i);  Willison  v.  Lord  Barkley  {j)\  Lord  S/ieffield's 
wip(i);  Hammond's  case  {I);  Lambv.  Genman(m);  Slade's 
fOMi{n)\    lAJrd   CromiceWs  case(o);   TTie  Deanery   of  St 
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(a)  Hob.  87. 

(*)  5  Rep.  57. 

(c)  4  Rep.  29. 

(<0  7  Rep.  42  b. 

(«)  Frecm.  83— Q.  B. 

(/)  1  Moo.  P.  C.  353. 

ig)  15  M.  &  W.  97. 

(*)  Skinn.  447, 512 ;  2  T.  R.  346. 


(0  Goilb.  291. 

(J)  Plowd.  239  ;  Gcxlb.  308. 

(k)  2  Roll.  317. 

(0  Hard.  170. 

(?n)  Parker,  143. 

(«)  4  Rep.  95  b. 

(o)  4  Rep.  13  a. 
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J850^  Buryan,  1  Rolls  of  Parliament,  421,  462;  OliYer's  M<mk»- 

In  re  ticon  Diocesid  Exouiensb;  Bi-acton  lib.  5,  £  403,  B;  7h 

^""^"^  Bishop  of  Exeter  v.  Hek{a);  Taylor's  EviA  &  1209;  Phillippa' 

^r™«'  Ev.  543, 550;  Hargrave's  Law  Tracts,  452, 457, 458, 461] 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  was  a  rule  nisi^  granted  at  the 
instance   of  the  Lord  Bishop  of  Exeter,   to  prohibit  the 
Right  Honourable  Sir  Herbert  Jenner  Fust,  &c  (his  Lord- 
ship read  the  rule). — The  facts  necessary  to  be  stated  for 
a  due  understanding  of  this  case  are  as  follows: — In  the 
year  1847  Mr.  Gorham  was  presented  by  her  JSIajesty  to 
the  living  of  Brampford  Speke,  in  the  diocese  of  Exeter. 
The  bishop  refused  to  admit  ]VIr.  Gorham  on  the  ground 
tliat  he  entertained  opinions  not  in  accordance  with  the 
doctrines  of  the  Church  of  England.     Upon  this  lefuali 
Mr.  Gorham  instituted  a  proceeding  by  duplex  quereli 
against  the  bishop  in  the  Court  of  the  Archbishop  of  Can- 
terbury,  complaining  of  the  decision  of  the  bishop,  and 
alleging  that  he  entertained  no  doctrines  inconsistent  with 
those  of  the  Church.     The  case  was  heard  before  Sir  He^ 
bert  Jenner  Fust,  Dean  of  the  Arches,  who  dismidsed  the 
complaint  and  confirmed  the  decision  of  the  bishop.     Mr. 
Gorham  then  appealed  from  the  judgment  of  Sir  Herbert 
Jenner  Fust  to  her  Majesty  in  Council;  and  the  case  was 
by  her  Majesty  referred  to  the  Judicial  Committee  of  the 
Privy  Council,  by  whom  it  was  heard  at  great  length  in  the 
month  of  February  last ;  and  in  the  month  of  March,  the 
Judicial  Conmiittee  reported  in  favour  of  the  appeal,  aod 
made  a  reconmiendation  to  her  Majesty  accordingly;  upon 
which  her  Majesty,  on  the  9th  of  March,  issued  an  Order 
in  Council  to  carry  into  effect  the  report  and  recommeiKia' 
tion  of  the  Judicial  Committee. 

(a)  Show.  P.  C«.  88. 
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Hie  appeal  to  her  Majesty  in  Council  was  grounded  on 
he  statute  2  &  3  Will.  4,  c  92,  which  abolished  the  Court 
f  Del^ates  created  by  25  Hen.  8,  c.  19,  s.  4,  and  enacted 
hat  all  appeals  whidb  might  have  been  made  to  that  Court 
bould  thenceforth  be  made  to  the  King  in  Council;  and 
\j  the  subsequent  Act  of  3  <&  4  Will.  4,  c  41,  s.  3,  all 
uch  appeals  are  to  be  heard  by  the  Judicial  Committee. 

At  the  beginning  of  last  Easter  Term,  the  Bishop  of 

Sxeter  applied  to  the  Court  of  Queen's  Bench  for  a  pro- 

lilntion  to  prevent  any  further  proceedings  on  the  Order  in 

[}oancil,  made  pursuant  to  the  judgment  of  the  Judicial 

Committee,  on  the  ground  that  the  matter  in  controversy 

iri8  one  which  touched  the  Queen  as  patron  of  the  living, 

ind  that,  in  a  case  touching  the  Queen,  there  never  was  an 

appeal  to  the  Delegates,  and  so  neither  would  there  now  be 

an  appeal  to  her  Majesty  in  CounciL    The  Court  of  Queen's 

Bench,  after  taking  some  time  to  consider,  unanimously  rc- 

fased  to  grant  a  rule.     The  bishop  then,  later  in  the  same 

Temi,  made  a  similar  application  to  the  Court  of  Common 

Fleas,  and  that  Court,  in  the  following  Term,  by  an  iman* 

imoas  decbion,  also  refused  to  grant  the  rule  applied  for. 

The  judgments  of  both  those  Courts  proceeded  on  the 

ground,  that  even  supposing  the  matter  to  be  one  which 

toadied  the  Queen,  still  there  was  an  appeal  to  her  Majesty 

in  Council  under  the  statute  25  Hen.  8,  c.  19,  altered  by 

die  subsequent  statutes  of  the  2  &  3  Will.  4,  c.  92;  the 

orier,  therefore,  which  had  been  made  was  legal  and  valid; 

ttl  BO  the  bishop  was  not  entitled  to  a  prohibition. 

Late  in  the  last  Term,  the  bishop  renewed  his  applica- 
tion for  a  prohibition  by  applying  to  this  Court;  and  under 
the  drcumstances  of  the  case,  the  motion  before  us  being 
■ide  at  a  time  when  it  was  impossible  for  us  satisfactorily 
to  look  into  the  authorities  during  the  Term,  we  thought  it 
^  to  grant  a  rule  nisi,  in  order  tliat  the  matter  might  be 
^Bcneeed  and  disi)osed  of  at  the  present  sittings^  instead  of 
"^  left  to  stand  over  till  Michaelmas  Term,  as  it  pos- 
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sibly  might  have  done  it*  we  had  taken  time  till  after  the 
last  Term  to  consider  whether  we  ought  or  ought  not  to 
grant  a  rule  nisi.  The  rule  having  been  thus  granted,  cause 
was  shewn  against  it  on  the  29th. 

The  question  now  is,  whether  the  rule  is  to  be  made  abso- 
lute or  to  be  discharged.  This  involves  two  points:  first, 
whether  this  is  a  case  which  touches  the  Crown,  for  if  it  do 
not  touch  the  Crown,  it  is  admitted  the  appeal  to  the  Queen 
in  Council  is  well  founded :  secondly,  whether  in  all  caseS) 
(touching  or  not  touching  the  Crown),  there  is  an  appeal 
from  the  Archbishop's  Court  to  the  Queen  in  Council;  if 
there  be,  then  also  the  appeal  to  her  Majesty  in  Cound  u 
autliorised  by  law,  and  this  rule  cannot  be  made  absolute. 
In  the  Courts  of  Queen's  Bench  and  Common  Pleas  the 
judgment  was  founded  entirely  on  the  second  point;  wefr 
rected  the  attention  of  counsel  to  the  first  point  abo^ 
entertaining  as  we  then  did,  and  still  do,  considerable  doubt 
whether  the  matter  touches  the  Crown  or  not  But  we 
have  thought  it  unnecessary  to  decide  this  point,  as  we  are 
all  clearly  of  opinion,  that,  whether  a  case  of  duplex  querela 
before  the  archbishop  be  one  which  touches  the  Crown  or 
not,  there  was  an  appeal  given  by  tlie  25  Hen.  8,  c  19,  to 
the  King  in  Chancery,  and  therefore  now  there  is  an  appeal 
to  the  Queen  in  Council.  We  have  arrived  at  this  conclu- 
sion by  considering  what  is  the  combined  effect  of  the  two 
statutes,  24  Hen.  8,  c.  12,  and  25  Hen.  8,  c.  19,  by  whki 
last  statute  the  authority  of  the  Court  of  Delegates  in  these 
matters  was  first  created ;  for  the  Judicial  Committee,  wiA- 
out  any  doubt,  have  been  substituted  for  the  Court  of  Dc" 
legates,  and  have  (at  the  least)  the  same  jurisdiction. 

We  will  therefore  begin  with  the  24  Hen.  8,  c.  12.  By 
that  Act,  restraining  appeals  to  Rome  in  suits  testamentaiy* 
matrimonial,  and  for  tithes,  there  is,  first,  a  general  prohi- 
bition to  all  persons,  subjects  of  this  realm  or  resiants,  to 
appeal  to  Home  under  penalty  of  a  pi-jomunire;  and  then  a 
provision  by  the  5th  section,  that  where  the  king's  subject* 
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or  resionts  within  the  king's  dominions  had  before  used  to 
appeal  to  Rome,  concerning  the  three  causes  before  men- 
tioncdy  they  (i.  e.  the  king's  subjects  or  resiants)  should 
appeal  within  the  realm  of  England,  and  not  elsewhere,  in 
the  manner  and  form  thereinafter  pointed  out,  and  not 
otherwise. 
The  Act  then  proceeds  to  describe  four  classes  of  cases: — 
First,  causes  coming  before  the  bishops'  archdeacons, 
irhich  are  to  be  pursued  through  the  Bishop's  Court,  and  so 
to  the  Archbishop's  Court,  there  to  be  definitively  and 
Eoally  ordered,  decreed,  and  adjudged,  without  any  appclla- 
fion  or  provocation  to  any  other  person  or  persons,  court  or 
oourts.  Secondly,  causes  commenced  before  the  bishops, 
irhich  go  to  the  Archbishop's  Court,  in  precisely  the  same 
tenns  as  to  finality.  Thirdly,  suits  commenced  before  the 
archdeacon  of  the  archbishop,  which^  after  going  first  tlirough 
the  Court  of  Arches,  are  to  go  before  the  Archbishop  him- 
self, (obviously  referring  to  the  court,  now  obsolete  and  ab- 
iwbcd  in  the  Court  of  Arches,  formerly  held  before  the 
archbishop  in  person,  assisted  as  he  generally  was  by  asses- 
wn).  But  this  class  of  cases  also,  when  arrived  at  this  point, 
waa  to  be  definitively  and  finally  determined,  without  any 
other  or  further  process  or  appeal  to  be  thereupon  had  or 
•ued.  The  fourth  class  of  cases  was  those  of  suits  com- 
nKQcing  (as  this  present  case  did)  before  the  arclibishop 
lUDMelf^ — which  were  to  be  definitively  determined  by  him, 
without  any  other  appeal,  provocation,  or  any  other  foreign 
pwcess  out  of  this  realm,  to  be  used  to  the  let  or  derogation 
of  tlie  said  judgment,  sentence,  or  decree,  otherwise  tlian 
Dy  this  Act  was  limited  and  appointed. 

lliisthen  was  the  state  of  the  law: — by  express  words,  the 
dedaion  of  all  these  appeals  by  subjects  or  resiants  grieved 
i^t  be  commenced  in  various  Courts;  but  in  all  of  them 
Ae  decision  of  the  Court  of  the  Arclibishop  was  to  be  final, 
^^^herwise  than  was  by  that  Act  limited  and  appointed.  And 
«e  words  were  getieroly  and  clearly  ejctended  (if  the  Act  had. 
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but  for  the  proviso,  stopped  here)  to  all  suits,  whether  such 
as  touched  the  king  or  such  as  did  not.  But  then  came  the 
9th  section  as  a  sort  of  proviso  or  qualification  of  them  alL 
That  clause  enacted,  that  in  suits  touching  the  king,  ren- 
tilate,  commenced,  or  begun  in  any  of  the  said  Courts  (L  c. 
bishops'  or  archbishops'  archdeacons,  or  bishops'  or  arch- 
bishops' Courts),  the  final  appeal  should  be  to  the  ''spiritual 
prelates,  abbots,  and  priors  of  the  Upper  House  of  Conro- 
cation  of  the  respective  produces  where  the  suit  began;  and 
that  what  matter  there  should  be  determined,  appertain!]^ 
concerning,  or  belonging  to  the  king,  his  heirs  or  succes- 
sors, should  stand  and  be  taken  for  a  final  decree,  and  the 
same  matter  never  after  to  come  in  question  and  debate,  to 
be  examined  in  any  other  Court"  The  true  meaning  of 
this  is  clearly,  we  think,  to  repeal  the  finality  as  to  deci- 
sions in  the  Archbishops'  Courts  in  cases  which  touched  the 
king,  leaving  it  in  all  other  cases.  Then  came  the  25 
Hen.  8,  c.  19,  by  which  that  which  had  been  before  con- 
fined to  three  classes  of  ecclesiastical  cases,  was  extended  to 
all.  This  was  done,  we  think,  by  the  conjoint  operation  of 
the  two  sections,  the  3rd  and  4th;  which,  it  may  be  well  to 
obscn'e,  form  in  the  old  black-letter  editions  of  the  statute 
only  one  paragraph.  It  would  clearly  be  incorrect  to  say 
that  the  words  of  the  3rd  section,  in  their  strict  literal  mean- 
ing, can  be  construed  so  as  to  give  effect  to  the  obvious  in- 
tention of  the  legislating,  for  this  would  be  to  make  the 
logii*lature  enact,  first,  that  all  these  cases  should  be  Jinallj 
determined  without  any  appeal  from  the  Archbidiop's  Court; 
and  then,  by  the  4th  section,  alter  that  provision  by  giving 
a  further  appeal  to  the  Court  of  Delegates.  It  is,  we  think, 
clearly  more  simple  and  more  reasonable  to  say,  that  the 
two  sections,  taken  together,  mean  that  the  provisions  as  to 
the  form  and  manner  of  appeals,  given  in  the  24  Hen.  8, 
c.  12,  and  amended  by  the  4th  section  of  the  25  Hen.  8, 
c.  19,  shall  extend  to  the  three  classes  in  the  24  Hen.^ 
c.  12,  and  all  other  ecclesiastical  appeals  whatsoever.    And 


TRINITY    VACATION,    14  VICT. 


677 


if  we  do  this,  the  natural  mode  of  placing  the  sections  in 
order,  will  be  to  superadd  to  the  appeal  to  the  Archbishop's 
Court  a  new  Court  of  appeal,  thereby  repealing  the  finality 
of  that  Court,  and  substituting  in  its  place  the  finality  of 
the  new  Court,  (viz.  the  Court  of  Delegates,)  and  the  de- 
ehu:ation  that  there  shall  be  no  further  appeal  from  them. 
Now,  had  the  24  Hen.  8,  c  12,  been  so  framed,  it  is  clear 
that  the  Court  of  Delegates  would  have  been  the  ultimate 
Court  of  Appeal  provided  by  the  6th,  7th,  and  8th  sections 
of  that  Act    The  words  of  the  three  sections  were  general, 
lod  applicable  both  to  causes  touching  and  not  touching  the 
king;  the  words  of  the  section  as  to  the  Court  of  Dele- 
gates are  general  alsa     The  Archbishop's  Court  was  by 
these  sections  made  final;  the  Court  of  Delegates  is  in  like 
maimer  made  final.     The  proviso  in  the  9th  section  altered 
die  finality  as  to  the  Archbishop's  Courts,  but  confined  that 
fioality  to  matters  not  touching  the  king.     It  is  obvious 
that  a  similar  effect  may  well  be  given  to  the  words  which 
lender  final  the  decisions  of  the  Court  of  Delegates.  Indeed, 
it  was  admitted  at  the  bar,  and  could  not  be  denied,  that 
diis  order  of  the  sections  rendered  the  case  free  from  all 
doubt,  and  that  the  conclusion  (if  such  were  the  order) 
woohl  clearly  be,  that  in  cases  touching  the  king,  the  appeal 
woold  be  from  the  Archbishop's  Court  to  the  Court  of  De- 
legates.    And,  afler  considering  the  whole  question,  we  are 
of  (pinion  that,  according  to  the  true  construction  of  the 
two  statutes,  there  was  an  appeal,  in  all  cases,  (whether  they 
touched  the  king  or  not),  from  the  Archbishop's  Court  to 
&  King  in  Chancery,  and,  therefore,  that  there  now  is  an 
^peal  to  the  Queen  in  Council 

This  also  appears  to  be  the  result  of  the  most  eminent  of 
the  authorities  cited.  In  the  4  Inst  337,  Lord  Coke  says, 
(of  the  Court  of  Arches),  "From  this  Court,  the  appeal  is  to 
^Eing  in  Chancery,  by  the  said  Act  of  25  Hen.  8,  c.  19;" 
(DuUng  no  mention  of  any  exception  in  a  case  touching  the 
Crown).    Again,  in  that  part  which  treats  of  the  Court  of 


1850. 


In  re 

GOBHAM 
V, 

Bishop  ov 

EXXTBR. 


678 


EXCHEVJUER   RLPORTS. 


1850. 
In  re 

QORHAX 

r. 
Bishop  of 

EXSTRB. 


Delegates,  (p.  339),  he  says,  **  Tliese  delegates  do  sit  by 
force  of  the  king's  commission  in  three  causes:  first,  when 
a  sentence  is  given  in  any  ecclesiastical  cause  by  the  arch- 
bishop or  his  official,"  (again  making  no  mention  of  any 
exception).  And  lastly,  in  treating  of  appeals  (p.  340), 
he  sjiys,  (quoting  and  adopting  Lord  Dyer's  words), 
^'Iteni,  a  general  clause  that  all  manner  of  appeals,  (tthat 
matter  soever  they  concern^)  shall  be  made  in  such  manner, 
form,  and  condition,"  within  the  realm,  as  it  is  above  or- 
dered by  the  24  Hen.  8,  in  the  three  causes  aforesaid;  cad 
one  further  degree  in  appeals  for  all  manner  of  causes 
is  given,  \iz.  from  the  Archbishop's  Court  to  the  King  m 
his  Chancery."  So  Cona.  Dig.  tit  "  Praerogative,*  D. 
14,  after  setting  out  the  section  of  the  25  Hen.  8,  c  19, 
proceeds  thus,  ^^  And  therefore  in  all  ecclesiastical  causa 
an  appeal  lies  to  the  Delegates.^  Blackstone  (a)  alone 
of  all  the  authorities,  says,  "  The  appeal "  (where  the 
king  himself  is  a  party)  "  does  not  lie  to  the  King  in  Chancery, 
wluch  would  be  absurd;  but,  by  the  stat  24  Hen.  8,  c.  12, 
to  all  the  bishops  of  the  realm  assembled  in  the  Upper  House 
of  Convocation."  The  inacxjurate  manner  in  which  the 
statute  is  quoted,  affords  strong  ground  for  doubting  the 
conclusion  of  the  writer,  and  we  think  the  authority  of  Lord 
Coke  and  of  Chief  Baron  Comyns  is  not  outweighed  by 
this  reference  to  Blackstone.  Indeed,  if  the  passage  be 
taken  to  the  letter,  it  confines  the  appeal  to  the  Convod- 
tion  to  those  cases  in  which  the  king  himself  is  a  party; 
and  it  is  quite  clear  that  her  Majesty  is  not  a  party  to  the« 
proceedings,  and  so  it  would  be  no  authority  in  this  case 
at  alL 

The  Courts  of  Queen's  Bench  and  Common  Pleas  came 
to  the  conclusion  that  the  appeal  to  the  Convocation  wm 
altogether  abolished  by  the  eflfect  of  the  second  statute. 
They  both  thought,  that  when  by  the  express  proWaion  of 
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die  4th  section  in  the  25  Hen.  8,  c.  19,  a  new  appeal  was 
pven  to  all  parties  grieved  without  any  exception,  and  a 
lew  tribunal  was  constituted  for  the  purpose,  and  no  Air- 
ftor  iqppeal  was  to  be  had  or  made  from  the  same,  this  was 
m  effect  a  repeal  of  the  exceptional  right  of  appeal  given  by 
the  24  Hen.  8  in  the  particular  cases  of  matters  toucliiug 
tbe  Crown.     And  in  support  of  this  view  of  tlie  case  reli- 
Bice  was  placed  on  the  fact,  that  no  appeal  to  Convocation 
«Tcr  has  taken  place  during  the  tluree  centuries  and  up- 
Wiids  which  have  elapsed  since  the  passing  of  these  sta- 
tutes; and,  on  the  other  hand,  it  was  shewn,  tliat  in  several 
Oiies  since  the  reign  of  Henry  8,  (certainly  in  five,  per- 
fcipB  in  more)  in  which  the  king  was  concerned,  an  appeal 
hm  been  made  to  the  Delegates,  ^vithout  objection. 

The  conclusion  at  which  the  Courts  of  Queen's  Bench 
ttid  Common  Pleas  have  arrived  seems  to  us  so  reasonable 
»  oonstmction  of  the  statutes,  explained  as  they  are  by 
■lAeequent  usage  and  contradicted  by  no  contrary  practice, 
tihat  but  for  the  authority  of  Lord  Coke,  followed  by  a 
gveat  number  of  other  text-writers  of  eminence,  we  should 
^•4  once  have  adopted  it.  We  feel,  however,  that  the  au- 
"•iiority  of  Lord  Coke  is  not  to  be  lightly  disregarded;  and 
^Mainly  in  the  4th  Institute  he  speaks  of  the  Court  of  Con- 
"^mUion  as  a  court  to  which  there  was  an  appeal  under  the 
statutes  in  question  in  cases  touching  the  king.  Tliis  is 
'^fKHAy  stated  under  the  head  of  *^  Court  of  Convoca- 
^im,"  in  p.  323,  and  again  under  the  head  of  "  Appeals," 
^  p.  339.  It  is  true  that  in  the  latter  passage  Lord  Coke 
'^  not  speaking  from  his  own  mind,  but  is  only  giving  the 
^^eport  of  Lord  Dyer;  but  we  think  it  must  be  inferred, 
tfasl  he  meant  to  adopt  as  good  law  what  he  so  states  him- 
%df  to  lutYC  received  from  Lord  Dyer.  What  Lord  Coke 
^ttnia  states,  namely,  that  in  matters  which  touch  the  King 
thcTT  is  an  appeal  to  the  Upper  House  of  Convocation,  has 
leen  adopted  by  a  great  number  of  writers  of  the  highest 
eminence^  including  Lord  Chief  Baron  Comyns,  AylifTe  in 
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his  **  Parergon,"  and  others.  These  subsequent  authoritiei, 
it  was  said,  do  not  add  anything  to  the  weight  of  the  on* 
ginal  autliority  of  Lford  Coke,  from  whom  they  ohTioudj 
took  their  law;  nor  do  they,  save  Only  that  their  adoption 
of  what  had  been  laid  down  by  Lord  Coke  proves  that  thej 
did  not  doubt  its  accuracy.  It  was  indeed  a  matter  of  little 
or  no  practical  importance,  and  in  all  probability  thej 
adopted  Lord  Coke's  authority  without  much  or  perhifM 
any  investigation.  Still  the  result  of  the  whole  is,  thit 
Lord  Coke^  writing  long  after  the  reign  of  Henry  8,  says 
there  is  in  matters  touching  the  king  an  appeal  to  tbe 
Convocation,  and  many  subsequent  text-writers  of  great 
eminence  down  to  very  modem  times  assert  the  same.  In 
the  present  case  this  is  rather  matter  of  curious  specula- 
tion than  of  any  practical  importance,  for  in  either  view  of 
the  case,  the  proceedings  before  the  Judicial  Committee 
were  well  founded,  and  in  either  view  of  the  case  there  can 
now  be  no  further  appeal.  Kthe  second  statute,  25HeD.8y 
c.  19,  repealed  the  9th  section  of  the  former  statute,  the 
proceedings  questioned  by  the  present  application  are  pe^ 
fectly  regular.  So,  if  the  second  statute  merely  gave  a  fin^ 
ther  appeal  in  all  cases  to  the  Delegates,  equally  the  pro* 
ceedings  before  the  Judicial  Committee  now  questioned 
are  regular,  and  there  can  now  be  no  further  appeal  of  any 
sort,  as  the  3rd  section  of  the  2  &3  WilL 4,  c  92,  expmt 
ly  makes  the  judgment,  order,  or  decree  under  that  statote^ 
final  and  definitive, 

I£  we  were  compelled  to  decide  this  question,  we  shouU 
probably  come  to  the  same  conclusion  as  the  other  Goorti 
of  Westminster  Hall,  viz.  that,  in  effect,  the  stat.  25  Hea. 
8,  c.  19,  did  repeal  the  clause  in  the  24  Hen.  8,  c  12,  &  9^ 
which,  in  causes  touching  the  Crown,  gave  an  appeal  to  the 
Convocation.  There  is  on  the  one  hand  what  appean  to 
us  to  be  a  reasonable  construction  of  the  statute,  supported 
by  all  the  practice  that  is  known  to  exist  on  the  subjed^ 
and  opposed  by  none.  On  the  other  hand,  there  is  the  an- 
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tbority  of  Lord  Coke  and  the  text-writers,  that  some  appeal  1850. 
did  exist  to  the  prelates  of  the  Upper  House,  in  causes  touch- 
ing the  King.  But  as  we  have  obser\'ed,  this  is  now  prac- 
tically of  no  importance.  The  question  before  us  is  not 
whether  there  was,  after  the  passing  of  the  25  Hen.  8,  c.  19, 
iome  appeal  to  the  Convocation,  in  some  stage  of  causes 
touching  the  king,  but  whether  in  all  manner  of  (ecclesi- 
astical) causes,  there  was  an  appeal  from  the  Archbishop's 
Court  to  the  King  in  Chancery ;  and  we  *think  there  was, 
and  that,  therefore,  there  now  is  to  the  Queen  in  Council 
Onr  judgment  is  founded  on  what  we  hold  to  be  the  tnie 
MDstniction  of  the  Act,  and  on  the  eminent  authorities  al- 
ratdy  referred  to,  which  it  has  been  incorrectly  stated  lead 
to  a  contrary  conclusion. 

The  view  we  have  taken  may  be  fortified  by  some  matters 
pesented  to  us  in  the  course  of  the  argument.   The  section 
of  the  25  Hen.  8,  c  19,  which  gives  the  appeal  to  the  De- 
legatea,  expressly  says,  ^^  A  commission  shall  be  directed 
SkoM  in  case  of  appeal  from  the  AdmiroTs  Court^*   Now  it  is 
well  known  that  the  appeal  from  the  Court  of  Admiralty  to 
tlie  Delegates  has  always  been  of  all  manner  of  causes,  whe- 
ther touching  the  Crown  or  not.     It  was  forther  noticed, 
tkt  in  the  Irish  statute  28  Hen.  8,  c  6,  following  the 
oonrse  (very  generally  adopted^  of  assimilating  the  law  of 
Irdand  to  the  law  of  England,  the  appeal  to  Rome  is  taken 
awiy,  and  an  appeal  given  precisely  according  to  the  con- 
stniction  of  the  English  statutes  adopted  by  the  Courts  of 
Queen's  Bench  and  Common  Pleas.     It  is  true,  there  may 
not  have  been  a  Convocation  in  Ireland  similar  in  all  re- 
^)ect8  to  what  existed  in  this  country;  but  there  certainly 
^^  a  Convocation;  and  undoubtedly  there  were  "  spiritual 
Pfdates"  to  whom  the  appeal  might  have  been  given,  if  it 
''Oe  necessary  (as  it  was  generally  thought  to  be)  to  assi- 
vuhte  the  practice  in  Ireland  with  the  practice  in  England, 
*Qi  if  in  fiM!t  there  was  an  appeal  in  England  to  the  spiri- 
^  prelates  in  the  Convocation  here.     Lastly,  we  may  re- 
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1850.        mark  that  the  stat.  25  Hen.  8,  c.  19,  by  giving  the  ^peab 
^  In  re  ^      ^  ^  causes  ecclesiastical  from  the  archdeacon  to  the  bishi^ 

OoRHAM       or  ordinary,  and  from  him  to  the  metropolitan  or  archbishop, 

v. 
Bishop  of      and  from  him  to  the  King,  and  no  further^  (if  such  was  the 

effect  of  the  statute),  did  but  restore  the  ancient  law  of  the 
land  as  settled,  on  this  point,  by  the  constitutions  of  Claren- 
don, in  the  reign  of  Hen.  2,  a.d.  1164.     The  constitutions 
of  Clarendon  were  directed  against  the  encroachments  of 
ecclesiastical  power,  and  the  usurpations  of  the  papal  antho> 
rity;  and  next  to  the  Great  Charter  itself,  they  have  been 
always  considered  as  a  security  for  the  independence  of  the 
kingdom,  and  the  liberty  of  its  subjects.     These  last  obser- 
vations would  not,  of  themselves,  be  sufficient  to  support  oar 
decision;  but  they  add  strength  and  reason  to  the  anthon- 
ties  we  have  cited,  and  they  illustrate  the  constmction  o( 
the  statutes  which  we  have  felt  ourselves  bound  to  adqpt 
On  the  whole,  therefore,  entertaining,  as  we  do,  no  dooU 
upon  the  question  before  us,  and  concurring  with  the  other 
Courts  of  Westminster  Hall,  and,  as  far  as  we  know,  with 
every  judge  of  all  the  Courts,  we  do  not  think  that  we 
should  be  justified  in  creating  the  delay  and  expense  of  fin^ 
ther  proceedings  with  a  view  to  take  the  opinion  of  tlie 
House  of  Lords;  and  our  judgment  is,  that  the  rule  be  dis- 
charged with  costs. 

Rule  discharged,  with  costii 
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year  the  testa- 
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<,  and  appointed  exemlora,  and  si^ed  and  sealed  ber  aaid 

'  •■  follows : — "  Si^ed  and  staled  in  the  presence  of  H.  O., 

in  the  presence  of  two  witnc.isca  amounted  to  a  publication 
xpteased  tbat  the  will  was  published,  and  that  the  publico- 
Im  power,  and,  Ihenfore,  that  the  power  waa  well  executed. 
TT2 
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1850.         18  hereby  authorised  to  make  and  execute  notwithstanding 
YnioEKT       h^i*  said  intended  coverture,  direct  or  appoint,  and  in  de&nlt 
Bn^p  Of      ^^  ^^^  subject  to  such  direction  or  appointment,  to  the  use  of 
SoDOB  &  Man.  the  said  John  Ireland,  his  executors,  administrators  and  as- 
signs, for  their  own  use  and  benefit,  and  to  no  other  use 
and  intent  or  purpose  whatsoever." 

The  said  Susanna  Ireland  (formerly  Susanna  Short) 
made  and  executed  her  last  will  and  testament  in  writin(^ 
or  appointment  in  writing  in  the  nature  of  a  will,  dated 
February  17,  1826,  whereby  she  devised  the  said  estate 
comprised  in  the  said  settlement  after  the  death  of  her  said 
husband,  to  certain  of  her  relations  in  her  said  will  name^ 
and  she  appointed  her  executors,  and  concluded  her  said 
will,  in  the  words  and  figures  and  form  following,  that  is  to 
say: — "I  appoint  for  executors  of  this  my  will  the  Rer. 
Thomas  Vowler  Short,  the  Rev.  William  Short  (my  two 
nephews),  and  Kalph  Barnes,  Esq.,  attomey-at-law,  ex-  ] 
ecutor.  Susanna  Ireland,  (L.  &) 

"February  17,  1826. 

"  Signed  and  sealed  in  the  presence  of  Humphrey  Prit- 
chett.  Apothecary,  13,  Grreat  Queen  Street,  Westminster, 
Mary  Eames,  housekeeper  to  Mrs.  Ireland." 

The  said  Susanna  departed  this  life  on  the  1st  of  No- 
vember,  1826,  and  in  the  lifetime  of  her  said  husband 
without  having  altered  or  revoked  her  said  will,  which  hai 
been  duly  proved,  pursuant  to  an  Order  of  her  Majes^  is 
Council,  made  on  the  4th  of  March,  1847,  confirming  a  re- 
port of  the  Judicial  Conunittee  of  the  Privy  Council  in  a  ca«    t 
of  appeal  from  a  sentence  of  the  Prerogative  Court  of  tbe    j 
Archbishop  of  Canterbury.      The  said  John  Ireland  hm     ^ 
also  departed  this  life.     In  this  suit,  which  is  depending  ia 
the  Court  of  Chancery,  between  the  executors  of  the  aui     j 
John  Ireland  and  executors  of  the  said  Susanna  Irelani 
and  other  persons  interested  in  their  respective  estates,  it 
has  become  necessary  to  determine  whether  the  said  frill  of 
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said  Suaanna  Ireland  is  a  valid  exercise  of  the  power         1850. 
ippointment  of  the  said  estate,  which  was  so  given  or       yurcBVT 
lied  to  her  by  the  said  release  and  settlement  of  the      »    ^' 
h  of  January,  1794,  as  aforesaid  Sodob  &  llur. 

!lie  case  then  proceeded  to  set  out  certain  evidence  to 
Jblish  a  publication  of  the  will;  but  the  plaintiff's  counsel 
ittted  that  there  had  been  such  a  publication  of  the  wilL 
lie  question  for  the  opinion  of  the  Court  was,  whether 
and  Susanna  Ireland's  will,  or  appointment  in  the  nature 
will,  was  a  due  execution  of  the  said  power  of  appoint- 
it  so  limited  or  given  to  the  said  Susanna  Ireland  by 
omtained  in  the  said  indenture  of  release  of  the  28th  of 
nary,  1794. 

lie  case  was  argued  in  last  Easter  Term  (May  3),  and 
lity  Term  (May  29),  by 

^faBm  for  the  plaintiff — ^The  plaintiff  admits  that  there 
been  a  publication  in  fact  of  Susanna  Ireland's  will,  or 
ointment  in  the  nature  of  a  will,  but  contends  that  the 
mment  in  question  was  not  a  due  execution  of  the  pow- 
f  appointment  given  to  her  by  the  indenture  of  release 
settlement  of  the  28th  of  January,  1 794.  By  the  terms 
iiat  deed,  the  publication  of  the  will  must  be  attested. 
sre  is  an  absence  of  such  attestation  here.  In  Wright  y. 
A8fard(a)y  which  was  sent  by  Lord  Eldon{b)  for  the 
men  of  the  Court  of  Common  Pleas,  it  was  held  by  the 
jotity  of  the  Court,  dissentiente  JMansJieldy  C.  J.,  that  a 
ce  Section  that  a  deed  shall  be  under  the  hand  and  seal 
I  party,  attested  by  witnesses,  requires  the  attestation 
ned  by  the  witnesses  to  express  that  the  deed  was  both 
Bed  and  sealed  in  their  presence.  In  that  case  the  pow- 
was  required  to  be  executed  ^'  with  the  consent  of  Thomas 
ood  the  elder  and  Thomas  Wood  the  younger,  testified 
toy  writing  under  their  hands  and  seals,  attested  by  two 

(a)  4  Ttunt.  213.  (6)  17  Vea.  jun.  454. 
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1860.         or  more  credible  witnesses."      The  attestation  contained 

Yacm       *^®  words  "  sealed  and  delivered"  only,  and  was  held  to 

_    ^'  be  insufficient.    In  Doe  v.  Peach  (a\  the  Court  of  Einsfs 

Bishop  of  ....  ^ 

SoDOB  &  Mah.  Bench  ruled  in  compliance  with  tlie  preceding  case,  at  the 

same  time  expressing  the  respect  they  entertained  for  the 
opinion  of  Mansfield^  C.  J.     Lord  JElknborouffhy  C.  J.,  thwe 
said,  in  delivering  the  judgment  of  the  Court,  "  It  seems  to 
us,  that,  to  make  a  due  execution  of  the  power,  there  must 
be  a  making  of  an  instrument  with  all  the  forms  required 
by  the  power,  and  that  there  must  be  an  attestation  of  it§ 
execution  with  all  those  forms."     These  cases  were  foHoif^ 
ed  by  Wright  v.  Barlow  (i),  in  which  the  Court  of  Eii^f 
Bench  adhered  to  their  previous  decisions,  and  said,  that 
they  felt  themselves  bound  by  Doe  v.  Peach.     These  cases 
settled  the  question  as  to  deeds.     In  Moodie  v.  Reid{c)j 
a  power  to  be  executed  by  will  or  any  writing  or  appoint- 
ment in  the  nature  of  a  will,  to  be  signed  and  puNtskr 
ed  in  the  presence  of  and  attested  by  two  or  more  aedi- 
ble  witnesses,  was  held  to  be  not  well  executed  by  a  wil 
signed  by  the  donee,  and  attested  thus:  ^^  Witness  B.  E 
and  J.  H."    The  last  words  of  the  will  were,  "  these  my  hit 
bequests  signed  hy  me,"  &c.,  and  then  the  word  ^witnen' 
and  the  names  of  the  witnesses  followed.    Lord  C.  J.  QHk 
held,  that  the  witnesses  had  clearly  attested  the  signiiig; 
but  that  there  was  no  attestation  of  the  publication.    Tk 
learned  Chief  Justice  there  says,  that  he  does  not  dearlf 
understand  what  the  publication  of  a  will  is;  but  tliatke 
supposes  it  to  be  that  by  which  the  testator  designates  tlai 
he  means  to  give  effect  to  a  paper  as  his  will;  and  the  ob- 
servations of  Sir  John  Leach,  in  Stanhope  v.  Keir  (d),  vt 
to  the  same  effect.     In  Doe  v.  Pierce  (e),  it  was  held,  tbst  t 
power  to  appoint  by  deed  or  writing  under  the  donee's  hsnd 


(a)  2  M.  &  Selw.  576.  (d)  2  Sim.  &  Stu.  37. 

(b)  3  M.  &  Selw.  512.  {e)   6  Taunt.  402. 

(c)  1  Mad.  616 ;  S.  C,  7  Taunt.  355. 
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and  seal,  and  attested  by  two  or  more  credible  witnesses,  1S50. 
was  not  properly  pursued  by  a  will,  apparently  under  the  Yhtcskt 
testator^s  hand  and  seal,  which  seal  an  attesting  witness  be-  ^  ^^^  ^ 
lieved  was  aflixed  before  execution  and  attestation,  if  the  Sooob  &  Mas. 
attestation  did  not  notice  the  sealing  as  well  as  the  sign- 
ing; the  Court  holding  the  case  to  be  undistinguishable 
torn  that  of  Wright  v.  Waheford.  The  cases  of  Allen  v. 
Bradshaw  (a),  and  George  v.  RkUy  (b)y  may  abo  be  refer- 
red to  as  bearing  upon  this  subject.  The  case  of  Mac/tin' 
hjf  V.  Sison  (c)y  will  no  doubt  be  relied  upon  by  the  defend- 
ants; there  yice-Chancellor  Shadwell  said,  ^^The  next 
question  is  as  to  the  execution  of  the  power.  The  father^s 
wiQ  requires  that  the  power  shall  be  exercised  by  his 
daughter,  either  by  a  deed  or  instrument  in  writing  to  be 
by  her  sealed  and  delivered  in  the  presence  of  and  to  be 
attested  by  two  or  more  witnesses,  or  by  her  last  will 
and  testament  in  writing,  or  any  writing  purporting  to  be 
or  being  in  the  nature  of  her  last  will  and  testament,  to 
be  by  her  signed  and  published  in  the  presence  of  and  to  be 
attested  by  the  like  number  of  witnesses.  Now  I  find  no 
legal  definition  or  explanation  of  the  meaning  of  the  term 
'imblication;'  and  therefore,  if  it  appears  that  a  testatrix 
bas  produced  her  will  to  witnesses,  and  has  signed  and  seal- 
ed it  in  their  presence,  and  they  have  attested  that  she  has 
dme  80^  I  must  take  it  that  she  has  published  the  docu- 
ment in  their  presence.  I  am  of  opinion,  therefore,  that 
die  power  has  been  duly  exercised  in  point  of  form."  The 
eofxeetness  of  that  decision  is  questionable,  as  several  of 
ike  most  important  authorities  upon  the  point  were  not 
eited.  In  WaUrman  v.  Smith  (d)j  it  was  held  to  make  no 
tifference  that  the  deed  was  to  be  executed  in  the  pre- 
KDoe  of  and  attested  by  the  witnesses,  although  it  was 
luiBted  that  the  execution  was  the  thing  to  be  attested; 

(a)  I  Curt.  110.  (c)  8  Sim.  561. 

(*)  2  Curt.  1.  (d)  9  Sim.  629. 


988  BZCBEOUEK  BXPORTS. 

1990.  but  there  Vice-Chanceilor  Shadtoell  sud,  that  the  queatin 
TsMHR  wae  quite  differeut  from  the  questiou  as  to  publicatiiM. 
1^,^^  ^  In  ffard  v.  Steift  (a),  the  inatrument  was  eigued,  teiled, 
*■**■  *  **■■  imd  delivered,  aa  and  for  the  Ust  will  and  testament  of 
the  testatrix,  and  waa  attested  aa  such;  and  the  Court  of 
Exchequer  held,  that  the  power  which  required  the  palfi- 
cation  to  be  attec ted  was  well  executed.  That  caee  is  tbcn- 
fore  clearly  distinguishable  from  the  present.  Wama  r, 
Postkthwaile  {h),  and  Lempriere  v.  Valpii  (c),  may  be  T^aA 
upon  by  the  defendanta.  '  In  Burdett  v.  SpiUbury  (d),  laodl 
were  limited  to  such  usee,  &c.,  as  L.  H.  W.  should  appool 
by  her  la^t  will  and  testament  in  writing,  to  be  by  hersigit 
ed,  sealed,  and  published  in  the  presence  of  and  attested  t^ 
three  or  more  credible  witnesses.  L.  H.  W.  signed  sai 
sealed  on  instrument,  containing  an  appointment,  wfakt 
comuieuced  thus:  "  I,  L.  H.  W.,  do  publish  and  dedtn 
this  to  be  my  last  will  and  testament;''  and  it  ended  eIiik 
"  1  declare  this  only  to  be  my  last  will  and  tt-stainenl;  ■ 
witness  whereof,  I  have  to  this  my  last  will  and  tesUraol 
set  my  hand  and  seal,  the  I2th  of  September"  &c.  1^6* 
testation  waa  thus :  "  Witness  C.  B.,  E.  B.,  A.  B."  tal 
the  House  of  Lords  held  that  the  power  was  well  esecutel 
But  there  the  publication  appeared  upon  the  face  of  tl»* 
strument,  and  the  attestation  was  general.     In  the  prtutt 
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fident  teetificatioii  by  the  witneeses,  that^they  saw  the  testa-        1 8^0. 
tor  sign  what  they  knew  to  be  his  will;  in  what  words  it  was       VnrcBirT 
communicated,  or  by  what  acts  made  known,  is  utterly  in-      3„bop  or 
different.''  8ow>»  *  Mah. 

Humphry y  for  the  defendant  —  First,  according  to  the 

hngoage  of  this  power,  it  is  the  instrument  itself  which  is 

to  be  attested,  and  not  the    ceremony  of  publication. 

Secondly,  publication  is  not  of  itself  a  specific  act,  but  the 

remit  of  a  due  execution  of  the  testamentary  instrument. 

Thirdly,  even  if  publication  be  considered  as  a  specific  act» 

selling  is  a  publication  within  the  terms  of  the  power,  and 

thtt  is  attested.     The  meaning  of  the  word  *^  publication," 

befinre  the  1  Vict  c  26,  was  settled  by  several  authorities. 

Gfftdi  V.  Kenrick(a)  decided  that  delivery  was  equivalent  to 

i    pnUication.    A  fortiori,  eealing  would  be.     In  Doe  d.  SptU" 

*     kry  V.  Burdett{b)y  Coltmany  J.,  observes,  that  in  none  of  the 

eves  respecting  the  execution  of  powers  '^have  the  instru- 

Bents  been  held  to  be  well  executed  unless  the  attestation 

itadf,  either  stated  in  express  terms,  or  shewed  by  equivalent 

expressions,  that  the  requisite  conditions  had  been  complied 

with.'*    And  Aldersan,  B.,  there  8ays(c),  that  any  words  in 

the  attestation,  shewing  the  will  or  instrument  to  have  been 

L     eooqdeted  as  an  operative  instrument,  will  satisfy  the  word 

f     pHuhed,  or  the  word  delivered,  in  a  power.     In  Yiner's 

Abridg.  ^Devise,"  (N.  2),  pL  16,  it  is  said,  ''  upon  a  trial 

It  bur  in  this  Court,  in  an  issue  out  of  Chancery,  first,  it 

VM  resolved  by  the  whole  Court,  that  if  a  man  draws  up 

Ub  own  will  and  sends  it  to  counsel  to  be  advised  of  the 

Icpfity  of  it,  this  is  no  will  unless  it  has  a  publication  after 

^  receives  it  back  from  his  counseL     Secondly,  it  was  re- 

^AhAj  that,  if  after  his  will  came  from  counsel  with  al- 

^cnttiiMiB  made  by  counsel,  the  party  puts  his  seal  to  it,  or 

^obecribes  his  name,  or  writes  upon  it  *  This  is  my  wiU,' 

(«)  S IL  &  W.  461.         (b)  OA.k  £.  942.         (e)  9  A.  &  £.  957. 


Mid  if  he  writes  these  words,  '  ugned,  sealed, 
as  his  will,'  iHid  prays  the  witaesses  to  e 
names  to  that,  it  will  be  a  sufficient  puUkati 
though  the  witnesses  do  not  hear  him  declai 
wilL"  And  Sir  J.  Hollls  mentioned  a  case  ( 
Lord  ChanceUor  Shafiedmry  before  the  29  C 
man  wrote  his  will  with  Iiis  otrn  hand,  and  ale 
*■  signed,  scaled,  and  published  in  the  preseQ' 
witnesses  had  subscribed  it,  it  was  held  to  b« 
publication."  WalUs  v.  WoUit,  T.  1762,  cite< 
Eccles.  Law,  p.  100,  9tb  ed.,  is  an  authoritr 
ejfect  In  Trunmer  v.  Jackson,  also  cited  in 
cles.  Law,  p.  102,  "  the  witnesses  were  de 
testator  at  the  time  of  the  execution,  and  w 
lieve,  from  the  words  used  \>j  the  teetatw  at 
of  the  instrument,  that  it  was  a  deed  and  ni 
was  delivered  as  his  act  and  deed;  and  the  ^ 
aitd  delivered"  were  put  above  the  place  w 
nesses  were  to  eubecribe  their  names.  And  : 
ed  by  the  Court,  as  it  is  sud,  for  the  inc<nii 
might  arise  in  lamilies,  from  having  it  knoi 
son  had  made  his  wiU,  that  this  was  a  ml 
rion."  Also  in  Whik  v.  TnuiMt  of  the  Britu 
it  was  held  that  a  will  of  lands,  sulwcribed 
nesses  in  the  presence  and  at  the  request  of  \ 
Buffituently  attested  within  the  Statute  <tf  Fn 
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Sutm(a)  is  an  express  authority  that  sealing  is  equivalent         1850. 
to  deliveijy  for  the  purpose  of  publication.     There  the  tes-       YiHOEirr 
tator  bequeathed  a  certain  sum  in  trust  for  his  daughter     ^   ^'^  ^^ 
for  life,  and  after  her  decease  in  trust  for  such  persons  as  Sodob  &  Max. 
ahe  should  by  deed  or  will,  signed  arid  pvbtished  by  her  in 
the  presence  of  and  attested  by  two  witnesses,  appoint. 
The  daughter  made  a  will,  which  was  expressed  to  be  sign> 
ed  and  sealed  only,  but  which  was  attested  by  three  wit- 
neflses;  and  that  was  held  a  due  execution  of  the  power. 
In  Barnes  v.    Vincent  {b\  yice-Chancellor  Knight  Bruce 
asked  ^'  What  is  held  to  amount  to  a  publication  in  the 
Ecclesiastical  Courts?    Is  declaration  of  testamentary  in> 
tention  sufficient?"    During  the  lifetime  of  the  testator, 
pabKcation  may  be  said  to  be  potential  only,  and  it  is  the 
death  which  completes  it     Where  a  widow,  after  the  death 
of  her  husband,  delivered  a  will  made  during  coverture  to 
her  executor  for  safe  custody,  such  delivery,  coupled  with 
other  recognitions,  was  held  to  amount  in  a  Court  of  probate 
to  republication:  Miller  v.  Brown  (c).     An  award  is  **  pub- 
fished"  when  it  is  executed  by  the  arbitrator  in  the  presence 
of  and  attested  by  witnesses:  Brooke  v.  Mitchell{d).     In  like 
manner  a  will  is  ^^  published  "  when  the  testator  has  done 
some  act  indicating  that  the  instrument  is  complete.     In 
Boberts  on  Wills,  sect  2,  p.  100,  it  is  said,  ^^  the  term  it- 
idf  (publication)  seems  never  to  have  borne  any  very  pre- 
cise or  appropriate  meaning,  or  to  have  indicated  any  cer- 
tam  and  fixed  form."    Where  a  testatrix  called  the  wit- 
iMssea  to  attest  her  will,  sealed  it,  and  declared  it  to  be  her 
Bot;  that  was  held  a  ^'  publication  "  within  the  meaning  of 
ft  power  which  required  the  will  to  be  signed  and  published 
in  the  presence  of  witnesses :    Warren  v.  Postlethwaiie  («). 
Stdhug  for  this  purpose  must  be  considered  equipotent  with 


(a)  8  Sim.  561.  {d)  6  M.  &  W.  473. 

(ft)  5  Moo.  P.  C.  205.  (e)  2  Coll.  C.  C.  108. 

(e)  2  H«gg.  EccL  Rep.  209. 
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istO.        deUoery,     In  Johnson's  Dictionary  tte  word  "  eeal "  >s  d*- 
Tmn       fined  u  *'  any  act  of  confirmadon."     Tke  auUioritiee  R&el 
V'  on  bj  the  pluntiff  are  distinguiahable  from  the  premt 

B^M  tf  Mur  case.  In  Waterman  v.  Smith  (a)  no  question  aniee  u  tt 
publication.  In  Doe  t.  /^erM(&)  the  atteststioQ  noticedAi 
fflgniog  but  omitted  the  sealing,  which  the  power  reqii^ 
ed  to  be  attested.  In  Moodie  t.  Rad(c)  the  attestation  fij 
not  point  to  &e  publication;  and,  beudes,  both  that  cut 
and  Stanhope  t.  Kdr  {d)  may  be  conmdered  as  oveiruled  bj 
^^^^^^  Doe  d.  Spihbury  v.  Burdftt(e).  [He  then  referred  to  pas- 
sages in  the  judgments  of  Aiderson,  B.,  and  Parkf,  B.,  aa 
reported  in  9  A.  &  E.  954, 956,  957, 971,  and  the  judgmenti 
of  Wightman,  J,,  Ershine,  J.,  and  Patteson,  J.,  in  that  taK, 
as  reported  in  10  CI  &  Fin.  346,  368,  371,  396.] 

Malins,  in  reply, — The  term  "  publication"  imports  ^ 
the  witnesses  were  informed  at  the  time  of  attestation  tlri 
the  instrument  was  a  testamentary  instrument.  The  laww 
thia  subject  Iiaa  been  settled  by  a  series  of  authorities,  whick 
are  recognised  aa  binding  in  Doe  d.  SpiUbury  v.  BurdetHt\ 
The  casea  of  Wright  v.  WaAeford  (f),  Stanhope  v.  Kar  (fli 
and  Doe  v.  Pierce  (i)  shew  that  not  merely  the  inetrumfll 
but  also  the  ceremony  of  publication  must  be  attestti 
Since  tho  Statute  of  Frauds,  the  Tv-itneaees  attest  all  thtl » 
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Sealing  is  no  publication^  for  it  does  not  communicate  to         18^0. 
the  witnesses  that  the  instrument  is  to  operate  after  the       Vnrorar 
death  of  the  party  executing  it,  but  rather  raises  a  pre-      g    ^* 
ramption  the  other  way.    Besides,  sealing  was  not  required  Sodor  &  liar, 
by  the  power,  and  was  therefore  a  mere  nugatory  act.   [He 
abo  referred  to  Simeon  y.  Simeon  (a)j  Bartholomew  v.  Har^ 
man  (6).] 

Ciur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Aldebson,  R — ^We  shall  certify,  in  this  case,  to  the 
Vioe-Chancellor,  that  we  are  of  opinion  that  the  power  was 
well  executed. 

By  the  settlement,  on  the  marriage  of  the  Dean  of  West- 
minster with  Idlss  Susanna  Short,  a  power  was  given  to  that 
lady,  during  coverture,  by  any  deed,  sealed  and  delivered  in 
the  presence  of  and  attested  by  two  or  more  witnesses,  or 
by  her  last  will  signed  and  published  in  the  presence  of  and 
attested  by  two  or  more  witnesses,  to  appoint  certain  pro- 
perty therein  mentioned  to  such  uses  as  she  might  choose. 
It  appears  that,  by  her  will,  dated  the  17th  February, 
IS26,  she  made  such  appointment.  The  attestation  clause 
k  as  follows :  ^^  Signed  and  sealed  in  the  presence  of  Hum- 
pkrey  Pritchett "  and  *<  Mary  Eames." 

The  question  is,  whether  this  is  sufficient.  It  depends 
QQ  the  state  in  which  the  law  was  left  by  the  case  of  Bur- 
itt  V.  S^nlsburyy  in  the  House  of  Lords.  We  are  unable 
to  tee  how,  after  that  decision,  the  law  previously  consi- 
gned to  be  established  by  the  well-known  case  of  Wright 
▼•  Waktford  can  be  considered  as  in  force.  It  seems  to  us 
that  it  was  by  the  decision  of  Burdett  v.  Spilsbury  really 
^^▼erniled.  Now,  if  that  be  so,  it  would  be  quite  clear  that 
this  power  was  well  executed.     But  we  are  embarrassed  by 

(a)  4  Sim.  M5,  (h)  \5  Sim.  78. 
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1B50.        certain  dicta  of  the  noble  lords  hy  whoai  the  deciuoo  of 
'nmnr       ^"^  v-  Spilaburtf  was  pronounced,  in  which  they  say  tky 
"-  do  not  mean  to  overrule   Wright  v.  fVakeford,  but  km 

ft  ft  Ku.  ita  authority  untouched,  and  to  confine  their  deciuoD  to  Ai 
ca^es  where  the  attestation  ia  general,  and  omits  altogedn 
all  mention  of  the  formalities  required  by  the  power  to  1m 
attested.     But,  even  if  this  be  bo,  we  Btill  think  this  poMf 
was  well  executed.     It  is  rouceded  that  the  attestation  need 
not  follow  the  words  of  tlie  power  literally.     Where  tiie   , 
power  given  is  to  be  exercised  by  signing  and  publisLiog  I 
an-ill,  find  by  having  an  attestation  of  both  these  fonudiuet)  f 
it  woidd  clearly  be  well  executed,  if  the  attestation  eipre*  I 
ed  that  it  was  signed  and  delivered;  and  this  was  eiprtt^  J 
so  determined  by  this  Court  in  the  case  of  ff'ard  v.  Srtjl  I 
and  by  Vice-Chancellor  SfiadireU  in  Simeon  v.  Simeon. 

Now  what  ia  the  principle  which  governs  these  decisiifflf  I 
We  think  it  is  tliis;  that  if  the  attestation  express,  iuaj  I 
form  of  words,  an  act  to  have  been  done  in  the  preseM  ^  I 
witnesses,  by  which  the  complete  execution  of  the  infli*- 1 
ment,  aa  required  by  the  power,  appears  to  have  betii  ^  I 
fected,  it  will  be  sntEcient;  but  that,  where  the  fraicerofllf  I 
power  requires  two  or  more  such  acts  to  be  done,  tlrt  •  I 
the  attestation  expresses  only  the  doing  of  one  of  them,  w*  I 
though  all  persona  would  clearly  infer  that  the  other  art  W  I 
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considered,  then  we  have  enough  in  this  attestation  to  fill-         1850. 
fil  the  whole  power,  for  it  is  signed  in  the  presence  of  two       Vikceht 
witnesses,  and  it  is  published  also,  if  being  sealed  in  the      Bisnop  or 
presence  of  witnesses  amounts  to  a  publication.     And  both  Sodor  &  Maw. 
these  acts  are  here  stated  in  the  attestation. 

We  therefore  think,  for  these  reasons,  that  this  power  was 
weU  executed,  and  shall  certify  accordingly. 

The  following  certificate  was  afterwards  sent  to  the  Vice- 
Chancellor  (a) : — 

^  We  have  heard  this  case  argued  by  counsel,  and  have 
considered  it;  and  we  are  of  opinion  that  the  said  Su- 
aanna  Ireland's  will,  or  appointment  in  the  nature  of  a  will, 
WB8  a  due  execution  of  the  power  of  appointment  limited 
or  ^ven  to  her  by  and  contained  in  the  indenture  of  settle- 
ment dated  January  28,  1794. 

"  Fked.  Pollock. 

"  E.  F.  Ald£rson. 

*<  R.  M.  KOLFE. 

«  T.  J.  Platt." 

(a)  The  following  certificate  had  been  preriouslj  sent  to  the  Vice- 
Cbmcdlor  by  the  Conrt  of  Common  Fleas  upon  a  case  sent  for  the 
cpmion  of  that  Court : — 

^This  case  has  been  argued  before  us,  and  we  are  of  opinion  that 

Sniamia  Ireland's  will  (or  appointment  in  the  nature  of  a  will)  was  a 

^  execution  of  the  power  of  appointment,  limited  or  given  to  her  by 

nd  contained  in  the  indenture  of  release  and  settlement  of  the  28th  of 

JiBoiry,  1794." 

"Thos.  Wiij>b, 

'^W.  H.  Maulb, 

"  C.  Cbesswell. 

"May 5,  1849."  "E.  V.  Wiluams." 
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IN  THE  EXCHEQUER  CHAMBER. 

{In  Error  from  the  Court  of  Exchequer). 

June  17.      The  Thames   Haven  Dock  and  Railway  Compakt 

V.  Brymer  and  Others,  Assignees  of  Bromley,  a  Bank- 
rupt 

A  declaration  X  HIS  was  a  writ  of  error  brought  upon  a  judgment  (^ 

the^asaignees  the  Court  of  Exchequer  (a).     It  was  an  action  of  covenant, 

^^  ^  'state?  brought  by  the  pl^ntifis  below  as  assignees  of  one  William 

Uiatbyadeed  Bromley,  a  bankrupt,  against  the  defendants  below,  on  a 

the  first  part;  deed  made  to  the  bankrupt, 

wife^of  the  M-  '^^^  declaration  stated  "  that  whereas,  heretofore  and  be- 

cond  part;  V. 

and  the  said  B.,  described  as  tmstees,  of  the  third  part;  and  the  Thames  Haven  Dock  ud 
Railway  Company,  the  defendants,  of  the  fourth  part;  after  reciting  that  certain  persoot  oa 
behidf  of  the  Company  had  agreed  to  buy  certain  premises,  and  that  B.  had  agreed  to  sell  tbi 
same,  it  was  witnessed,  that,  in  consideration  of  a  certain  sum  already  paid  to  B.,  and  in  coa- 
aideration  of  the  further  sum  of  2936^.  to  be  paid  to  B.,  and  to  V.  and  B.,  according  to 
their  respective  rights  and  interests  in  the  premises,  on  or  before  the  25th  of  March,  1841^ 
B.,  D.,  S.,  and  V.  agreed  to  sell  the  premises ;  and  that  B.  would,  at  his  own  expense,  d^aei 
a  good  title  to  the  same;  and  that  B.,  and  all  other  necessary  parties,  would,  on  or  before 
the  said  25th  of  March,  on  payment  by  the  Company  of  the  said  sum  of  29d6iL,  at  the  eosti 
and  charges  of  the  Company,  execute  and  procure  to  be  executed  a  proper  conTeyanoe  for 
conveying  the  fee-simple  of  the  premises;  and  that  the  Company  thereby  agreed  witli& 
that  they  would,  on  or  before  the  said  25th  of  March,  and  on  the  execution  of  such  ooaTCj- 
ance,  pay  the  said  sum  of  2936/.,  and  until  payment  of  the  said  sum  would  pay  interest  oa 
the  same  to  B.  and  his  assigns ;  that  the  25th  of  March  had  elapsed,  and  although  B.  befoiv 
his  bankruptey,  and  the  plaintiffs  as  his  assignees  after  it,  were  willing  and  ready  to  dediee 
a  good  title,  and  though  B.  and  the  necessary  parties  were  ready  and  willing,  on  paymeni 
by  the  defendants  of  the  said  sum  of  2936/.,  to  execute  a  conveyance,  and  would  have  doai 
so,  but  that  the  defendants  discharged  B.  and  the  plaintiffs  from  deducing  such  good  titl% 
and  from  executing  such  conveyance.    The  declaration  then  alleged  as  a  breach,  that  tJie  d*> 
fendanta  did  not  prepare  a  proper  conveyance,  nor  pay  to  B.  or  to  the  plaintifb  the  som  of 
2986/.,  or  any  part  thereof  i^Held^  on  error,  affirming  the  judgment  of  the  Court  of  Sxeki- 
quer,  on  speciiJ  demurrer  to  the  declaration,  first,  that  the  assignees  of  a  bankrupt,  suing  oa 
a  deed  made  to  the  bankrupt,  are  not  bound  to  make  profert  of  the  deed ;  secondly,  thittk 
breach,  that  the  defendants  had  not  prepared  the  conveyance  nor  paid  the  money,  was  cood, 
for,  as  the  deed  provided  that  the  conveyance  was  to  be  o^  ^  costs  ana  charges  of  the  drfendatiU, 
it  lay  on  them  to  prepare  it;  thirdly,  that  the  execution  of  the  conveyance  and  the  payment 
of  the  money  were  concurrent  acts ;  but  that  the  deduction  of  a  good  title  by  B.  was  Decef* 
sarily  a  condition  precedent  to  the  preparation  of  the  conveyance,  as  the  conveyance  could  aot 
be  properly  prepared  until  the  title  was  deduced ;  fourthly,  that  the  averment  that  the  defend- 
ants disdhargeaB.  and  the  plaintiffs  from  deducing  title,  though  not  alleged  to  have  been  un- 
der seal,  was  sufficient  on  general  demurrer;  and,  lastly,  that  it  was  not  necessary  to  point  out 
the  respective  interests  of  B.  and  others  in  the  money  to  be  paid,  as  the  covenant  was  act  i 
covenant  to  pay  the  principal  sum  to  B.  and  the  others  according  to  their  respective  iMkt- 
eets,  and  Uie  interest  to  B.,  but  was  a  covenant  to  pay  to  B.  both  principal  and  interest 

(a)  2  Exch.  549. 
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fore  the  said  W.  Bromley  became  bankrupt,  to  wit,  on  the 
22nd  of  April,  1841,  by  a  certain  deed  then  made  and  enter- 
ed into  between  the  said  W.  Bromley,  of  the  first  part; 
one  George  Dyer,  Esq.,  and  Sarah  Ann  his  wife,  of  the  se- 
cond part;  one  Petty  Vaughan  and  the  said  W.  Bromley, 
therein  described  as  trustees  under  the  marriage  settlement 
of  the  said  G.  Dyer  and  Sarah  Ann  his  wife,  of  a  sum  of 
230(ML  secured  to  the  said  S.  A.  Dyer  by  a  mortgage  of  the 
liereditaments  thereinafter  mentioned,  of  the  third  part;  and 
the  said  Company  of  the  fourth  part:    After  reciting  that 
hy  certain  conditions  of  sale,  the  premises  thereinafter  and 
hereinafter  mentioned  had  been  advertised  to  be  sold  by 
auction  on  the  27th  of  May,  1836,  unless  an  acceptable 
offer  were  previously  made  by  private  contract,  and  that 
by  a  memorandum  indorsed  on  one  of  the  said  particulars 
and  conditions  of  sale,  dated  17th  of  May,  1836,  James 
Lamnerez  Jephson,  Esq.,  and  Ernest  Yaux,  Esq.,  therein 
respectively  described,  on  behalf  of  themselves  and   the 
other  members  of  the  committee  of  the  said  therein  pro- 
posed Thames  Haven  Rtulway  Company,  agreed  to  purchase 
Ae  said  premises  at  the  sum  of  50002.,  and  to  complete  the 
■une  agreeably  to  the  conditions  of  sale,  provided  the  Bill 
dien  in  Parliament  for  such  railway  should  pass  into  a  law, 
aal  the  said  W.  Bromley  agreed  to  sell  the  same ;   and 
ifter  further  reciting  that  the  said  railway  Company  ob- 
tyned  such  Act  of  Parliament,  and  had  entered  into  the 
tRingement  thereinafter  and  hereinafter  mentioned  for  the 
(■yment  of  the  said  purchase-money,  &c. :   Tt  was  wit- 
iMed,  that  in  consideration  of  the  sum  of  2500/.,  at  the 
time  of  the  execution  of  that  agreement  paid  to  the  said 
W.  Bromley,  by  the  consent  and  with  the  approbation  of 
Ae  lud  G.  Dyer  and  Sarah  Ann  his  wife,  and  the  said 
PtVangfaan,  and  in  consideration  of  the  further  sum  of 
WSJl  17*.  9dl  to  be  paid  to  the  said  W.  Bromley,  and  to 
^  nid  P.  Vaughan  and  W.  Bromley,  according  to  their 
'wpectivc  rights  and  interests  in  the  premises,  on  or  before 
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in  coses  of  lands  taken  and  purclutsed  hy  die 
deduce  a  good  title  to  the  stud  hereditamentc 
subject  to  the  conditions  following,  that  ia  tc 
that  the  stud  W.  Bromley,  and  his  heirs  an 
all  other  necesaaiy  parties,  would,  on  or  befbi 
of  March,  1844,  on  payment  by  the  stud  G 
Bud  sum  of  2936£  lit.  9d.,  at  the  costs  and 
Bud  Company,  their  successors  and  aangni 
procure  to  be  executed  a  proper  conveyaDoe 
and  assuring  the  fee  simple  and  inheritancf 
etad  hereditaments,  with  their  appurtenaa 
said  Company,  their  successors  and  asdlgni 
incumbrances  except  the  payment  of  an  at 
of  2L  14«.  and  land  tax.  And  the  aud  Cm 
agreed  with  the  said  W.  Bromley  and  hi 
they,  their  successors  or  assigns,  would,  oo 
said  25th  of  March,  1844,  and  on  the  ezc 
conveyance  as  aforesaid,  pay  the  aaid  sum  of 
and  would  in  the  meantime,  and  until  dw  i 
etdd  2936L  17«.  9d.,  pay  mterest  npm  the  ■ 
the  rate  of  6L  for  every  100^  by  the  year, 
yearly  payments,  on  the  25th  of  March  si 
September  in  every  year,  nnto  the  mad  W 
executors,  adminiatrators,  and  aawgns,  tea^ 
aaiA  25th  of  March,  A.D.  1844,  had  tiaft 
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rQq)ectiyely  ready  and  willing,  at  the  expense  of  him  the 
nid  W.  Bromley,  before  he  became  bankrupt,  and  of  the 
plunti£b  as  assignees  after  such  bankruptcy,  except  so  far 
as  the  same  has  been  otherwise  provided  for  by  the  said 
Act  in  cases  of  land  taken  and  purchased  by  the  said  Com- 
pany, to  deduce  a  good  title  to  the  sdd  hereditaments  and 
premises,  subject  to  the  said  conditions  in  the  said  deed 
mentioned  in  that  behalf;  and  although  the  said  W.  Brom- 
ley, and  his  heirs  and  assigns,  and  all  other  necessary 
parties,  for  a  long  time  before  and  on  the  25th  of  March, 
AJ>.  1844,  were  ready  and  willing,  on  or  before  the  day  and 
year  last  afores^d,  on  payment  by  the  said  Company  of 
the  said  sum  of  293621  17«.  9(f.,  at  the  costs  and  charges  of 
the  said  Company,  their  successors  or  assigns,  to  execute 
and  procure  to  be  executed  a  proper  conveyance  for  con- 
veying and  assuring  the  fee  simple  and  inheritance  of  and 
in  the  said  here^taments,  with  their  appurtenances,  unto 
the  said  Company,  their  successors  and  assigns,  free  from 
•n  incumbrances,  except  the  payment  of  the  said  annual 
qmt-ient  of  2L  14«.,  and  land-tax;  and  although  the  said 
W.  Bromley,  before  he  became  bankrupt,  and  the  plain- 
tifi  as  assignees  as  aforesaid  after  such  bankruptcy,  during 
iD  tiie  time  in  that  behalf  aforesaid,  would,  at  such  expense 
as  in  that  behalf  aforesaid,  except  as  aforesaid,  have  de- 
duced a  good  title  to  the  said  hereditaments  and  premises, 
mbject  as  in  that  behalf  aforesiud;  and  the  said  W.  Brom- 
hj  and  bis  heirs  and  assigns,  and  all  other  necessary  par- 
tin,  during  all  the  time  in  that  behalf  aforesaid,  would  have 
eseeated  and  procured  to  be  executed  a  proper  conveyance 
6r  conveying  and  assuring  the  fee  simple  and  inheritance 
tftiQflaid  onto  the  said  Company  as  aforesaid,  free  from  nil 
inciiinbrBnceB  except  as  aforesaid,  of  all  which  the  said 
Company,  to  wit,  on  the  said  25th  of  March,  1844,  and 
Vmg  before,  that  is  to  say,  from  the  day  of  executing  the 
ittddeed,  continually  had  notice;  but  that  the  snid  Com- 
pmy,  to  wit,  on  the  said  2oth  of  March,  1844,  disoliarged 
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the  said  W.  Bromley  and  the  pbdntifiB,  as  such  assignees 
as  aforesaid,  from  deducing  such  good  title  as  aforesud,  and 
from  the  execution  of  such  conveyance  as  aforesidd*  Yet 
the  said  Company  did  not  nor  would  regard  or  keep  thdr 
said  covenant  in  that  behalf,  and  did  not  nor  would  prepare 
such  proper  conveyance  as  aforesaid,  for  such  execution  as 
aforesaid,  or  otherwise;  nor  pay  to  the  said  W.  Bromleyi 
or  to  the  plaintiffs,  as  such  assignees  as  aforesaid,  the  aid 
sum  of  2936^  17 s.  9(f.,  or  any  part  thereof;  and  have  alto- 
gether neglected  and  refused  so  to  do,  &c. 

The  declaration  contained  a  second  breach,  which  wai 
abandoned  in  this  Court  and  in  the  Court  below  by  the 
plaintiffs'  counseL 

The  defendants  below  demurred  specially  to  this  dedan- 
tion,  but  the  only  objection  pointed  out  by  the  special  de- 
murrer was  the  want  of  profert 

The  case  was  argued  in  this  Court  (Feb.  7)  (a),  by 

Peacock  for  the  plaintiffs  in  error,  the  defendants  below. 
— The  declaration  is  bad  on  several  grounds.  In  the  finfc 
place,  there  is  no  averment  of  profert  of  the  deed  on  whidi 
the  plaintiffs  below  sue,  and  there  is  no  excuse  for  want  of 
profert.  The  case  of  Grai/  v.  Fielder  (b)  wiU  be  relied  upon 
by  the  defendants  in  error.  That  decision  proceeded  up- 
on the  ground  that  tlie  assignees  of  a  bankrupt  had  no  meaitf 
of  obtaining  the  bond  upon  which  the  action  was  brought 
But^  under  the  bankrupt  law  as  it  then  stood,  the  debt  passed 
to  the  assignees,  but  the  security  did  not.  The  64th  sectktt 
of  the  6  Geo.  4,  c  16,  differs  in  tliis  respect  from  the  old  sta- 
tute of  1  Jac.  1,  c.  15 ;  for,  by  the  64th  section,  the  assigneei 
become  entitled  to  all  the  deeds  relating  to  the  lands  of  i 
bankrupt.  Although  in  general  a  party  who  comes  in  by 
operation  of  law  need  not  make  profert,  yet  if  the  deed  be- 
long to  him,  he  must  shew  it,  though  he  come  to  the  estate 

(a)  Befbre  Patteson,  J.,  Cole-      J.,  and  Wiaiamjty  J. 
rifigejJ.<,WightmanyJ.yCreMipeUf  (h)  Cro.  Cw.  209. 
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by  act  of  law:  Com.  Dig.  tit  «  Pleader''  (O.  8),  (O.  9> 
An  administrator  who  sues  upon  a  deed  of  his  intestate 
must  make  profert  Here  the  deed  clearly  belonged  to 
and  was  in  the  possession  of  the  bankrupt,  and  an  equal 
i^t  to  it  vested  in  his  assignees:  for  it  could  not  be 
eontended  that  the  bankrupt  had  no  such  title  to  the  deed; 
if  that  were  so,  the  declaration  would  clearly  be  bad.  The 
rale  which  makes  profert  necessary,  was  established  for  the 
benefit  of  defendants;  and  if  it  be  not  made,  a  valid  ex- 
ease  for  such  omisdon  at  all  events  is  necessary:  Hodgson 
V.  Wardejn  {a^  The  bankrupt's  interest  in  the  deed,  if  the 
bankruptcy  had  not  occurred,  would  have  entitled  him  to 
ne  upon  the  deed,  and  the  assignees  come  in  by  act  of  law, 
with  the  possession  of  the  deed 

Secondly,  the  breach  is  bad.     The  defendants  below  were 
not  bound  by  the  terms  of  the  covenant  to  prepare  the  con- 
veyance.    The  pajrment  is  to  be  made  by  them  upon  the 
execution  of  the  conveyance;  no  doubt,  if  they  had  sued 
tibe  bankrupt  for  not  executing  the  conveyance,  they  must 
bave  previously  tendered  him  a  conveyance  for  his  execu- 
tion.   In  Sugden's  Vendors  and  Purchasers,  p.  260,  11th 
edit,  it  is  said,  that  *^  in  agreements  for  purchase,  the  cove- 
nants are  construed  according  to  the  intent  of  the  parties, 
and  they  are  therefore  always  considered  dependent  where 
t  contrary  intention  does  not  appear."  ....  ^'  If,  there- 
fiie,  rither  a  vendor  or  vendee  wish  to  compel  the  other 
to  observe  a  contract,  he  immediately  makes  his  part  of  tlie 
agreement  precedent;  for  he  cannot  proceed  against  the 
odier  without  an  actual  performance  of  the  agreement  on 
l&part,  or  a  tender  and  refusal."     \^Coleridgey3. — Is  not 
die  agreement  that  Bromley  is  to  execute  the  conveyance 
it  the  costs  and  charges  of  the  Company,  an  agreement 
dttt  the  Company  are  to  prepare  the  deed  ?]     To  enable 
^er  party  to  enforce  the  performance  of  the  agreement, 

(rt)  13  M.  &  W.  22. 
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it  is  necessary  that  the  deed  should  be  first  prepared  by  the 
party  who  is  desirous  to  enforce  it.  See  Standley  y.  Henh 
mingt(m(a)i  PkiUips  v.  Fielding  (J)\  and  Doe  d.  Clarke  y. 
Stilwell^c).  l^Mauky  J. — Such  a  construction  would,  as 
it  appears  to  me,  be  contrary  to  the  express  terms  of  the 
contract,  by  which  the  vendee  is  to  prepare  the  convey- 
ance, and  the  vendor  is  merely  to  execute  it  and  to  receive 
the  money.] 

Thirdly. — The  declaration  does  not  contain  any  aver- 
ment that  Bromley,  or  the  assignees,  deduced  a  good  titl^ 
which  is  a  condition  precedent  to  their  right  to  sue  the 
Company.     The  purchasers  could  not  tell  what  the  tide 
was;  an  abstract  of  title  ought,  therefore,  to  have  been  de- 
livered to  them.     And  the  allegation  that  the  Companj 
discharged  him  does  not  state  the  discharge  to  have  been 
under  seal,  and  is  therefore  insufficient.     Hie  disdiaige 
must  be  effected  by  an  instrument  of  as  high  a  nature  u 
that  by  which  the  liability  is  created:   Goss  v.  Lord  Nth 
gent  (df),   Harvey  v.  Grabham  {e).      [Maule^   J. — May  it 
not  be  presumed  that  the  discharge  was  effected  by  apt 
means?]     The  defective   allegation  might  be   cured  bjr 
verdict,  but  the  objection  is  good  on  general  demurrer,  w 
after  judgment  by  default:    Collins  v.   Gthbs(f)y  SUftml 
V.  Hogg(g),     [Maule,  J. — In  old  times,  before  the  statute 
of  Anne,  you  might  have  taken  any  objection  to  the  jJead- 
ings  at  common  law;  but  that  statute  says,  that  there  an 
certain  objections  of  which  you  shall  not  be  at  liberty  to 
avail  yourself  unless  you  specify  them.     Before  that  statute 
a  demurrer  was  both  general  and  special.     But  what  sta- 
tute is  there  by  which  a  judgment  on  general  demurrer  and 
judgment  by  default  are  put  upon  the  same  footing?]    The 


(a)  6  Taunt.  561. 
(ft)  2  H.  Blac.  123. 
(c)  8  A.  &  E.  645. 
\d)  5  B.  &  Ad.  58. 


(0  5  A.  &  E.  61. 
(/)  2  Burr.  899. 
(g)  1  Wms.  Saund.  228  a,  note. 
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lefbct  is  one  to  which  the  statute  of  Anne  does  not  apply;         1850. 
t  is  open  to  objection  without  being  specifically  pointed       Thamw' 
Hit    A  verdict  only  cures  these  defects  where  the  find-   Havto  Dock 
Dg  of  the  jury  is  upon  the  precise  point     In  Bird  v.  Hig-  v. 

mtcn  {a),  in  the  Exchequer  Chamber,  the  Court  said,  that 
hey  could  not  assume  on  general  demurrer  that  a  demise 
if  certun  incorporeal  hereditaments  was  by  deed.  [Maule, 
r. — ^In  that  case  the  demise  might  have  had  some  opera- 
ion  if  it  had  not  been  by  deed,  for  it  included  corporeal  as 
irdl  as  incorporeal  hereditaments.  But  if  a  man  says  that 
le  has  granted  a  rent-charge,  he  must  mean  that  he  has 
lone  it  by  deed,  for  if  it  is  not  by  deed  it  is  nothing.] 
Iliis  is  a  defective  statement  at  common  law,  and  is  not 
sued   by   statute:    HarrU  v.    Goodwyn{b)y    Patrick   v. 

Fourthly. — ^The  breach  for  nonpayment  of  the  money 
is  bad;  for  by  the  recital  in  the  covenant,  the  payment  of 
the  purchase  money  is  to  be  made  to  Bromley  and  Vaughan 
tfloording  to  their  respective  rights  and  interests  in  the 
{lemises.      The  declaration  therefore  should  have  contain- 
ed a  precise  statement  of  the  amoimt  of  the  respective  in- 
terests of  the  parties,  and  should  have  alleged  that  the 
Company  had  notice  of  the  same.     The  Company  were 
lot  able  to  determine  what  those  rights  were ;  that  was  a 
&ct  peculiarly  within  the  notice  of  the  vendors  of  the  pro- 
peitjr.    The  covenant  must  be  read  as  controlled  by  the 
ledtal:  Hesse  v.  Albert  (d).     [^Patteson,  J. — The  breach  is, 
tbat  the  Company  did  not  pay  the  money,  or  any  part  there- 
of to  Bromley.     Now  as  it  is  to  be  taken  that  Bromley 
Ittd  some  interest,  would  not  that  be  sufficient  to  support 
tiKmunal  verdict?]     The  Company  arc  not  bound  to  pay 
ttf  portion  of  the  money  until  they  are  bound  to  pay  the 
whole  amount     As  this  matter  was  peculiarly  in  the  ven- 


(a)  6  A.  &  E.  824.  (r)  Cartli.  390. 

(i)  2M.  &  Gr.  405.  (d)  3  Man.  &  Ry.  40G. 
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dors'  knowledge,  notice  ought  to  have  been  given  of  it  to 
the  other  purchasers :  Yin.  Abr.  tit.  ^*  Notice,"  p.  5,  pL 
12;  Vyse  v.  Wakefield  {a)y  Foxe  v.  Goodsan(b),  fFebhy. 
Cowdall  (c), 

Cowlinffy  for  the  defendants  in  error. — Assuming  the 
deed  to  have  been  necessarily  in  the  possession  of  the  bank- 
rupt,  inasmuch  as  the  action  is  brought  by  his  asdgnees, 
they  are  not  bound  to  make  profert.      Gray  t.  FieUer  is  a 
clear  authority,  that  where  a  party  is  in  by  operation  of  bw, 
the  necessity  for  profert  does  not  exist.     The  principle  of 
that  case  was  fiilly  recognised  in  the  recent  decision  of 
Jenkin  v.  Peace  (rf),  where  Lord  Abinger,  C.  B.,  says,  ^  Tlio 
next  exception,  and  that,  in  fact,  on  which  the  defendaote 
rely,  is  that  of  conveyances  under  the  Statute  of  Uses.  And 
the  reason  for  this  seems  to  be  given  in  Stockman  v.  Hamp- 
ton (e),  viz.  that  the  party  pleading  has  not  possessicni  of 
the  deed,  nor  any  means  to  obtain  it ;  and  so  accords  the 
case  of  Gray  v.  Fielder j  where,  in  debt  on  bond  assigned  bj 
commissioners  of  bankrupt,  profert  was  not  made,  and  yet 
it  was  held  good,  ^  because,'  says  the  Court,  ^  he  is  in  bf 
act  of  law,  and  had  no  means  to  obtain  the  obligation.'" 
See  also  Com.  Dig.  "Pleader,"  (0. 8, 9).  The  assignees  come 
in  adversely  to  the  bankrupt.  Under  the  stat.  13  Eliz.  c.7,& 
2,  it  is  apprehended  that  the  commissioners  had  power  to  as- 
sign over  the  deeds  of  the  bankrupt  relating  to  his  landed  es- 
tate; and  the  3rd  sect,  of  1  Jac  1,  o.  15,  extends  the  pion- 
sions  of  the  statute  of  Elizabeth  to  cases  within  the  latter 
Act.     [Mauhj  J. — ^The  statute  of  James  does  not  in  teratf 
give  the  deeds  to  the  commissioners.     In  Gray  v.  FuUffi 
the  Court  seem  to  have  been  inclined  to  think  that  the  Acti 
did  not  enable  the  commissioners  to  get  the  bond]    Under 
the  words  "  goods  and  chattels"  of  the  bankrupt,  the  boods 


(a)  6  M.  &  W.  442. 
(h)  Cro.  Eliz.  276. 
(c)  14  M.  &  W.  820. 


(cO  6  M.  &  W.  722. 
(0  Cro.  Car.  441. 
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wofuld  pass  to  the  a88ignee&    The  64th  section  of  the  6  Gea         1850. 

4y  c  16>  does  not  purport  to  pass  all  deeds,  but  those  only       Thambb 

relating  to  land.     The  assignees  had  the  same  power  of  ob-    ^^^  '^^^^ 

tuning  the  bankrupt's  deeds  at  the  time  of  the  decision  of  v* 

Gray  y.  Fielder^  as  they  have  now;  and  that  case  has  been 

constantly  acted  upon  up  to  the  present  time.    [  Wightman, 

i* — The  difficulty  which  presents  itself  to  mc  is,  whether 

the  fact  that  the  bankrupt  has  the  deed,  which  he  refuses  to 

give  up,  would  not  be  a  good  excuse  to  the  assignees  for 

noa-profert.]    If  profert  be  necessary,  the  refusal  by  the 

bankrupt  to  deliver  up  the  deed  to  the  assignees  would  not 

be  a  valid  excuse  for  not  alleging  profert:  Hodgson  v.  War- 

dm(a).  If  the  rule  were  established  that  profert  is  necessary 

in  such  a  case  as  the  present,  it  would  have  the  effect,  in 

many  cases,  of  precluding  the  assignees  from  bringing  ac- 

tiooB  upon  the  bankrupt's  deeds.     The  rule  seems  to  be 

well  laid  down  in  Leq/ield  v.  Helicar{b)y  where  it  was  held, 

tint  a  person  who  justifies  as  servant  to  a  patentee  must 

Aew  the  patent;  for  the  Court  said,  that,  as  ^*  he  derives  his 

title  firom  the  patentee,  not  by  act  in  law,  but  by  his  com- 

aand,  he  ought  to  shew  the  letters  patent,  as  well  as  he 

wbo  daims  interest  under  the  patent  by  assignment;  but 

he  who  daims  interest  under  an  act  in  law,  (for  that  he  had 

10  means  to  compel  the  patentee  to  shew  it,)  may  justify 

without  shewing  it."    It  may  be,  that  a  party  who  is  in  at 

eoouDon  law  is  not  in  adversely,  and  that  the  rule  is  differ- 

nt  where  the  party  is  in  by  statute. 

Secondly.  It  has  been  objected,  that  the  declaration  is  bad, 
ftr  not  averring  that  Bromley  or  the  assignees  tendered  a 
eniYeyance  for  execution ;  but  the  language  of  the  covenant, 
Alt  Bromley  would,  ^'  at  the  costs  and  charges  of  the  Com- 
pUf  ,*  execute  a  conveyance,  makes  it  perfectly  dear  that 
Ae  Company  were  the  party  by  whom  the  conveyance  was 
to  be  prepared.     The  declaration  alleges  readiness  and  wil- 

(a)  13  M.  k  W.  22.  (6)  Cro.  Jac.  317. 
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IMO.^  lingnesB  on  the  port  of  the  Tendor  to  execute  it,  and  dat 
UuMM  averment  is  auffituent:  hoard  v.  Fhat{a),  I^ok  v.  ^^(t^ 
^^''^^  aDd2Saimd.252b,notec.  StandJey  v. Semmhifflat{e)y» 
the  case  of  an  award;  and  it  maj  be  that  the  put?  «hB 
wishes  to  enforce  the  award  by  attachment  cumot  do  m 
without  first  tendering  a  conveyancek  [Rittemm,  J.— Tet 
need  not  trouble  yourself  further  upon  tWe  point,  u  wo  d 
think  it  perfectly  cloar  that  it  was  the  duty  of  the  Coinptif 
to  prciJare  the  conveyance,] 

Tliirdly.  Tlie  making  n  good  title  was  not  a  conditin 
precedent.  On  the  17th  of  IVIay,  1836,  the  estate  ni 
purchaecd  by  the  dcfcndnnts  below;  and  dnce  that  lUH 
thoy  have  treated  the  estate  as  conveyed  to  them,  lie; 
paid  part  of  the  money,  and  agreed  to  pay  the  rem 
at  a  given  date  on  execution  of  the  conveyance,  and  inten* 
in  the  mean  time.  The  covenant  with  respect  to  dcdoci^ 
title  is  not  a  condition  precedent,  but  ia  an  independd 
covenant,  according  to  the  well-known  rule  laid  dowaa 
Fordage  v.  Cok{d),  which  is  illustrated  by  the  cmmJ 
Wilkes  v.  Smith{e),  Dicker  v.  Jackson (/),  and  Quarfin^ 
V.  Arthur  ig).  \H'iUiatm,  J. — The  deduction  of  title  mj 
have  been  necessiary  as  the  foundation  of  tlic  conve^BOH 
What  use  woidd  there  be  in  deducing  the  title  afterlktt 
ccution  of  the  conveyance?]     There  is  notbiog  t(i4« 
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qpedaldemuRer,  it  might  Imve  been  othenKrisc.  Uponatra^        la^o. 
vene  of  the  discharge,  it  would  become  necessaiy  to  prove       Thaxbs 
the  dischaige  to  have  been  by  deed.    The  objection,  there-  Hxt«Do« 
tarty  goes  rather  to  the  evidence  than  to  the  averment  v. 

Lastly.  The  breach  is  good.  This  objection  is  upon  general 
demurrer.  By  the  language  of  the  covenant,  both  princi- 
psl  and  interest  are  to  be  paid  to  Bromley.  The  words  '^  to 
the  said  Bromley,"  apply  to  the  principal  debt  as  well  as  to 
the  interest  payable  thereon.  It  appears  upon  the  face  of 
the  instrument  what  the  respective  rights  of  the  parties 
were^  and  therefore  no  notice  was  necessary.  Bromley 
was  to  receive  aU  the  money,  to  keep  part  for  himself,  and 
to  hold  the  remainder  as  co-trustee  with  Vaughan.  But 
even  upon  the  assumption  that  such  is  not  the  proper  con- 
struction of  the  deed,  the  breach  is  sufficient  upon  general 
demurrer,  as  it  would  be  sufficient  to  sustain  a  verdict  with 
nominal  damages;  for  it  is  clear  that  Bromley  had  some  in- 
terest, and  therefore  was  entitled  to  a  verdict  for  something. 

Peacocky  in  reply. — ^With  respect  to  profert,  a  party  who 
eomes  in  by  operation  of  law  is  presumed  to  have  the  in- 
itrament,  and  must  therefore  either  make  profert,  or  allege 
I  valid  excuse  for  not  making  it.     The  assignees  are  in  the 
nme  dtuation  as  the  bankrupt  himself  with  respect  to  de- 
fendants.    If,  in  an  action  upon  the  deed,  the  defendants 
woe  to  give  the  assignees  notice  to  produce  it,  the  dcfend- 
ttts  would  be  entitied  to  give  secondary  evidence  of  its  con- 
tents.   If  the  assignees  cannot  obtain  the  deed,  they  may, 
pciliape,  be  precluded  from  brining  an  action  upon  it 
^  case  of  an  administrator^  who  is  unable  obtaio  the  deed 
of  his  intestate,  is  a  parallel  case  to  the  present    He  would 
tfiD  be  under  the  necessity  of  making  profert     Suppose  an 
action  on  a  bond,  and  the  declaration  were  not  to  set  out 
^  condition,  the  defendant  would  be  subject  to  great  in- 
justice  if  he  were  not  allowed  to  sec  the  bond.      [  JVilKamsy 
•'•■^In  the  case  of  an  administrator,  the  law  considers  the 
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1850.        administrator  and  the  heir  as  identical  with  the  party  wbom 

ThamiT      *^®y  represent]     The  defendant  ought  not  to  be  in  a  wone 

Havw  Dock    position,  where  the  action  is  by  the  assignees  of  a  bankrupt, 

V,  than  he  would  have  been  if  the  bankrupt  himself  had 

brought  the  action. 

Secondly.  The  making  out  a  good  title  is  a  condition  pie^ 
cedent,  according  to  the  case  of  Glazebrook  v.  Wbodr€im{i^ 
where  the  covenant  was  similar  to  the  present. 

Lastly.  The  breach  is  bad.  The  words,  that  payment  iB 
to  be  made  ^  to  the  sud  William  Bromley,"  apply  only  to 
the  payment  of  interest  The  Company  therefore  could 
not  safely  make  payments  to  the  assignees  without  notioe 
of  the  bankrupt's  interest 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Patteson,  J. — ^This  was  an  action  of  covenant  by  the 
assignees  of  William  Bromley,  a  bankrupt|  against  the  Com- 
pany, upon  a  deed,  by  which  Bromley  agreed  to  sell,  and 
the  Company  to  purchase,  certain  lands.  There  was  a  8pe> 
cial  demurrer  to  the  declaration. 

Three  points  were  argued  before  us:  first,  whether  the 
assignees  of  a  bankrupt,  in  suing  on  a  deed  made  to  the 
bankrupt,  are  bound  to  make  profert,  or  excuse  for  not  do- 
ing 60. 

Secondly,  whether  the  breach  which  charged  that  the 
Company  did  not  prepare  a  conveyance  or  pay  the  purchtte 
money,  was  well  assigned. 

Thirdly,  whether  the  deducing  a  good  title  by  Bromlej 
was  a  condition  precedent,  and  if  it  were,  whether  a  suffi- 
cient discharge  from  doing  so  by  the  Company  was  shewn* 

As  to  the  first  question,  the  case  relied  on  by  the  affiig- 
nees  is  that  of  Gray  v.  Fielder,  That  case  is  recognised  by 
the  Court  of  Exchequer  in  Jenkin  v.  Peace^  and  is  chifiwd 

(«)  8  T.  B.  366. 
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kmoM  T.  Hampton,  and  other  cases,  in  which  it  is 
9  according  to  the  rule  in  Dr.  Leyfield^s  Case  (a), 
itfty  pleading  is  not  obUged  to  make  profertof  a 
m  he  has  not  the  possession  of  it,  nor  any  means 
ing  it."  It  is  also  cited  by  Lord  Hdky  in  the 
So.  Litt.35.  b-,  and  in  Com.  Dig.  "Pleader"  (0. 8, 9), 
cAbr. ''Pleas  and  Pleading,"  (L12>  On  the  other 
stinction  was  attempted  to  be  pointed  out  between 
age  and  effect  of  the  statute  1  Jaa  1,  c  15,  which 
xrce  when  Gray  y.  Fielder  was  dedded,  and  the 
,  c  16,  which  was  in  force  when  this  case  arose, 
uunination  of  the  statutes,  we  find  no  such  distino- 
le  13th  section  of  the  former,  and  the  63rd  section 
ter  Act,  are  precisely  the  same,  and  the  64th  sec- 
3  latter  Act,  which  was  adverted  to,  relates  only  to 
iceming  real  estate,  which  may  be  purchased  by 
d  or  come  to  the  bankrupt  By  both  Acts,  the 
oners  are  directed  to  assign  all  debts  of  the  bank- 
[le  assignees,  and  the  property  in  such  debts  is  vest- 
assignees,  in  the  same  manner  as  if  the  deeds  or 
arances  relating  to  them  had  been  made  to  the  as- 
iiemselves;  and  they  are  empowered  to  sue  in  their 
e,  in  like  manner  as  the  bankrupt  might  have  done, 
ts  give  the  commissioners  power  to  seize  all  the 
.'s  effects. 

ise  of  Gray  v.  Fielder  has  now  been  acted  on  for 
years,  and  the  law  on  this  subject  has  been  so  long 
id  as  settled,  that  whatever  plausible  arguments 
'  be  raised  against  it,  we  think  it  ought  not  to  be 
I,  and  that  the  assignees  of  a  bankrupt  are  not 
•  make  profert  of  any  deed  made  to  the  bankrupt, 
I  they  may  sue. 

rue  rule  seems  to  be,  not  that  whoever  has  the 
%.  right  to  it,  must  make  profert,  but  that  whoever 
leed,  or  might  have  it  but  for  his  own  default  or 
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tliat  of  wmc  one  whoac  delimit  bind^  tum,  must  mokepo 
fert. 

M'ith  respect  to  tlie  second  question,  we  all  ngreeJ  on  ihe 
ai|ruiiit>iit,  that,  as  the  deed  provides  that  the  conTeytlCt 
should  be  at  the  costs  and  rbnt^'g  of  the  Coni|>anv,  itlf 
on  them  to  preitare  it;  and  sueh  is  the  general 
between  vendor  and  purchaser:  the  breach,  therefiff^k 
well  assigned. 

The  argument  that  the  CompHay  conld  not  pMpMft 
conveyance  without  an  abstract  of  title,  leads  to  tlietW 
question,  whether  tbe  dcdudng  title  bo  a  condition  pn# 
dent.  We  agree  with  the  Court  of  Common  PlM(ft 
Dicker  V.  Jacksim,  that  tlic  rule  is  correctly  laid  dnnil 
the  note  to  Pardoge  v.  Cole  (a),  viz.  that  "  if  a  day  h«^ 
pointetl  for  payment  of  money,  or  part  of  it,  or  i<x 
any  other  act,  and  the  day  is  to  happen,  or  m/iy  Mf^ 
befort  the  thing,  which  is  the  consideration  of  the 
or  other  act,  ia  to  be  performed,  an  action  way  be  ()i«^ 
for  the  money,  or  for  not  doing  such  other  act,  btfm^ 
formance;  for  it  appears  lliat  the  party  relied  on  hi«K<i^ 
aad  did  not  intend  to  make  the  ]>erformanrr  a  eaoSui 
precedent"  Applying  tliis  rule  to  tie  present  caw." 
find  that  the  deed  is  dated  the  22nd  of  April,  1841.  T*» 
covenant    of   liromley  is  to  deduce    a    good  title  to  ^ 
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nny.  So  &r  as  regaids  the  execution  of  a  conveyance 
}j  Bromley,  an  averment  of  readiness  and  willingness  on 
UB  port  to  execute  it,  if  it  had  been  prepared  by  the  Com- 
[wny,  might  be  sufficient  to  entitle  the  assignees  to  main- 
tain this  action  for  not  preparing  the  conveyance  and  pay- 
ing the  money;  but  the  Company  contend  that  they  could 
Dot  prepare  a  conveyance  until  a  good  title  had  been  de- 
inced  by  Bromley  according  to  his  covenant;  therefore 
that  such  deduction  of  title  was  necessarily  a  condition 
precedent.  We  are  of  opinion  that  they  are  right  in  so 
contending.  The  recitals  to  be  introduced  into  the  con- 
veyance, and  even  the  names  of  the  persons  who  were  to 
be  parties  to  it,  could  not  be  known  to  the  Company  with 
my  certainty  until  the  title  had  been  deduced.  Then  fol- 
bwB  the  averment  in  the  declaration,  that  Bromley  and  the 
WBgnees  were  ready  to  have  deduced  a  good  titie,  but 
Aat  the  Company  discharged  the  said  W.  Bromley  and 
Ae  plaintiffi  as  such  asdgnees  as  afbresud  from  deducing 
ndi  good  titie  as  aforesaid,  and  from  the  execution  of 
nuh  conveyance  as  aforesaid. 

The  Company  contend  that  this  averment  is  not  sufficient, 

inasmuch  as  it  is  not  shewn  that  the  discharge  was  by  deed. 

Ttus  objection,  however,  is  not  pointed  out  as  a  special  cause 

of  demuner.     It  is  conceded  by  the  learned  counsel  for  the 

ao^ees,  that  the  discharge  would  not  be  good  unless  it 

were  by  deed;  but  he  says,  that  if  the  averment  had  been 

tnversed,  it  could  not  have  been  proved  otherwise  than  by 

piodactioa  and  proof  of  a  deed:  Goss  v.  Lord  Nugent;  and 

10  he  contends  that,  on  general  demurrer,  it  must  be  taken 

to  have  been  by  deed,  the  only  way  in  which  it  can  be  good ; 

ttd  80  it  was  decided  in  the  Court  of  Exchequer. 

In  Harvey  v.  Grabham^  a  similar  objection  arose  on  de- 
i&vrrer;  but  there  it  appeared  on  the  pleadings  that  an 
■gwement,  necessarily  in  writing,  had  been  partially  waived 
hy  word  of  mouth.  To  make  that  case  apply,  the  defcnd- 
wits  should  have  pleaded  that  the  discharge  was  by  word  of 
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mouth,  or  by  an  instmmeBt  not  under  seaL  In  C^Snt  t. 
Gabs,  the  objection  arose  in  arrest  of  judgment,  afterinter 
locutory  judgment  by  dc&ult ;  but  that  waa  a  total  aaamim 
to  aver  perfonnance  of  a  condition  precedent,  not  an  infiKHl 
aTerment,  as  here.  In  Bird-r.  ISgffhuon,  on  demuirar,  tk 
pleadings  shewed  the  instrument  not  to  be  under  seal  h 
Harris  v.  Goodwgn,  to  an  aoticMi  of  covenant,  a  plea  wm 
pleaded,  ectdng  up  a  promise  not  to  sue,  which  was  trt- 
versed  by  the  replication,  and  a  verdict  found  for  the  defend* 
ant;  but  the  Court  held  the  plaintiff  entitled  to  judgmat 
non  obstante  verethcto,  for  tlint  they  could  not  iutend  tbt 
die  promise  not  to  sue  was  by  deed.  The  plea  there  wa 
very  special,  and  could  not,  by  any  reasonable  coodtnictic^ 
be  held  to  import  that  tliere  was  a  dee«l  between  the  pirtJd 
Here  the  averment  ia  in  the  most  general  tenne,  that  tht 
defendants  discharged  Bromley  and  the  pliuntiiTs.  In  Bit- 
rU  V.  Gowlicyn,  the  plea  alleged  a  promise  and  undertaUoj 
of  the  pluntiff ;  here  the  declaration  alleges  only  the  fcctrf 
discharging.  Upon  the  whole,  we  think  that  the  Courtrf 
Exchequer  was  right  in  holding  the  averment  sufEdrf 
npon  general  demurrer. 

Another  objection  was  taken  to  the  breach,  for  infomidlf 
in  not  poiuting  out  the  respective  interests  of  BromleT  •• 
the  otiier  parties  in  tbc  sum  to  be  paid.     Tliis  agiunw* 


I 


TBINITY  VACATION,  14  VICT.  713 

1850. 

Jones  v.  Cannock.  ^1111^19. 

N  this  case  {a),  the  Court  of  Exchequer  having  discharged  in  an  action 
the  rule  obtained  by  the  defendant  below  to  arrest  the  judg-  yp^^^^fi^- 
ment,  and  judgment  having  been  signed,  and  a  writ  of  error  ^  lewe,  the 
having  been  brought  thereon,  the  case  was  now  argued  (&)  bj  leged  (inter 

alia)  that  the 

Slaintiff  and 
J, , efondantdid, 

The  declaration  is  bad.     The  covenant  alleged  is,  that  the  gtrument,  co- 
defendant  agreed  to  erect  certain  buildings  within  the  pe-  ][^^thS.^the 
xiod  of  eiirhteen  months,  "  the  whole  of  which  were  to  be  left  !?*»?'■  i^^^  ^e- 

.  .     .  .  fendant) 

to  the  superintendence  of  the  plaintiff  and  Ed^vin  Jones,  should,  within 
the  defendants  son."    Now  it  is  submitted,  that  the  superin-  montl«from 
tendence  of  the  plaintiff  was  a  condition  concurrent  with  the  *^®  ^^}^  S^  ^^^ 

*  ,     ^  lease,  build  a 

duty  of  the  defendant  to  erect  the  buildings.     The  declara-  new  shed  and 

tion  therefore  ought  to  have  alleged,  that  the  plaintiff  was  ing  cattle 

ready  and  willing  to  superintend  the  works;  and  it  is  bad  ^™up™  e^,^d 

because  it  does  not  contain  that  allegation.  Where  some  act  ^^  certain 

,  .     -        -       -  ,  °    .  .       bam,  &c.,  the 

18  required  to  be  done  on  the  part  of  the  covenantee,  at  the  whole  of  which 
ame  time  as  another  act  is  to  be  done  on  the  part  of  the  bele^^he* 
covenantor,  and  an  action  is  brought  for  the  nonperform-  ^^^peri^itend- 

cuce  01  me 

ince  by  the  covenantor  of  the  act  in  question,  the  declar-  lessee  and  the 
ation  must  contain  an  allegation,  that  the  covenantee  was  jjeid,  on  error, 
wady  and  willing  to  perform  his  part:  1  Wms.  Saund.  320,  ^f"t^™j^.^^ ' 
notes,  and  2  Wms.  Saund.  352.  The  covenant  is  pleaded  ac-  io°  ^^  ^^^ 

,  .  .  ^  Court  of  Ex- 

wrding  to  its  legal  effect;  and  if  there  be  any  ambiguity  in  chequer  on 
the  hmguage  of  the  covenant,  such  a  construction  is  to  be  rest  The  judg- 
•dopted  as  will  operate  most  strongly  against  the  party   *^«nt^  that  the 

plea^ng  it.    It  might  be  a  matter  of  great  importance  to  the  the  lease,  that 

the  work 
should  be  left 

^  we  toperintendence  of  the  parties  named,  was  not  a  condition  precedent  to  or  eoncurreui 

vitk  the  coTenant  on  the  part  of  the  defendant  to  do  the  work. 

(•)  See  the  pleadings  set  out,      J.,  was  present,  but  did  not  join  in 
^Exdi.238.  the  judgment  of  the  Court,  he 

W  Before  Patte«9ii,  J.,  Cole-      having  been  engaged  as  counsel  in 
'^iJ-tWightmoM^  J.,  Creuwelli      the  case. 
^•»5'*f,J.,Triffuiiiu,  J.:  Tal/ourd, 

^^L,  V.  AAA  EXCH. 
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1850.        Jefonilaiit  that  the  [ilaiDtiiTe  eon  should  have  the  raperin- 

Joitt         tendence  of  tlie  work,  which  would  preclude  the  plaintiff 

^  from  complaining  of  the  way  in  wliich  it  had  been  executal 

\_CressiceU,  J.  —  There  ia  nothing  in  the  covenant  wlaii 

gives  the  parties  who  are  to  superintend  the  work,  aathfr 

rity  to  flay  how  it  ia  to  be  done-] 

Peacock,  contri. — The  declaration  is  good,  and  thejirfg- 
ment  of  the  Court  below  ought  to  be  affirmed.  Acc«€ng 
to  the  legal  effect  of  the  coTenant,  tlie  superintendence  rf 
either  party  is  not  made  a  condition  precedent  or  concurreitt 
They  arc  to  be  at  hbcrty  to  superintend  the  work  whilititii 
going  on,  at  any  time ;  but  no  time  is  fixed  when  tbfTiR 
to  be  present.  It  is  a  mere  permission,  whieh  either  piilj 
may  avail  himself  of  if  he  thinks  fit. 

Athcrton  replied. 

PattesON,  J. — We  are  all  of  opinion  that  the  cbwii 
question  is  neither  a  condition  precedent  nor  cononirtDl 
The  covenant  is  an  absolute  one,  that  the  defendant  im 
do  the  work  within  the  period  of  eighteen  months;  aodtW 
Bucceeding  clause  was,  aa  it  appears  to  us,  inserted  for  fc 
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Sutherland  v.  Wills,  ji^  19. 

rBRATj  Executrix  of  C.  Norbis,  v.  Wills. 

irst  of  these  cases  (a),  a  writ  of  error  had  been  in  coveiuuit 

n  the  two  following  grounds:  first,  that  the  action  ^^^^^ 

gly  brought  by  the  plaintiff  below ;  and  secondly,  a  Joint-stock 

1  not  appear  that  the  defendant  below  sealed  and  calls,  the'de- 

the  indenture  mentioned  in  the  declaration.     The  ed,  that,  by 

ufgued(i)  by  T.  Janes  for  the  plaintiff  in  error,  and  ^^e  bT^nd 

irke  for  the  defendant  in  error. — In  the  second  between  the 

•  •         1  1  1  t       -F^  .    several  per- 

irst  point  alone  arose,  and  was  argued  by  Feacock  sons  whose 
untiff  in  error.     The  arguments  were  in  substance  ^g^ere  or 
as  those  in  the  Court  below.     The  following  addi-  "i|g^\*  ^^^^ 

^  after  be  there- 

es  were  cited :  Chapman  v.  MHvain  (c),  Sheen  v.  unto  suhscrih. 
,  Aston  V.  Brevitt(e),  Everett  \.  Cooch(f),  and  had^Mand 
M<Taffffart(y).  ^^-^f^^or 

seal  and  deli- 

30N,  J.— We  are  aU  clearly  of  opinion  that  the  of  the  fi^^' 
>f  the  Court  of  Exchequer  was  perfectly  correct,  part;  and  W. 

.  .         .  11  .     ,  andM.,per8ons 

>ect  to  the  nrst  question,  it  appears  by  the  recital  nominated  to 
5t,  that  this  indenture  is  the  indenture  upon  which  fo/the  h^efit 
«ny  was  founded,  as  it  is  recited  in  the  preamble  °^  *^^  ^^?" 

^  '  "^  pany,  of  the 

second  part; 
r  the  first  part  covenanted  with  the  parties  of  the  second  part,  (inter  alia),  to  pay 
▼ennent,  that,  whilst  the  defendant  was  a  shareholder,  "  and  after  the  execution 
dant  of  the  said  indenture  as  aforesaid,"  the  directors  made  a  call.  Breach,  non- 
Phe  declaration  contained  no  direct  averment  that  the  defendant  executed  the 
By  the  4  &  5  Vict.  c.  xciii.,  after  reciting  that  difficulties  had  arisen  in  legal 
by  or  against  the  Company,  since,  by  law,  all  members  muAt  be  named  in  such 
and  that  it  was  expedient  that  the  Company  should  be  rendered  capable  of  su- 
[g  sued  in  the  name  of  a  nominal  party,  it  was  enacted,  that,  in  all  actions  by 
of  the  Company,  it  should  be  sufficient  to  proceed  in  the  name  of  the  secretary 
lal  plaintiff:— JT^eW,  on  writ  of  error,  first,  that  the  statute  authorised  the  secre- 
»n  this  covenant;  and,  secondly,  that  the  words  **  after  the  execution  by  the  de- 
le indenture  as  aforesaid,"  implied  that  the  defendant  had  subscribed,  sealed, 
d  the  indenture,  and  that  they  were,  upon  general  demurrer,  equivalent  to  such 

• 

he  casefl,  4  Exch.  21 1  (c)  5  Exch.  61. 

(d)  5  M.  &  W.  175. 
Patte8an,J.,Maule,J,j  (e)  2  D.  &  L.  903. 

J.,  Creuwekt  J.,  Erie,  (J)  7  Taunt.  1. 

r,  J.,  and  Talfourd,  J.  (^)  6  M.  &  Selw.  126. 
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of  the  Act.    That  part  of  the  argument  of  the  learned  ooub- 
eel  for  the  plamtiff  in  error,  in  which  he  contends  that  the 
case  does  not  come  within  the  precise  mischief  recited  in  the 
preamble  of  the  Act,  namely,  ^^  that  difficulties  have  arisen 
and  may  hereafter  arise  in  legal  proceedings  by  or  agamsl 
the  said  Company,  since,  by  law,  all  members  for  the  tint 
being  of  the  said  Company  must  be  named  in  such  prooeed- 
ings/'  may  be  to  a  certain  extent  correct.     And  it  is  con- 
tended in  this  particular  case  of  suing  upon  this  deed,  when 
the  covenant  of  the  shareholders  is  made  with  certun  core* 
nantees,  for  the  benefit  of  the  Company,  that  those  oo?s- 
nantces  might  have  brought  the  action,  and  therefore  that  it 
is  not  within  the  mischief  of  the  preamble,  inasmuch  as  tbe 
whole  of  the  Company  need  not  have  been  parties  to  the  at* 
tion.     It  is  very  true  that  the  case  may  not  be  within  that 
particular  mischief,  but  that  is  not  the  only  mischief  agaimt 
which  the  Act  provides;  for  the  words  in  the  enacting  part 
of  the  section  go  &r  beyond  the  particular  mischief  recited 
in  the  preamble,  which  is  by  no  means  unconunon  in  Aoti 
of  Parliament.    These  words  are  very  general  and  ooimjf» 
hensive :  ^^  that  in  all  actions,  suits,  and  other  legal  proceed* 
ings,  &C.,  to  be  hereafter  instituted  or  prosecuted  by  oroa 
behalfof  the  said  Company,"  &c  Now  this  is  an  action  whiok 
is  "  instituted"  not  only  "on  behalf  of  the  Company,"  bat 
^'  by  the  Company."     The  words  ^*  instituted  by  the  eiid 
Company,"  do  not  mean  that  the  action  is  to  be  brought  ia 
the  names  of  the  members  of  the  Company.     That  ooold 
not  be  so,  as  the  members  of  the  Company  are  not  incoqKh 
rated,  and  therefore  the  action  could  not  be  brought  in  the 
name  of  the  Company;  but  still  the  proceedings  areiitfti- 
tuted  by  the  Company,  that  is,  for  the  benefit  of  the  Con- 
pany.     The  Act  goes  on  to  say,  that  "  it  shall  be  suflbaent 
to  state  and  to  proceed  in  the  name  of  the  secretary  oroae 
of  the  directors  for  the  time  being  of  the  CompaajT;  ^ 
the  nominal  plaintiff^  representing  the  Company  in  eaeh 
proceedings."      The  learned  counsel  f<Mr  the  nUmirfr » 
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entxr  feanded  an  aigument  upon  the  words  '^represent- 
ing the  Company,''  that,  inasmuch  as  the  plaintiff  un- 
dor  the  Act  must  be  a  plaintiff  representing  the  Com« 
paay,  the  secretary  can  only  be  the  nominal  plaintiff  when 
the  individuals  of  the  Company  would  be  the  plaintiiis. 
But  such  a  deduction  does  not  by  any  means  follow,  for  the 
secretary  represents  the  Company,  in  the  same  way  as  the 
oovenantees  represent  the  Company.    It  is  quite  plain, 
theiefiHre,  that  it  was  the  object  of  the  legislature  to  substi- 
tate  the  secretary  for  any  other  person  who  was  to  sue, 
whenever  the  action  was  instituted  by  or  on  behalf  of  the 
Company.     That  this  action  is  so  instituted  is  quite  clear, 
md  becomes  even  more  so  upon  reference  to  the  4th  sec- 
tion, for  that  section  refers  to  actions  to  be  brought  by  the 
Company  against  one  of  their  shareholders,  and  one  cannot 
eoooeive  an  action  so  brought,  except  on  the  deed  to  which 
the  shareholders  are  parties. 

With  respect  to  the  remaining  question,  as  to  the  absence 

of  an  averment  that  the  defendant  executed,  or  rather  that 

Ik  sealed  the  deed,  we  think  the  objection  might  be  open 

on  ipeekd  demurrer^  as  was  said  by  the  Court  of  Exchequer^ 

md  they  intimated  a  strong  opinion  to  that  effect,  as  it  is 

not  directly  averred  that  the  parties  signed,  sealed,  and  de- 

Bvered  the  deed.    The  deed  itself  requires  that  the  persons 

who  should  become  such  shareholders  should  not  only  seal 

■ri deliver,  but  subscribe  the  deed.   The  words  are,  "whose 

MiDies  and  seals  should  be  thereunto  subscribed,  and  who 

U  sealed  and  delivered,  or  who  might  from  time  to  time 

•bJ  and  deliver  the  same."    The  language  is  not  very  cor- 

1^  for  it  is  difficult  to  see  how  the  party's  seal  is  to  be 

firiMcribed. 

It  is  contended  that  the  allegation  in  the  latter  part  of  the 
'^daratioD,  ^that  whilst  the  defendant  was  such  shareholder 
*Qd  proprietor  of  200  shares  in  the  capital  of  the  said  Com- 
pany, and  after  the  execution  by  the  defendant  of  the  said 
ii^tore  or  deed  of  settlement  as  aforesaid,"  does  not  im* 


1850. 


718 

J  850. 

WiLU. 
UcULAt 


BXCHEgOBB  KSPORTS, 
ply  either  that  the  dcfeiidant  sealed  or  subacnbed  hia  raat 
to  that  inBtroment.  Tlie  Court  of  Excliequcr  have  alitaclj 
remarked,  that  the  words  "aa  aforesaid"  mean  a  paitjculir 
mode  of  executing  the  deed,  namely,  not  only  by  eealing  ul 
delivering  it,  but  by  signing  tlie  party's  name  to  it,  wbiii 
uught  not  be  necessary  in  the  execution  of  an  onlinary  deed 
And  the  Court  below  s^d,  tliat  the  allegation  means  dai 
the  defendant  executed  the  deed  witL  all  the  furmuhdcsit 
quired  by  the  deed  of  settlement,  namely,  tliat  he  abnU 
eubscribe,  antl  seal  and  deliver  it;  and  atier  Judgment  bf 
default,  tltere  being  do  special  demurrer  on  tliut  grouml,  isi 
a  writ  of  error  being  brought,  it  is  the  same  as  if  then  bd 
been  a  general  demurrer.  We  arc  all  of  opinion  tbt  it 
averment  is  sufficient  on  general  demurrer. 

With  respect  to  the  BubBcribing,  I  do  not  think  Aik 
was  BO  much  urged,  but  Mr.  Jones  saye  "  executed"  doW 
not  mean  "sealing."  Now  "executed"  is  a  very  genoit 
word.  "Executed  aa  aforesaid"  must  mean  executed iriA 
all  the  formalities  necessary  to  the  completion  of  the  d«^ 
and  therefore  it  is  an  averment  (although  an  indirect  oo^ 
that  the  plaintifT  did  eo  execute  the  deed.  We  thertfiB 
think  that  the  defendant  in  error  is  entitled  to  our  ju%im4 
and  that  the  judgment  of  the  Court  below  must  be  uffinni^ 
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IN  Trinity  Vacation,  (in  July),  Lord  Cottenham  resigned 
the  Great  Seal^  in  consequence  of  continued  indisposition; 
and  was  raised  to  the  dignity  of  a  Viscount  and  Earl  of  the 
Umted  Kingdom,  by  the  titles  of  Viscount  Crawhursty  of 
Crowhurst,  in  the  county  of  Surrey,  and  Earl  of  Cottenham. 

The  Ghreat  Seal  was  for  a  short  time  placed  in  commis- 
flioii,  the  Lords  Commissioners  being  the  Bight  Hon.  Lord 
Langdak,  Master  of  the  Bolls;  the  Bight  Hon.  Sir  Lance- 
btShadwelly  Knt,  Vice-Chancellor  of  England;  and  Baron 
Bolfe.  On  the  15th  of  July,  it  was  delivered  to  Sir  TTiomas 
WUdey  EluL,  Lord  Chief  Justice  of  the  Court  of  Common 
Pleas,  with  the  title  of  Lord  Chancellor,  and  he  was  raised 
to  the  peerage  by  the  title  of  Baron  Truro^  of  Bowes,  in  the 
ooonty  of  Middlesex. 

Sr  John  Jervis,  Knt,  her  Majesty's  Attorney-General, 
was  appointed  to  the  vacant  office  of  Lord  Chief  Justice  of 
the  Court  of  Common  Pleas,  and  was  sworn  of  her  Majesty's 
Privy  CounciL  On  being  called  to  the  degree  of  the  coif, 
he  gave  rings  with  the  motto  ^'  Venale  nee  auro^ 

Sir  John  Rondllyy  EluL,  her  Majesty's  Solicitor-General, 
wcceeded  to  the  office  of  Attorney-General;  and  Alexander 
'fames  Edmund  Cockbum^  Esq.,  Q.  C,  was  appointed  her 
^esty's  Solicitor-General,  and  was  knighted. 

Later  in  this  Vacation,  (in  August),  Sir  Lancelot  ShadweU^ 
Vjce-Chancellor  of  England,  died;  and  Vice-Chancellor 
^  James  Wiffram,  owing  to  bodily  infirmity,  resigned  his 
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^ortl;  before  Michaelmas  Term,  Baron  Ra^e  wu  t^ 
pcHDted  to  the  ^offipe  of  ^yice-ChaIlcell<u:,  jn  the  Mom  of 
Sir  Lotted  S/idAnrSi&^'Vid  was '  svrtirn' *f  Het  iti^Mj^ 
Privy  Council,  and  in  December  following  wa«  created  ■ 
Peer,  by  the  title  of  Baron  Cranxaorth,  of  Craaworth,  in  tb 
county  of  Norfolk.  And  in  Minlmplniim  Term,  Samd 
Mitrliii,  ot"  the  Middle  Temple,  Esq.,  one  of  her  StaJMjiS 
counsel,  was  appointed  a  Baron  of  this  Court  in  his  mm, 
having  been  first  called  to  the  degree  of  the  coif,  on  wtii 
occasion  he  gave  ringa  with  the  motto  "  Lahore."  Shortlj 
afterwards  be  received  the  honour  of  kuiglithood. 

In  Michaelmas  Term,  Air.  SorjL  Alien  and  Mr.  Sajtl 
ff-'ilkins  received  patents  of  precedence. 

(q)  The  statute  5  Vict,  c.  S,  s.       cclJor  gecondly  appoint^  n 
SI,  prohibits  the  appointment  of      the  authority  of  that  Act,"- 
"iiui  Vice-Chan-      to  Sir  Jamet  Wigrom. 


&x^ttintt  ^tfottd. 
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E[night  V,  Fox  and  Another.  ^ov.  5. 

UASE. — ^The  declaration  stated^  that  the  defendants  were,  a  Railway 
tj  themselves  and  then:  servants,  in  the  course  of  erecting  tei^^to  a^ 
.  ziflway  bridge  and  viaduct  across  a  certain  public  high-  «>J^tract  with 
myy  and  for  that  purpose  had  erected  a  scaffold  upon  the  struct  a  por- 
lid  highway;  and  that  it  then  became  and  was  the  duty  li^e.    A. 
f  the  defendants  to  perform  the  said  works  and  to  erect  the  ^t^*^u 
nd  scaffold  in  a  careful  and  proper  mamier,  and  to  take  resided  in  the 

,  ..  .,...,  .        ^      country,  to 

jueand  proper  precautions  against  mjunes  happenmg  to  erect  abridge 
lenons  lawfully  passing  along  and  using  the  said  highway.  ^  had^^ 
t  was  then  averred,  that  the  defendants  did  not  refi^ard  ^  ^PiP^^^: 

^  ^  °  ment  C,  who 

beir  duty  in  that  behalf,  but  by  themselves  and  their  ser-  acted  as  his 
intg  carelessly,  negligently,  and  improperly  placed  and  fantandwa 
ixed  a  lai^  piece  of  timber  upon  and  across  the  footpath  hS^^^^i^ 
»f  the  said  highway,  and  kept  it  there  by  night,  without  ^ment  of 

rt    1       B.'s  business 

my  light,  or  other  guard^  &c.,  to  warn  passengers  of  the  in  London, 

•me  being  there,  or  to  prevent  them  from  falling  over  it;  ,^7ved  an* 

thereby  the  plaintiff,  who  was  in  the  night-time  lawfiJly  g^^^*^' 

Mflsing  along  the  said  highway  and  the  footpath  thereof,  to  a  contract 

tnmbled  over  the  said  piece  of  timber,  and  was  therebj  wUek  6. 

4n»m  down  and  injured.  ?^/a  "'' 

giUd,  which  had  become  necessary  in  the  building  of  the  bridge;  but  it  was  agreed  that 
^^nsto  proTide  the  requisite  materials,  and  lamps  and  other  lights.  The  soifibld  was 
**M  upon  the  footway  by  G/s  workmen,  and  a  portion  of  it  improperly  projected,  and 
>*bgto  thai  and  the  want  of  su£Bcient  light,  D.  fell  over  it  at  night,  and  was  injured. 
A^  the  accident,  B.  caused  other  lights  to  be  placed  near  the  spot,  to  prevent  a  recurrence 
T^.^Mar  aoddento  i^Hdd,  that  an  action  was  not  maintainable  by  D.  against  B.  for  the 
"^viy  thus  oGcaHioned. 


BXCHKinEB  BEPOBTS. 

The  defendiuito  pleaded,  first,  not  goilty;  ud  woan%, 
that  they  did  not,  eitJier  by  themoelres  or  their  Hcmit% 
erect  the  aaid  soafibtd,  or  fix  the  sud  piece  of  timber;  «■• 
eluding  to  the  couutry.  Uponwhich  pleas  issDeswerejoinal 

At  the  trial  before  I^Uock,  C.  B.,  at  the  Middlesex  St- 
tings  after  last  Trinity  Term,  it  appeared  that  the  Lv- 
don  nud  Blackwall  Railway  Company  had  entered  into 
a  contract  tvith  a  person  of  the  name  of  Bra^ey,  to  ooB> 
pkte  certain  works  upon  a  branch  line  they  were  in  'S» 
profesa  of  constructing,  and  that  Brassey  had  mode  ■  enb- 
cont  Fact  with  the  defendants  to  erect  a  portion  of  the  wast* 
consisting  of  a  tubular  bridge  across  a  public  highway.  Bk 
defendants'  works  were  carried  on  in  the  vicinity  of  Bt 
mingbaiii;  but  they  employed  a  person  ofthenameofCoefc 
rane  to  conduct  their  London  business  at  a  fixed  wdaij/ 
250/.  per  annum.  It  however  appeared  in  the  present 
stance  that  the  defendants  bad  entered  into  a  distinct  ctft- 
tract  with  Cockrane,  by  wliich  he  agreed,  for  lUe  spcdfc 
sum  of  40/.,  to  supply  tlie  scaffolding  required  for  the  hric^ 
whilst  the  defendants  were  to  provide  the  retjuisitc  ol*^ 
rials  for  its  conatniction,  and  lights  also.  In  the  coaatf 
the  conatniction  of  this  bridge  a  scaffold  was  reijuired,  id 
was  erected,  and  one  of  the  poles  used  in  its  fonualioDW 
fixed  in  a  sleeper  which  rested  on  the  pavement  of  the  Id^ 


Fox. 
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would  be  justified  in  finding  a  verdict  for  the  plaintiff,  and        \S50. 
directed  a  n<mBuit,  with  leave  to  the  plaintiff  to  move  to       KmeHT 
set  that  nonsuit  aside,  and  to  enter  a  verdict  for  the  plain- 
tiff if  the  Court  should  be  of  a  contrary  opinion. 

Knawles  now  moved  accordingly. — The  case  of  Reedie  v. 
Lmdon  and  North  Western  Railway  Company  {a),  has  settled 
the  law  that  the  owner  oS fixed  property,  who  enters  into  an 
engagement  with  a  contractor  to  execute  works  upon  that 
property,  is  not  in  general  liable  for  injuries  occasioned  by 
die  negligent  acts  of  the  servants  of  the  contractor  in  the 
eiecution  of  the  works.      But  in  the  present  case  there 
11  this  difference  to  be  observed — ^that  the  contractor  was 
die  general  servant  of  the  defendants.      [Parke^  B. — ^But 
as  to  this  contract,  in  the  management  of  the  erection 
and  fitting  up  the  scaffolding,  he  was  not  their  servant 
It  is  like  the  case  of  a  gentleman  who  enters  into  a  par- 
ticular and  distinct  contract  with  his  servant  to  supply 
bim  with  job  horses.]     Here  the  .bridge  is  the  principal 
dung^  while  the  scaffold  is  a  mere  accessory.     Suppose  a 
master  were  to  contract  with  his  servant  that  the  latter 
dioald  purchase  his  own  tools,  and  the  servant,  through 
cardeasness,  were  to  place  one  of  them  in  a  dangerous  posi- 
tktt,  BO  as  to  cause  an  injury  to  a  passer-by,  the  master 
woold  sorely  be  liable.     [Aldersoni  B. — Suppose  this  con- 
tnet  had  been  made  with  a  third  person,  instead  of  with 
Coebane,  there  would  be  no  doubt,  in  such  case,  that  the 
drfeodantB  could  not  be  liable  for  this  accident     Then  how 
doei  the  fiust  of  Cockrane  being  their  general  servant  or 
■Weyor  make  any  difference?]    As  Cockrane  was  the  ge- 
nendBervant  of  the  defendants,  the  agreement  with  respect 
to  the  sum  of  AOL  was  like  advancing  him  that  sum  for  the 
pudiase  of  some  machine  required  for  the  works.     Then 
die  additional  circumstance  of  the  defendants  having  paid 

(rr)  4  Exch.  244. 
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fbr  fresh  I^hta  to  protect  the  public  from  dmikr  aeeidalti^ 
-tree  aODK  evideace  for  the  jury  of  the  defeodaafa^  tiabiBljr^ 
IFiiOock,  C.  B.— That  might  have  been  a  mere  act  ofUo^ 
nesB.]  In  Burgess  v.  Gray  (a),  the  defendant  who  wn  oe- 
cnpier  of  certain  prenUBes  adjoining  a  Inghvay,  ein|do7Bdt 
person  named  Palmer  to  make  a  drain  therefrom  to  ccntBiM' 
nicate  with  a  common  sewer.  In  the  perfonnance  of  M 
work,  the  worfcmon  employed  by  Pnlmcr  placed  a.  qnaati^ 
of  rabbish  on  the  highway,  which  occasioned  an  aceideatK' 
the  plaintiff.  The  only  evidence  that  the  defendant  bW- 
fere<1  was,  that  he  had  npplled  to  the  eommiseioners  for  lean 
to  bienk  into  the  aewer;  and  a  policeman  said,  that,  od  )a» 
calling  the  defendant's  attention  to  the  nibbisb,  and  teifing 
him  he  must  take  it  away,  the  defendant  said  he  would  re- 
moA'e  it  !ia  :-oon  as  he  could;  and  that,  after  the  accident 
had  happened,  the  defendant  said  he  cotdd  prove  tiat  lb 
accident  occurred  through  the  plaintiS^e  own  negUgeMft 
On  these  facts,  Tindal,  C.  J.,  leJt.  it  to  the  juxj-  to  say,  wbe* 
ther  the  defendant  wrongfully  placed  or  caused  to  be  jJacM 
the  rubbiah  on  the  highway,  and  the  Court  of  Comnwi 
Picas  lield  this  niling  to  be  correct,  Erie,  J.,  tlicre  m( 
"  Even  if  the  defendant  had  parted  with  the  whole  Motld 
to  Palmer,  I  am  at  a  loss  to  know  why  he  should  not  b« 
liable /«i«//y  with  Palmer."     There  is  another  ground  upon 
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Pabke,  B. — ^I  think  there  ought  to  be  no  rule  in  this  1850. 
cMCi  The  act  complained  of  was  not  an  act  done  by 
Cockrane  in  the  character  of  a  servant  of  the  defendants. 
It  may  be  too  much  even  to  say  that  he  was  their  servant 
in  any  point  of  view^  for  he  acted  as  a  contractor  or  sur- 
veyor for  them,  at  a  yearly  salary  of  250/.^  which  he  re- 
oeived  in  lieu  of  payment  for  each  separate  piece  of  work. 
Therefore  the  case,  which  rests  upon  the  negligence  arising 
oat  of  the  construction  of  the  scaffold,  is  precisely  the  same 
IS  it  would  have  been  if  the  defendants  had  entered  into  a 
eontract  with  some  third  party  to  perform  that  work. 

Aldebson,  B. — I  am  of  the  same  opinion.     The  real 

question,  and  the  only  one,  is,  whether  the  negligent  act  by 

which  the  injury  was  occasioned  to  the  plaintiff  was  the  act 

of  Cockrane,  as  the  defendants'  servant;  for  if  it  was,  they 

•re  responsible  to  the  plaintiff  for  the  injury  she  has  sus- 

tittiied.    But  the  evidence  shews,  that  when  that  negligent 

t     ict  was  occasioned  by  Ck)ckrane,  he  was  acting  in  the  char- 

icter  of  a  sub-contractor,  and  that  he  did  the  work  on  his 

own  individual  accoimt.     The  defendants  took  no  paii;  in 

ihe  matter.    The  plaintiff's  remedy  was  against  Cockrane. 

Pollock,  C.  B. — I  agree  that  there  ought  to  be  no  rule. 
It  may  be  observed,  and  it  struck  me  strongly  at  the  trial,  that 
if  Broasey,  who  took  the  contract  from  the  Company  in  the 
fast  instance,  was  to  be  exonerated  by  his  sub-contract  with 
fte  defendants,  they,  on  their  part,  had  an  equal  right  to 
ikf  that  they  had  handed  over  their  obligation  to  Cockrane. 
With  respect  to  the  evidence  as  to  tlie  lights  which  were 
fhced  by  the  defendants  after  the  accident,  this  case  is  dia- 
tmgnishable  from  Burgess  v.  Gray.  There,  a  single  matter 
-Hm  admission  by  the  defendant — which  was  unexplained 
^7  c^'ther  testimony,  was  put  to  the  jury ;  and  possibly,  if 
ve  knew  nothing  more  of  these  lights  than  that  the  defend- 
*^  paid  for  them  when  they  were  put  up  after  the  acci- 
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(lent,  it  might  be  some  aU^t  evidence  for  the  jmy  o 
liability  of  the  defendants.  But  upon  the  endenoe 
that  fact  ie  exphiined  by  the  drcumstancee  that  Cod 
was  not  to  find  any  of  the  materials  for  the  bridge,  u 
he  had  made  a  contract  that  the  defendants  were  ti 
the  materiab  for  it,  but  that  he  was  to  fiimidi  the  li 
and  was  to  receive  a  specific  enm  for  that  job;  nd 
this  particular  contract  formed  no  part  of,  and  had  og 
to  do  with,  his  general  employment  by  the  defendnrtt 
that  those  lights  were  bo  pud  for,  as  forming  put  ( 
materials  supplied. 

RulerefiH 


AcicditoT, 
who  hu  ined 
a  eontribulor^ 
loud  ihuo- 
holder  In  & 
J(dui4h>ck 
OompuiT,  and 
hMlwdhU 
■etloDiUfed 
under  the  TSrd 
MCtion  of  the 
Jdntr«tock 


Prescott  ti.  Hadow. 
ItoCHFORT  CLARKE  had  obtained  a  nila  ti 
scind  an  order  made  by  MauU,  J.,  id  this  case.  It  m 
action  of  assumpsit  against  the  defendant,  as  a  contiflil 
to  and  shareholder  in  the  Royal  Bank  of  AoBtaEb 
the  25th  of  March,  afler  the  commencement  of  ihsii 
an  order  waa  made  by  Vice-Chancellor  Knight  Bnt^ 
der  the  Joint  Stock  Companies  Winding^^p  Aot  (II J 
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Master  pmBaant  to  the  order  of  Aldersan,  B.,  dated  the  16th 
of  June.'' 

BramweB  shewed  cause. — The  question  is,  whether  the 
pbuntiff  has  rightlj  pursued  the  directions  of  the  73rd 
aection  (a)  of  the  Joint  Stock  Companies  Winding-up  Act, 
(11  &  12  Yict  c  46).    By  reference  to  that  section,  it  is 
perfectly  dear  that  the  plaintiff's  right  to  proceed  against 
die  contributory  of  the  Company  by  action  is  only  sus- 
pended until  **  after  proof,  or  exhibiting  or  making  such 
proof  as  he  may  be  able,  of  his  debt  or  demand  before  the 
Master  as  hereinafter  mentioned;"  and  that  a  judge  of  the 
Court  in  which  the  action  is  brought  may  order  **  that  all 
farther  proceedings  in  such  action  shall  be  stayed  until  after 
mch  proof  shall  have  been  made  or  exhibited  before  the 
Master."     That  is  the  course  which  the  statute  requires, 
ind  such  a  course  has  been  followed  in  the  present  case.    It 
WW  suggested  upon  the  motion  for  the  rule,  that  the  plain- 
tifi  must  take  some  reasonable  step  to  obtain  payment  of 
flieir  claim,  in  addition  to  the  exhibiting  it  before  the  Mas- 
ter.   But  the  Act  does  not  require  it,  and  it  is  difficult  to 
■J  what  steps  are  to  be  considered  by  the  Court  as  reason- 
dde.    The  object  of  the  enactment  is  to  enable  the  Master 
todedaie  the  proper  dividend,  and  to  prevent  coUusion,  by 
nqmring  persons  who  have  claims  against  the  Company  to 
declare  them.     This  is  not  analogous  to  a  proceeding  in 


1S50. 


(a)  That  section  enacts,  that 
**  After  tho  first  appointment  of 
U  offidal  manager,  no  creditor  or 
ctter  person  sliall,  except  so  far 
« the  Master  shall  permit,  have 
power  to  conmience  or  to  proceed 
^  SDj  action  against  tho  offi- 
od  manager  or  agunst  the  Com- 
ply or  aaj  other  person  repre- 
*Btbg  the  same,  or  who  is  sued 
*  »  oontribntory  thereof,  until 
^  proof,  or  exhibiting  or  mak- 


ing such  proof  AS  he  may  be  able, 
of  his  debt  or  demand  before  the 
Master  as  hereinbefore  mention- 
ed ;  and  it  shall  be  lawful  for  any 
judge  of  the  Court  in  which  such 
action  shall  be  pending,  upon 
summons  taken  out  before  him 
for  that  purpose,  to  order  that  all 
further  proceedings  in  such  action 
shall  bo  stayed  until  ailer  such 
proof  shall  have  been  made  or  ex- 
hibite<l  before  the  Master." 
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bankrupfcpy,  where  tlie  debtor  obtains  a  eertificate  whtdi 
diacliarges  him  from  his  liabilities;  but  the  meaning  of  & 
Btatute  is  plain  and  obvious,  and  points  explidtly  to  a  pn- 
ticular  mode  of  proceeding,  which  has  been  pursued  by  tk 
plaintitf. — He  was  then  stopped  by  the  Court, 

lioclifort  Clarke,  in  support  cif  the  rule. — The  words  *iltt- 
til  after  proof  made  and  exhibited,"  in  the  73rd  M 
must  be  construed  in  such  a  manner  as  ^vill  cany  oitf  thi 
clear  and  manifest  meaning  of  the  Act;  and  its  rae 
is  to  be  gathered  from  the  various  provisions  it  cot 
Many  cases  might  be  cited  which  support  such  anilerf 
construction.  Tlius,  the  terms  "execution  made, hid, v 
levied,"  have  different  meanings,  being  sometimes  a]^£id 
to  the  issuing  of  a  writ,  sometimes  to  the  delivery  of  it  todi* 
sheriff^,  and  atothers  to  the  actual  seiziu-e  of  the  goods,  or  d( 
sale,  &c.  So  the  words  "goods  for  exportation"  botf  di^ 
ferent  constructions,  according  to  the  position  they  may  htf 
in  a  statute;  and  the  word  "insolvent"  may  have  eitherl 
technical  orn  popular  meaning.  It  is  not  a  sufficient  coniC' 
ance  with  the  statute  that  the  plflintilf  should  have  litenl|f 
followed  t)ie  enactment,  but  he  ought  also  to  have  takeoM* 
reasonable  steps  to  obtain  payment  of  his  claim  out  of  fli 
fund  mentioned  in  the  Act.    It  appears  by  reference  to  t» 
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Stock  CSompanies  Act,  7  &  8^ot.  c  110,  \r  in  pari  matcriu  ^ma 
with  the  present  Act,  and  requires  the  creditor  to  use  due  di- 
ligence to  obtain  payment  of  his  debt  from  the  Company 
before  he  b  at  liberty  to  proceed  against  a  shareholder.  In 
Thompton  ▼•  Universal  Salvage  Company  {a)y  Parke,  B.,  said, 
with  reference  to  this  statute,  **  So  long  as  there  is  a  rea- 
Bonable  prospect  of  obtaining  payment  by  proving  the  debt 
mider  the  proYiaons  of  that  Act,  it  is  our  duty  to  prevent 
individual  creditors  from  having  execution  against  the  share- 
holders of  the  Company,*"  viz.  under  the  7  &  8  Vict,  c  1 10, 
&  66;  and  Aldersan,  B.,  also  said,  "  It  would  be  very  imjust, 
tnd  not  a  fair  construction  of  the  7  &  8  Vict  c.  110,  that  a 
creditor  should  proceed  agunst  an  individual  shareholder 
when  he  has  a  right  to  go  against  the  assets  of  the  whole 
Company.    When  he  has  done  so  without  success,  he  may 

f  igsin  resort  to  the  individuaL"*  {^Alderson,  B. — In  the  case 
dted,  the  Court  were  merely  exercising  a  discretion,  which 
Aey  were  empowered  to  do  by  the  express  terms  of  the 

y  iftatnte;  in  the  present  case  they  have  no  such  power  given 
Asm.  The  statute  merely  says,  that  proceedings  ai'e  to  be 
itayed  until  after  proof  made  or  exhibited  before  the  Master. 
How  is  it  possible  that  we  can  say  that  the  pliuntiff  must 
ibo  take  reasonable  steps  to  obtain  payment  in  the  mode 
nggested?  How  can  we  say  what  are  to  be  considered 
''reasonable  steps*?]  It  is  submitted  that  the  case  is  one 
fcr  the  equitable  jurisdiction  of  this  Court,  and  that  they 
bave  the  power  of  exercifling  their  discretion  under  the  terms 
of  this  Act. 

Pollock,  C.  R — The  question  is,  whether  we  are  to 
itiy  proceedings  between  these  parties,  the  plaintiff  having 
tlms  &r  complied  with  the  stat  11  &  12  Vicf.  c.  45,  that 
lie  his  made  or  exhibited  proof  of  his  cl^m  before  die 
Mister.     Now,  even  if  the  58th  section  had  been  absent. 


(a)  3  Exch.  310. 
VOL.  v.  B  B  B  ^'^^^' 


PuBoon 
Hadok. 
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I  should  have  entertuned  no  douh 
ject.  It  ia  a  general  rule,  which  i 
cases  arising  on  the  coostniction  ol 
mon  law  right  of  the  subject  ia  not 
it  is  very  clear,  so  clear  as  to  lea 
is  the  intention  of  tlie  legislature, 
see  wliat  this  Act  of  Parliament  c 
58th  aecUon,  which  enacts,  that  " 
expreaslff  provided,  nothing  in  thie 
petition  or  order  under  the  same 
winding-up  or  for  the  winding-up 
extend  or  enlarge,  diminish,  prejui 
or  affect  the  rights  or  remedies  of 
BODS  not  being  contiibutories  of  the 
or  remedies  of  creditors  being  i 
being  creditors  of  the  Company  uj 
pendent  account,  whether  agunst 
&ay  of  the  contributories  of  the  s 
remedies  of  the  Company  againc 
other  persons;  nor  shall  alter  or  a£ 
gagements  ent«red  into  by  or  wit) 
person  acting  on  behalf  of  the  sami 
petition ;  nor  any  actions,  suits,  or 
ing  at  the  date  of  such  petition."  J 
not  merely  to  satisfy  us  that  what  h 
able  and  intended  by  the  statute, 
provided  by  it,  and  at  all  events,  l 
yet  so  clearly  implied  that  the  Ci 
been  the  meaning  of  the  le^slator 
should  very  reluctantly  adopt  Tl 
not  merely  that  counsel  should  pc 
ceeding  for  which  he  argues  was 
was  intended  is  actually  expressed 
quite  clear  that  it  is  not  expressed 
intended.  The  rule  therefore  ou( 
charged. 
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Parke,  B. — ^I  agree  with  my  Lord  Chief  Baron  in  this        1850. 
ease.     The  question  tams  upon  the  true  meaning  of  the 
73rd  section  of  this  statute^  which  empowers  a  judge  to 
slay  proceedings  upon  summons  taken  out  before  him  for 
that  purpose,  until  after  proof  of  the  debt  shall  have  been 
*<made  or  exhibited"  by  a  plaintiff  before  a  Master  in 
Chanceiy.     The  judge>  then,  has  no  power^  by  this  section, 
to  stay  proceedings  except  in  the  cases  of  **  proof  made  ^ 
or  of  proof  exhibited."    By  the  former  is  meant,  until  the 
Master  has  reoeiyed  and  allowed  the  proof  brought  before 
Um,  and  by  the  latter,  until  the  creditor  has  given  to  the 
Master  all  such  proof  as  he  is  able  to  give  of  his  right  to 
psjment  as  against  the  Company.    In  either  of  these  cases 
die  judge  has  power  to  interfere;   and  one  of  these  pro- 
ceedings must  be  followed  before  the  creditor  is  to  be  pcr- 
lutted  to  proceed  with  his  action.    But  after  proof  made 
or  exfaibitedy  the  judge  has  no  power  by  this  Act  to  stay 
die  proceedinirs.     Then  the  58th  section  says,  that  the 
rights  of  creditors  are  in  no  way  to  be  restricted  except 
where  it  is  expressly  so  provided  in  the  Act;  and  it  is  im- 
poonble  to  say  that  there  is  any  such  provision  affecting 
die  express  rights  of  tiie  plaintiffs  in  the  present  case. 
Die  power  of  the  judge  is  therefore  at  an  end  as  soon  as  the 
Muter  has  allowed  the  proof  thus  made  or  exhibited.     The 
oAct  of  this  will  be  to  secure  to  the  Master  a  means  by 
vUch  he  will  be  enabled  to  ascertain  the  number  of  the 
Company's  creditors,  and  also  to  stay  any  action  which 
■If  be  brought  by  any  of  them  until  the  names  of  all  shall 
be  known.     The  Master  has  the  power  to  administer  the 
■wis  of  the  Company,  and  will  be  enabled  to  ascertun 
tte  mioant  of  calls  required  to  meet  the  claims  agdnst  the 
CoiqMaiy.     It  appears  to  me,  therefore,  that  on  the  words 
of  dni  enactment  the  plaintiff  creditor  has  now  a  right  to 
p  on  with  this  action ;  and  I  cannot  find  any  clause  in  this 
Act  of  Parliament  which  induces  me  to  construe  those 
^oids  in  any  other  than  their  ordinary  and  natural  sense. 

B  B  B  2 


liXCtlBQDBR   UlfPOBTS. 

The  case  of  Thompson  v.  Universal  Salvage  CompoKf  w 
quite  different  from  the  preeent.  The  question  there  de- 
pended upon  the  7  &  8  Vict  c.  110.  The  pluntiff  then 
bad  obtuned  a  verdict  and  judgment  against  a  jmnt-etoik 
Company  within  that  statute;  and  on  hie  s^plyii^  uote 
the  68th  section,  to  have  execution  against  a  member  nth- 
out  suggestion  or  a^re  fauas,  he  wae  obliged  to  satiriy  Ik 
Court  that  he  had  had  recourse  to  all  proper  means  ta  t^ 
tun  satisfaction  for  his  debt  from  the  assets  of  the  C(b> 
pany,  by  making  or  ezbilnting  proof  of  it  before  the  HtMt 
under  the  11  &  12  Vict  c  45.  That  was  our  conttMh 
tion  of  that  section  of  that  statute.  Under  the  present  d^ 
tute  an  action  can  only  be  stayed  by  virtue  of  the  TM 
section,  which  only  gives  a  limited  power  to  a  judgebtA 
so  in  one  of  two  events,  either  of  proof  made  or  of  [mtf 
exhibited;  or,  in  other  words,  until  the  plaintiff  has  soo^ 
to  obt^n  payment  of  his  debt  by  doing  all  he  covid  to 
satisfy  the  Master  of  its 


ALDERSOy,  B. — I  am  of  the  same  opinion,  with  one^k* 
ception.  I  quite  agree  that  the  73rd  section  must  be  e^i^ 
strued  according  to  the  plain  meaning  of  its  language,  biX^ 
I  doubt  whether  allotinnce  of  proof  by  the  Jla^ster  in  Chiw 
eery  is  at  all  essential  to  its  operation.  And  tny  im^ 
for  that  opinion  is^  that  the  section  says,  the  proceediugiM 
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by  writing  under  his  hand  declare  such  allowance  and  dis-      ^  1850. 
illowance^  or  such  allowance  as  claims  only."    Proof  there- 
fore must  have  been  made  before  allowance.    Upon  my  con* 
straction  of  the  words  ^'proof  made  or  exhibited,"  their  mean- 
ing is,  that  proof  ^  made"  is  to  be  taken  to  mean,  that  the 
deposition  shall  have  been  laid  before  the  Master,  together 
with  everything  necessary  to  complete  the  proof,  and  proof 
<^  exhibited,"  a  tender  of  that  which  is  to  be  afterwards  com- 
pleted by  deposition.     All  that,  however,  makes  no  differ- 
ence  aa  to  this  rule,  because  here  both  the  proof  has  been 
ofiiered,  and  allowance  of  it  made.     The  Judge  has  there- 
finre  no  power  whatever  to  stay  the  proceedings  beyond  that 
finuted  time,  and  that  time  having  elapsed,  his  power  is  also 
at  an  end.     It  woidd  be  a  direct  interference  with  the  58th 
section,  if  we  were  now  to  stay  proceedings;  for  the  73rd 
sectimi  says,  that  they  shall  only  be  stayed  for  a  limited 
time;  and  the  S8th  section  says  that,  except  as  expressly 
provided  by  the  Act,  the  rights  of  a  creditor  shall  not  be 
iflected  thereby. 

Platt,  B. — ^I  quite  concur  in  the  opinion  expressed  by 

my  Brother  Parker  except  so  fiur  as  regards  the  qualification 

wUch  my  Brother  Alderson  has  made,  as  I  think  any  act  of 

the  Master  is  unnecessary  in  such  a  case.    The  only  act 

nqnired  is  that  of  making  or  exhibiting  proof.    The  74th 

Nction  points  out  how  that  is  to  be  done;  and  upon  that 

bong  done,  then  the  stay  of  proceedings  is  at  an  end.    With 

Rgaid  to  Thampscn  v.  Universal  Salvage  Company^  it  may 

^  observed,  that  that  case  is  not  confined  to  insolvent  com- 

puues,  and  would  have  been  decided  in  the  same  way  if 

the  Company  there  had  been  solvent ;  for  the  return  of 

*>Ba  bona  made  to  the  fieri  facias  against  the  Company 

^oqU  not  have  sufficed  to  induce  us  to  issue  execution 

^gtinet  other  parties;    it  was  necessary  that  the  Court 

^booU  be  satisfied  that  there  btd  been  a  bong  fide  execu- 

"on  and  attempt  to  recover  against  the  funds  of  the  Com- 
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1850.  pany.  The  present  case,  however,  depends  entirely  on  the 
Prksoott  words  of  the  73rd  section  of  the  1 L  &  12  Vict.  c.  45,  which 
„  ^'  are  as  plain  as  language  can  make  them. 


Rule  discharged. 


Nov,  7.  Brandpord  v.  Freeman. 

An  incorrect  ASSUMPSIT. — The  first  and  second  counts  were  by  die 
Priu^  as  to  Se  phuntiff,  as  acconmiodation  acceptor  of  two  bilk  of  exchange 
proper  party     f^^j.  200i  each,  ag^nst  the  defendant,  for  whose  use  the 

to  beg^  IS  no  ^  ^ 

ground  for  a  plaintiff  had  accepted  them,  for  not  indenmifying  hinu  Hie 
less  it  alsoap-  l^t  coimt  was  a  count  in  4002.  for  money  paid  by  the  phun- 
SSStiinS'  *^^  ^^^  *®  defendant's  use.  The  defendant  pleaded,  that 
tice  has  result-  the  sum  of  4002.  in  the  last  coimt  constituted  one  and  the 

ed  from  it. 

same  debt  as  the  two  sums  of  200/.  mentioned  in  the  fint 
and  second  coimts;  and  that  the  defendant  entered  into  a 
composition  deed  with  the  plaintiff  and  his  other  crediton^ 
whereby  they  covenanted  not  to  sue  him  for  any  debts  then 
due  to  them;  and  that  the  plaintiff,  after  the  payment  of  the 
biUs  of  exchange  by  him,  had  executed  the  said  deed. — Ve- 
rification. Replication,  that  the  said  deed  was  executed  bj 
the  plaintiff  before  the  said  bills  were  paid  by  him,  and  not 
afterwards ;  concluding  to  the  country.     Issue  thereon. 

At  the  trial  of  the  cause,  before  Aldersan,  R,  at  the 
last  Norfolk  Assizes,  the  plaintiff's  counsel  insisted  Aal 
the  issue  lay  upon  the  defendant,  and  that  therefore  he 
was  bound  to  b^n,  and  to  prove  the  issue.  The  leaned 
Judge  was  of  that  opinion,  and  ruled  accordingly;  where- 
upon the  defendant's  counsel  called  a  witness,  who  proved 
that  the  deed  was  executed  after  the  first  bill  of  exchange 
had  become  due  and  payable,  but  at  that  time  the  other  biO 
had  not  arrived  at  maturity.  The  plaintiff  according^ 
obtained  a  verdict  for  the  sum  of  200£ 

Couch  now  moved  for  a  new  trial,  on  the  ground  that  the 
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learned  Judge  was  wrong  in  ruling  that  the  defendant  was        1850. 
bound  to  begin.    The  plaintiff  ou^t  to  have  begun,  as  the     BalinDroBD 
onus  of  proof  lay  upon  him*     The  time  when  the  bills  were  ^• 

paid  by  him  was  a  Act  peculiarly  within  his  own  know- 
ledge, and  he  was  bound  to  shew,  in  the  first  instance,  that 
the  money  was  paid.  [^Parke,  B. — ^It  was  held  by  this 
Court,  in  the  case  of  Edwards  v.  Matthews(a)j  in  the  year 
1847,  that  the  mere  fiust  that  the  wrong  party  has  begun  is  no 
ground  for  a  new  trial;  but  that,  in  order  to  obtain  the  in- 
terposition of  the  Court,  it  must  appear  that  some  injustice 
has  resulted.]  In  the  more  recent  case  of  Doe  d.  Bather  y. 
Br€qfne(b)j  tiie  Court  of  Common  Pleas  do  not  appear  to  have 
acted  upon  that  rule.     That  was  an  action  of  ejectment  by  a 

devisee,  and  the  defendant  at  the  trial  offered  to  admit  the  due 
execution  of  the  will  under  which  the  plaintiff  claimed  the  pro- 
perty, and  that  the  plaintiff  thereby  would  establish  a  primd 
fiude  case ;  but  that  he,  the  defendant,  in  support  of  his  case, 
relied  upon  a  will  made  by  the  testator  at  a  subsequent  pe- 
liod;  and  the  learned  Judge  by  whom  the  cause  was  tried 
ruled  that  the  defendant,  upon  such  an  admission,  was  enti- 
tled to  b^in ;  but  the  Court  held  this  ruling  to  be  incor- 
rect, and  granted  a  new  triaL     [^Pollock,  C.  B. — The  Court 
might  very  properly  think  in  that  case  that  justice  was  not 
My  efiSscted,  as  the  right  to  b^in  might  be  a  matter  of  the 
greatest  importance.]    The  onus  here  was  thrown  upon  the 
wnmg  party,  which  is  a  sufficient  ground  for  this  applica- 
tioD.   [Aldersan,  K — ^When  I  ruled  that  the  defendant  was 
bound  to  begin,  ought  not  his  counsel  to  have  stood  upon 
Us  right,  by  refusing  to  give  any  evidence  ?  and  then,  if  I 
litd  put  the  wrong  question  to  the  jury,  or  had  told  them 
iM,  in  the  absence  of  any  evidence,  the  plaintiff  was  enti- 
tled to  the  verdict,  and  I  had  been  wrong  in  so  ruling,  the 
defendant  might  have  obtained  a  new  trial  on  the  ground 
rfimsdirection;  but,  instead  of  adopting  such  a  coiu'se,  tiie 
defendant's  counsel  called  evidence,  which  failed  to  establish 
Ins  case] 

(a)  11  Jur.  398.  (A)  5  C.  B.  655. 
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Pollock,  C.  B. — I  adhere  to  the  dedaon  of  this  Govt 
in  Edtcards  v.  Matthewt,  in  which  case  time  was  takea  b 
the  purpose  of  deliberation  before  judgment  was  fpTea.  I 
observe  that  I  there  stud,  in  delivenng  the  judgment  of  Ai 
Court,  "  It  appears  that  the  rule  adopted  in  this  Coot  a 
this, — that  the  pUintiff  or  defendant  having  been  calladv 
to  begin,  when  proof  of  the  issue  lay  on  hia  adversoiy,  ii  wk 
a  suf&cient  ground  for  a  new  (rial,  unless  it  is  maiiifetttkit 
the  course  of  justice  has  beea  thereby  interfered  withal 
some  substantial  injury  effected  at  the  trial  of  the  enN>> 
And  I  then  added,  that  at  one  time  I  had  an  impreamoD  "thf 
a  miBcarriage  aa  to  who  should  b^^  was  so  imparfiit  • 
matler,  utid  mJght,  Id  man}-  iaetanccs,  inti;rfcre  so  oaA 
with  the  course  of  justice,  that  we  ought  alwayt-  to  interien 
and  correct  it;  but,  on  refeniiig  to  the  judgment  of  dt 
Court  in  the  cases  to  which  I  have  alluded,  we  muct  at*  | 
take  it  as  settled,  timt  the  question,  whether  any  injiuybi 
been  done  by  tiie  erroneous  ruling  of  the  judge  ftl  Mi 
Priua,  is  involved  iu  tlie  question  of  the  propriety  of  pwfr 
inga  new  trial  for  it.    In  the  present  case,  there  has  been  M 
injury  done.     The  trial  was  an  issue  directed  for  the  piff 
poae  of  infonning  the  conscience  of  the  Court,  and  4 
lookiiig  at  all  the  evidence,  we  think  that  the  verdict  *■ 
right,  iind  consequently  ought  not  to  be  disturbed."   Sn 
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Lord  AMnger^  C.  K^  is  reported  to  have  said :  ^<  I  cannot  say         1 850. 

that  we  shoidd  interfere  in  a  very  doubtful  case;  but  if  the     Bbandford 

decision  of  the  Judge  toere  clearly  and  manifestly  wrongy  the      YvmuLU 

Court  would  interfere  to  set  it  right."     Now  that  is  an 

inaccnracy,  and  I  have  corrected  it  in  my  own  hand  in 

the  copy  of  Meeson  &  Welsby  which  is  in  this  Court. 

What  Lord  Jbmger  said  was,  that  the  order  of  beginning 

18  a  matter  for  the  disposal  of  the  Judge  at  Nisi  Prius;  but 

if  his  ruling  ^*  cUd  clear  and  manifest  wrong,"  the  Court 

would  interfere  to  set  it  right;  and  that  view  of  his  language 

18  confirmed  by  the  note  appended  to  the  report  of  Edwards 

V.  Maithems,  in  the  Jurist     By  that  rule  I  am  prepared  to 

•bide,  for  it  would  be  an  extreme  hardship  to  grant  a  new 

trial  on  such  a  ground  alone,  where  substantial  justice  has 

been  done  between  the  partiea     Admitting^  therefore,  for 

tbe  sake  of  argument,  that  my  Brother  Alderson  was  wrong 

m  this  case,  in  holding  that  the  burthen  of  proof  lay  in  the 

fint  instance  on  the  defendant  (which,  however,  I  by  no 

meens  admit,  and  indeed  I  think  he  was  right,  although  I 

do  not  pronounce  a  positive  opinion  upon  that  point);  still, 

Ufon  the  examination  of  the  witness,  it  is  perfectly  clear 

what  the  result  of  the  case  would  have  been,  had  the  ruling 

of  my  learned  Brother  been  that  for  which  the  defendant's 

counsel  contended. 

Aldebsok,  B. — I  agree  with  the  other  members  of  the 
Court  in  the  rule  which  they  have  laid  down,  and  still 
ilunk  that  I  was  correct  in  holding,  at  the  trial,  that  the 
defendant  was  the  party  who  was  boimd  to  begin. 

Bule  revised  (a). 

(c)  In  CamuMm  v.  Farmer^  3  party  had  begun,  unless  also  some 

^^7OO,B0{^,B.,  said: — **The  injustice  has  arisen  from  that  cir- 

^^  aeyer  grant  a  rule  for  a  new  cumstanco." 
^<m  the  ground  that  the  wrong 


defcndtmt 

U.  14*.,  never 
indebted,  and 

M  to  th»l  Hum 
tender  before 
kclioD,  and 
payment  of 

that  amount 
into  CouH. 
A  Terdicl  hav- 
ing been  fuund 
for  the  plaintiff 
for  let.,  the 
Court  refuped 
to  etaj  the 
proceed LngH 
upon  payment 
of  the  debt, 
vithoitt  coedi, 
on  the  ground 


should  not  be  at  liberty  to  eater  a  BuggesU 
the  plaintiff  of  costs  under  tKe  County  Con 
10  Vict  c  95. 

It  was  an  action  of  debt  brought  to  recoi 
91  I0<.  The  defendants  pleaded,  ezc^  i 
never  indebted,  and  aa  to  that  sum  so  except 
fore  action,  and  pajnnent  of  that  amount  into 
plaintiff  joined  issue  upon  the  first  plea,  and 
last,  and  issue  was  joined  thereon.  The  ct 
before  the  Secondary,  and  the  pluntiff  obts 
upon  the  first  iesuC)  with  16«.  damages,  ■■ 
other  issue  the  defendant  had  the  verdict — ' 
grounds  for  this  motion.  In  the  first  place, 
is  clearly  entitled  to  enter  a  sug^^tion  und' 
Vict  c.  95  ;  and  secondly,  the  action  is  fiivolt 
not  to  have  been  brought  in  the  Superior 
amoont  which  the  pluntiff  substantially  souj 
in  it  is  less  than  40^.  The  jury  have  fo 
tender  was  made  before  action  brought;  i 
therefore,  a  payment  before  action,  and  the 
of  the  pluntiff's  clum  was  under  40*.,  tl 
cl^m  being  for  IBs,  only.  [^Parhe,  B. — I 
point  yon  are  entitied  to  a  rule,  but  cleariy 
second.  The  object  of  the  Courts  in  atayii 
sums  under  40>.  is  to  prevent  fiivolouB  actioi 
hmiirrhf.    nrkoro  *hf  amtnint   rtivivfrt^  wniil 
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how  could  it  be  said  that  the  action  was  frivolous  ?]  The  1850. 
effect  of  the  finding  of  the  jury  is,  that  the  plaintiff  ought  Nurdin 
to  have  accepted  the  amount  tendered.  [Aldersanj  B. —  „  *• 
An  action  is  not  frivolous  which  is  brought  to  try  the 
question  of  a  tender;  but  where  a  man  brings  an  action  to 
reeoyer  40s.  only,  the  thing  to  be  tried  is  frivolous  upon 
the  fiioe  of  it.]  I^utton  v.  Bament{a)  seems  to  be  an 
Mithority  for  the  defendant's  position.  [Parke,  B. — ^The 
present  action  was  not  brought  to  recover  a  sum  of  less 
amotmt  than  409.,  but  in  reality  of  much  greater  amount. 
Wlien  the  plaintiff  sued  out  his  writ,  he  might  not  be  aware 
that  the  defendant  woidd  plead  a  tender  and  pay  the  amount 
into  Ck>urt.  Pollock^  C.  B. — It  appears  to  me  that  if  the 
defendant's  argument  be  true,  in  every  case  where  the 
amount  is  reduced  by  a  good  defence  below  the  sum  of  40s. 
the  defendant  would  be  entitled  to  succeed  upon  an  appli- 
cttion  of  this  nature.] 

Pollock,  C.  B. — ^We  are  all  clearly  of  opinion  that  upon 
this  point  there  ought  not  to  be  a  rule.  Upon  the  other 
pcnnt  the  defendant  may  take  a  rule. 

Pabxe,  B.,  and  Aldebson,  B.,  concurred. 

Rule  accordingly. 

(a)  3  Exch.  831. 
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1850. 


Nov,  19. 

On  the  appli- 
cation of  an 
attorney  to  be 
allowed  to  sub- 
stitute the 
name  of  J. 
Heatan  D.  on 
the  roll  of  at- 
tomies,  in  the 
place  of  J.  D., 
this  Court  re- 
fused to  alter 
the  roll,  but 
directed  the 
Master  to 
make  a  me- 
morandum on 
Uie  roll  oppo- 
site the  party's 
name,  stating 
that  he  was 
now  known  by 
the  name  of 
J.  Heaton  D., 
and  Uiat  the 
memorandum 
was  made  by 
rule  of  Court. 


In  re  Dearden,  Geut.,  one  &c. 

joL  THERTON  moved  for  a  rule,  directing  the  Master  to 
substitute  the  name  of  Josiah  Heaton  Dearden,  on  the  roD 
of  attomies  of  this  Court,  in  the  place  of  Josiah  Deardoi; 
and  that  the  Master  be  at  liberty  to  make  an  indorsement  of 
such  alteration  of  name  on  the  admission  of  the  applicant 

Tlie  affidavit  in  support  of  the  motion  stated,  that  the 
application  was  made  in  consequence  of  Mr.  Dearden  hay- 
ing adopted  the  name  of  Heaton,  which  was  the  name  of  a 
near  relation,  from  whom  he  had  received  certain  propertj. 
— ^This  application  is  made  to  avoid  the  expense  which  the 
party  would  incur  by  appearing  to  sign  his  name  again  upon 
the  roU  of  attomies;  and  he,  therefore,  applies  for  a  simihr 
rule  to  that  which  has  already  been  granted  by  the  other 
Courts.     [Aldersoriy  B. — ^The  Master  cannot  sign  the  attor* 
ney's  name.     Pollock^  C.  B. — The  proper  course  will  he^ 
not  to  alter  the  name  on  the  roll,  but  to  make  a  memorui- 
dum  in  the  margin  of  the  roll  opposite  the  party's  name^ 
stating  that  the  within  Josiah  Dearden  is  now  known  bj 
the  name  of  Josiah  Heaton  Dearden;  and  that  such  memo- 
randum is  ordered  by  rule  of  Court] 


Peb  CUBIAM  {a) — 


(a)  PoUock,  C.  B.,  Parke,  B., 
Alderson,  B.,  and  Piatt,  B. 

(b)  The  rule  in  the  Court  of 
Queen^s  Bench  was  as  follows : — 
"  It  is  ordered,  that  the  name  of 
the  said  Josiah  Dearden,  on  the 
roll  of  attomies  of  this  Coxirt,  be 
altered,  by  inserting  the  name  of 
Heaton  after  that  of  Josiah,  so 
that  the  name  of  Josiah  Heaton 
Dearden  stand  on  the  roll  of  at- 
tomies instead  of  that  of  Josiah 
Dearden ;  and  that  the  Master  be 
at  liberty  to  make  an  indorsement 


Rule  accordingly  (J). 

of  such  alteration  on  the  adous- 
sion  of  the  said  Josiah  Dearden: 
on  the  motion  of  Mr.  AtkeHai" 
The  rule  in  the  Common  Ben 
was  as  follows: — ^^It  is  ordered, 
that  the  Masters  be  at  libertj  to 
amend  the  roll  of  attomies  of  (bis 
Court  by  altering  the  name  d 
Josiah  Dearden  to  Josiah  Heaton 
Dearden;  and  that  the  said  Mas- 
ters be  at  liberty  to  make  an  in- 
dorsement on  his  admiadoo  in 
this  Court  accordingly." 
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Debbt,  Public  Officer  of  The  Devonshire  and  Cornwall       Nor.  4. 

Banking  Company,  v.  Toll. 

UeBT  by  the  plaintiff,  as  public  officer  of  the  Devon-  To  a  deciam- 
shire  and  Cornwall  Banking  Company. — The  declaration  ^a  labow^ 
contained  counts  for  work  and  labour,  commission,  money  commission, 

'  ''    money  lent, 

lent,  money  paid,  and  interest  and  interest. 

Fourth  plea. — As  to  390i  13a  parcel,  &c.,  that  before  pleaded,  that 
the  accruing  of  the  causes  of  action,  &c.,  to  wit,  on  &c.,  „^^nd 
it  was  corruptly,  and  against  the  form  of  the  statute  in  against  the 

'^    •'  ,  form  of  the 

Ruch  case  made  and  provided,  agreed  by  and  between  the  statute,  agreed 
defendant  and  the  said  co-partnership,  that  the  said  co-  puintiffand 
partnership  should  then  and  thenceforth,  and  from  time  ^tthfe'^la^- 
to  time,  as  the  defendant  shoidd  require,  lend  to  him  cer-  tiff  should, 
tarn  sums  of  money,  of  such  amount  respectively  as  he  time,  as  the 
should  require,  but  so  that  all  the  sums  of  money  so  to  be  dSouW  require, 
lent  by  them  to  the  defendant  should  not,  in  the  whole,  ^^^^  ^^^  ^y™" 

■^  ,  not  exceedmg 

exceed  10002^,  by  paying  out  of  their  own  monies,  and  looo;.,  by  cash- 
over  and  above  such  monies  of  the  defendant  as  they  acS's  cheque; 
might  hold,  to  such  persons  as  should  be  the  lawful  holders  J^e  forti^^-^ 
o(  and  should  present  to  them  for  payment,   cheques  ancc,  thede- 
ngned  by  the  defendant,  so  as  that  the  amount  of  the  said  pay  the  plain- 
cheques  so  to  be  paid  out  of  their  proper  monies  should  g^^^^iy 
not  exceed  the  sum  of  lOOOi.,  upon  certain  terms,  viz.  underthenamo 

,  of  interest,  and 

that  the  said  co-partnership  should  forbear  to  give  to  the  partly  under 

defendant  day  and  time  for  the  repayment  of  all  the  said  chevisanccof 

wms,  to  wit,  until  the  said  co-partnership  should  demand  at^^^te'^V 

such  repayment;   and  that,   for  and  in  respect  of  such  lo?. percent. 

fotfaearance,   the  defendant  should  pay  to  them  certain  averred,  that'^ 

the  plaintiff 
^^  did  cash  the 

^■ndttii'ft  dieqnes,  and  thai  the  umiriouB  interest  was  so  charged : — Held,  on  special  dc- 
*onw,  thai  the  plea  was  good,  although  it  did  not  state  how  much  of  the  excess  beyond  5^. 
P^oni.  was  for  naurioufl  interest,  and  how  much  for  commission,  it  appearing  that  the 
^PMBflni  for  tlie  gron  sum  to  be  paid  for  interest  and  commission  wa«  clone  colourably,  so 
!■  to  enable  the  plaintiff  to  get  more  than  5/.  per  cent. 
Im pleading  usary,  the  ddendant  need  only  bring  the  transaction  within  the  12  Anne, 
K        Jj^i  e.  16 ;  and  if  the  plaintiff  relies  upon  the  2  &  3  Vict,  c  37,  as  exempting  the  case 
9m        ■<<Bn  the  operation  of  the  statute  of  Anne,  that  should  come  by  way  of  replication. 
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interest  and  sums  of  money  to  be  charged  by  than  to 
bim,  partly  under  tbe  name  of  interest,  and  partly  onds 
the  name,  shift,  and  cheviaance  of  commission,  wVA 
should  be  charged  to  tbe  defendant  by  the  siud  co-put- 
nership  in  respect  of,  and  as  the  pretended  price,  tiId^ 
and  remuneration  of  and  for,  certain  vork  that  mig^  or 
should  be  thereafter  done  by  the  said  co-partnership  At 
the  defendant,  at  a  rate  altogether  exceeding  the  rate  of 
6i  for  the  forbearance  of  every  1 00/.  for  a  year,  to  irit, 
at  the  rate  of  10?,  for  the  forbearance  of  every  100/,  foia 
year.  That  afterHardg,  and  under  and  according  to  llil 
said  corrupt  and  unlawful  agreement,  and  at  divcre  timt 
after  the  making  thereof,  until  and  at  the  commenoenMOl 
of  this  suit,  and  the  accruing  of  the  causes  of  action,  tt^ 
the  said  co-partnership  did  lend,  in  manner  aforew^ 
to  the  defendant,  such  sums  as  amounted  to  a  cortaini 
not  exceeding  1000/.,  to  wit,  the  sum  of  300/.,  and  ^ 
they  did  charge  to  him  such  illegal  and  excessive  int«M 
as  and  in  the  manner  aforesaid,  partly  under  tbe  dib' 
of  interest,  and  partly  under  the  name,  shift,  and  dim- 
sance  of  commission  as  aforesaid,  upon  the  said  sun* 
lent  and  advanced  to  him;  tliat  is  to  say,  interest  at  ft» 
rate  of  10/.  for  the  forbearance  of  every  100/.  for  &  y«* 
and  upon  sums  so  advanced  and  lent  as  aforesaid, 
the  resyiective  times  when  tbe  same  were  so  lent,  until 
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consisting  of  5{.  per  cent  for  interest,  and  lOL  per  cent        1850. 
which  was  to  be  charged  under  colour  of  commission. 
Special  demurrers,  and  joinders  therein. 

• 

Taprell  argued  in  support  of  the  demurrers  in  last  Trinity 
Term  (May  27) — The  first  objection  to  the  fourth  plea  is^ 
that  it  does  not  state  how  much  of  the  8002.  was  for  money 
lenty  how  much  for  interest,  and  how  much  for  commis- 
sion.   Again,  no  specific  sum  is  stated  to  have  been  charged 
for  interest     In  1  Wms.  Saund.  295  a,  note  (1),  it  is  said, 
"  There  is,  however,  a  distinction  taken  between  actions 
or  informations  on  the  statute,  and  pleas  in  bar :  in  the 
latter  it  is  necessaiy  to  set  forth  the  whole  matter  specially, 
because  it  is  within  the  defendant's  own  knowledge;  but 
in  the  former  it  is  sufficient  to  set  forth  the  corrupt  con- 
tract generally,  because  an  action  or  information  may  be 
brought  by  a  stranger.    1  Hawk.  P.  C.  248,  s.  24,  fol.  ed." 
AlsOy  in  the  same  work,  at  p.  295  b,  "  So  the  defendant 
most  set  forth  the  usurious  agreement  specially,  and  how 
much  more  than  legal  interest  was  agreed  to  be  given.'' 
The  same  distinction  is  noticed  in  Bac.  Abr.  tit.  '^ Usury" 
(K)y  where  it  is  said  "  In  pleading  a  usurious  contract  by 
way  of  bar  to  an  action,  you  must  set  forth  the  whole 
matter  especially,  because  it  lay  within  your  own  privity; 
iMtt  in  an  information  on  the  statute  for  making  such  a 
contract  it  is  sufficient  to  set  forth  the  corrupt  bargain 
generally,  because  matters  of  this  kind  are  supposed  to  be 
privily  transacted,  and  such  information  may  be  brought 
^  a  stranger."    In  HUl  v.  Montagu  (a),  a  general  plea  of 
Mry  was  held  bad  on  special  demurrer.    Lord  JEUen- 
ionm^A^  C.  J.,  there  said,  ''The  corrupt  contract  ought 
to  be  particularly  set  forth,  and  the  usurious  interest, 
^  the  party  may  know  what  to  answer.    The  party 
*8^inst  whom  it  is  pleaded  may  be  aware  of  the  con- 

(a)  2  M.  &  Sclw.  377. 
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tract,  but  he  cannot  know  in  whi 
to  be  assailed,  or  wherein  the 
to  it,"  And  in  Rohson  v.  FaUou 
"  generally  speaking,  a  plea  of  u 
ciae  terms  of  the  contract ;  becau 
on  the  face  of  the  record  whethe 
has  been  obtained  for  the  forbear 
time."  The  pleas  ought  to  have 
was  charged  for  interest,  and  ho 
as  particularity  is  required  in  orde 
the  principle  as  stated  in  Bac  Ab] 
a  contract  reserving  to  the  tender 
is  allowed  by  the  statute  is  equal 
it,  whether  the  whole  be  reserved 
part  under  that  name  and  in  pi 
house,  let  at  a  rate  plainly  excet 
Here  the  plea  only  shews  that  m( 
taken  for  commission  and  interei 
Oreen  (b),  Lord  Abtnger,  C.  B.,  sai 
presume  that  an  agreement  was 
made.  Bedo  v.  Sanderson  (c)  ^ 
ment,  upon  which  Parke,  B.,  rema 
case  of  an  information  under  a  st 
particularity  is  not  required  as  in  s 
sufficiently  alleged  that  the  loar 
terest  paid  in  pursuance  of  the  a 
and  the  periods  for  which  the  advi 
should  have  been  stated  distinctlyt 
here,  left  to  mere  inference.  In  Pc 
Abbott,  C.  J.,  ruled  that  the  day  o 
lent  was  material,  though  laid  un< 
it  must  appear  on  the  face  of  the 
of  forbearance  is  such  that  the  int> 
the  party  is  by  law  allowed  to  rei 

(a)  3  Binj(.  N.  C.  .192.  (e)  Cro. 

(6)  ISM.&  W.  481.  (d)  Ry. 
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Keding  (a),  Lord  Denmojn,  C.  J.,  said  "  It  is  clear  firom  the      ^^^ 
inthorities  that  time  is  of  the  essence  of  all  usurious  bar- 
stains;  and  that,  in  a  declaration  alleging  such  a  bargain, 
;he  date  of  the  usurious  contract  must  be  stated,  and  must 
16  pix>yed  as  laid,  even  though  under  a  videlicet."    Those 
rere  qui  tam  actions,  and  the  principle  would  apply  a  for- 
ion  to  a  plea.  Further,  the  performance  of  the  alleged  usu- 
ions  contract  is  insufficiently  stated.  The  plea  should  have 
ihewn  the  amount  of  the  cheques,  and  that  they  were  pre- 
lented  by  the  lawful  holders.     If  this  were  a  valid  agree- 
Qent^  and  an  action  had  been  brought  upon  it,  a  plea  of 
lerformance  in  terms  like  the  present  would  have  been 
nsofScient    In  general,  whatever  is  alleged  in  pleading 
aust  be  alleged  with  certainty:    Stephen  on  Pleading, 
k  2,  sect  4,  rule  7;    Com.  Dig.  "  Pleader"  (C  58),  (C  59), 
C  60).    The  plea  is  also  bad,  because  it  does  not  shew 
hat  the  contract  is  not  excepted  from  the  operation  of 
he  12  Anne,  stat  2,  a  16,  by  the  2  &  3  Vict  c.  37.    The 
yourt  will  not  presume  illegality;  on  the  contrary,  the 
vresomption  is  in  favour  of  the  legality  of  the  contract: 
litwiB  V.  Davison  (p).     ThibavU  q.  t.  v.  CHbaon  (c)  was  an 
icdon  for  penalties,  and  whether  or  no  the  contract  was 
Bsurious  was  matter  of  evidence  open  under  the  general  is- 
ne.  In  Turquand  v.  Mosedon  (d)  it  was  held,  that  the  aver- 
ment of  the  contract  being  "  against  the  form  of  the  sta- 
tate'' was  not  a  sufficient  allegation  that  it  was  illegal; 
ttd  that  a  replication  setting  up  a  usurious  contract  was 
ImcI,  for  not  alleging  either  that  the  contract  was  made 
Wore  the  7  Will.  4  &  1  Vict.  c.  80,  and  2  &  3  Vict  c. 
S7  came  into  operation,  or  that  it  was  excepted  from  the 
proviflionB  of  those  Acts.     WaMoum  v.  Burrows  (e)  may 
^  supported,  on  the  ground  that  prima  facie  the  security 

(a)  2  A.  ^  £.  670.  (rf)  7  M.  &  W.  504. 

(h)  4  M.  &  W.  654.  (0  1  Exch.  107 

(e)  9  M.  &  WSS. 

YOL.  T.  e  €  C  EXCH. 
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1800.  comprised  an  interest  in  land.    The  objections  to  tlitfiftk 

Dnn  plea  are  BubetantiaUy  the  same — He  also  cited  HoU  t. 

^  Miei-8  (a). 


BovUl  contra. — ^Tke  contract  is  stated  with  saffieientos- 
tainty,  for  it  is  shewn  that  the  agreement  was  illegal,  u* 
mere  shift  and  contrivance  to  evade  the  usury  law,  wludi 
was  not  done  In  Dovmes  v.  Green  (b).  With  respect  to 
the  objection  that  the  plea  does  not  distinguish  howmudi 
was  paid  for  interest  and  how  much  for  commtssion,  it  ii 
impossible  to  do  so  if  the  parties  do  not  agree  to  disbit- 
gnish  theni.  Indeed,  their  very  object  is  so  to  shape  tk 
contract  that  the  usury  may  be  concealed.  The  times  ibA 
amounts  need  not  be  specified,  for  the  advances  are  stataJ 
to  have  been  made  according  to  the  contract,  which  is  I 
matter  within  the  plaintiiF's  knowledge.  [The  Court  i»- 
timated  an  opinion  that  the  contract  was  stated  with  wt 
ficient  certainty.]  Then,  as  to  the  other  point,  it  is  euimii 
to  shew  that  the  contract  was  illegal  within  the  st^stt 
of  Anne.  In  Turquand  v.  Mosedon,  no  reasons  are  giwn 
for  the  judgment  In  ThibauU  v.  Gibsov,  the  present  (4t- 
jection  was  distinctly  raised,  and  the  Court  decided  oa  tka 
broad  principle,  that  where  a  statute  creating  a  pcnal^ 
contains  an  exception  in  the  enacting  clause,  the  pluAtif 
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oommission,  money  Icnt^  money  paid,  interest,  and  on  an         isso. 
account  stated. 

To  this  declaration  the  defendant  pleaded  several  pleas. 
By  the  fourth  plea  he  sets  up  an  agreement  by  the  co- 
partnership represented  by  the  plaintifF,  that  they  should 
cash  the  defendant's  cheques  to  any  amount  not  exceed- 
ing 1000/.;  and  that,  in  consideration  of  their  so  doing, 
khe  defendant  should  pay  them  interest  at  a  rate  exceed- 
ing 5L  per  cent  per  annum,  t.  e.  102.  per  cent,  partly  under 
die  name  of  commission  and  partly  under  the  name  of  in- 
terest The  plea  then  avers,  that  the  co-partnership  did 
oaah  the  defendant's  cheques,  and  did  charge  him  such 
Bzcessive  interest;  and  that  the  sums  so  paid  in  cashing 
the  defendant's  cheques  are  the  moneys  sought  to  be  re- 
soTered  as  money  paid  and  lent;  and  that  the  sums  sought 
bo  be  recovered  for  work  and  labour  are  so  charged  for  the 
sommission  stipulated  for  in  the  said  agreement;  and  the 
nterest  sought  to  be  recovered  is  the  said  excessive  in- 
terest. 

The  fifth  plea  is  substantially  the  same,  except  that  it 
m  pleaded  only  to  so  much  of  the  plaintiff's  demand  as 
rekttes  to  interest  and  commission,  and  states  the  agree- 
ment to  have  been  a  corrupt  agreement  for  interest  at 
15lw  per  cent,  i.e.  51.  per  cent  under  the  name  of  interest, 
md  101.  per  cent  under  colour  of  being  charged  for  com- 
ouBsion.     To  these  pleas  there  are  special  demurrers. 

Mr.  Twprdl  contended,  for  the  plaintiff,  that  the  agree- 
ment was  not  set  out  with  sufficient  certainty ;  that  it 
ought  to  have  been  shewn  how  much  precisely  of  the  ex- 
cess beyond  bl.  per  cent  was  for  usurious  interest,  and 
how  much  for  commission ;  but,  as  we  intimated  at  the 
hearing,  the  answer  to  this  is,  that  the  contract  is  stated 
with  all  the  certainty  of  which  it  is  capable.  When  par- 
ties enter  into  an  usurious  contract  of  this  nature,  it  is 
studiously  done  in  such  a  manner  as  to  mix  up  the  inter- 
est and  commission  in  one  charge,  so  as  to  make  it  im- 

c  c  0  2 
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1830.  possible  to  tell  how  much  is  attributable  to  the  one  heai 
Dsasr  and  how  much  to  the  other.  The  defendant  has  ahewr 
.j^^  exactly  what  the  bargain  was,  and  has  stated  thit  tU 

agreement  for  the  gross  sum  to  be  paid  for  interest  ui 
commission  was  done  colourably,  so  as  to  enable  the  par 
nership  to  get  more  than  5l  per  cent.  This  we  think 
all  which  the  defendant  could  be  called  ou  to  do. 

But  the  main  ]>oint  relied  on  by  the  plaintiff  was,  th 
the  plea  was  bad  for  not  ha\'ing  stated  either  that  the  en 
tract  was  entered  into  previously  to  the  2  &  3  Vict  c.  i 
or,  if  subsequently,  that  it  related  to  land.  But  this  c 
jection  cannot  be  sustained.  The  case  ia  governed 
Washboum  v.  Burrows  (a).  It  was  there  decided  that 
party  setting  up  usury  as  a  defence  need  only  state  cnoii 
to  bring  the  case  within  the  operation  of  the  statute 
Anne  ;  and  that  is  certainly  done  here.  That  statute 
still  in  force,  and  if  the  opposite  party  means  to  conte 
that  the  case  is  one  which  is  taken  out  of  the  operation 
the  statute  of  Anne  by  the  statute  of  Victoria,  the  burth 
is  on  him  to  do  so.  This  is  the  clear  result  of  oar  dedm 
in  Washiourn  v.  Burrows,  which  governs  this  case;  m 
the  judgment  must,  therefore,  be  for  the  defendant 


Judgment  for  the  defendut 

(a)  1  Exeh.  107. 
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1850. 

Lyons  v.  Hyman.  jiov,  4. 

IHIS  was  a  rule  calliiiir  on  the  plaintiff  to  shew  cause  A  certificate  to 

.  .  deprive  the 

why  the  judgment  signed  herein,  the  taxation  of  costs,  and  plaintiff  of 
execution,  should  not  be  set  aside,  or  why  the  judgment  t^^  4o;uz. 
should  not  be  amended  by  strikintr  out  of  it  so  much  as  \^*  frranted 

•^  ®  ^  afterjudgment 

lelated  to  the  costs,  or  why  all  further  proceedings  should  and  execution, 

^ ,       ^         -  /. ,  i*  wholly  in- 

not  be  stayed  on  payment  of  1^.  operative;  but 

The  action  was  in  debt  to  recover  971  IO5.  alleged  to  be  neverthdeS"' 

due  for  waires,  and  was  tried  before  the  Lord  Chief  Baron  P^^^J  particu- 

.  .  .  larcireum- 

on  the  11th  May  last,  when  the  jury  found  a  verdict  for  stances,  give 
the  plaintiff,  damages  1«.    On  the  29th  May  the  plaintiff's  getung  Mide^ 
attorney  delivered  to  the  defendant's  attorney  his  bill  of  ^Vex^tion 
costs,  with  an  appointment  to  tax  on  the  following  day.  On 
the  morning  of  the  30th  judgment  was  signed,  but  no  sum 
▼as  inserted  as  the  amount  of  costs,  a  blank  being  left  for  it. 
At  a  later  hour  on  the  same  day  the  costs  were  taxed,  the 
defendant's  attorney  attending  under  protest;  and  at  half- 
past  three  o'clock  in  the  afternoon  of  that  day  the  plain- 
tiflTs  attorney  caused  the  judgment  to  be  completed  by 
inserting  the  amount  of  costs,  and  issued  execution.     At 
&  later  period  of  the  day  the  defendant  served  a  summons, 
returnable  on  the  following  morning  before  the  Lord  Chief 
Baron,  calling  on  the  plaintiff  to  shew  cause  why  the 
learned  judge  should  not  indorse  a  certificate  on  the  postea 
Wider  the  43rd  Eliz.  c.  6,  s.  2,  in  order  to  deprive  the 
plabtiff  of  costs.     The  parties  attended  accordingly,  when 
the  Lord  Chief  Baron  certified  under  the  statute,  and  or- 
dered the  judgment,  taxation,  and  all  subsequent  proceed- 
• 

^gs  to  be  set  aside,  and  the  certificate  to  be  indorsed  as  of 
*^e  30th  May.  On  application  to  the  Lord  Chief  Baron, 
^^  the  5th  June,  he  ordered  that  the  judgment  be  restored 
^  it  was  at  the  time  execution  issued  on  the  30th  May. 

V(U9(m  and  Hawkins  shewed  cause. — ^The  certificate^. 


tlie  Tparty  plaintiff  a  greater  sum  than  the  dc 
recovered."  In  WkaUey  v.  WUliammm  (a)  tl 
that,  assamiog  a  judge  might  revoke  hie  i 
must  do  BO  within  a  reasonable  time.  The 
certificate  is  to  inform  the  Court  above  ir1 
they  ought  to  pronounce;  but  that  can  be 
if  the  Court  have  abeady  ^ven  judgment 
V.  Layng  (b)  the  Court  expressed  an  opinion, 
cation  for  a  suggestion  to  deprive  the  plai 
under  a  Court  of  Requests  Act  must  be  nu 
FoxaU  v.  Banks  (c)  will  probably  be  cited  as 
that  a  certificate  to  deprive  a  plaintiff  of  cos 
dorsed  on  the  postea  after  the  costs  have  be< 
although  the  defendant's  attorney  was  pre 
not  object  to  such  taxation.  But  there,  the 
trial  intimated  hia  intention  of  considering 
would  certify  or  not;  and  when  the  parti 
attended  before  him  on  a  summons  to  indoi 
cate,  he  expressed  his  intention  to  certify,  but 
attorney  refused  to  produce  the  postea.  Al: 
Cc^  (d),  where  the  certificate  was  granted  a 
tad  taxation,  the  judge  at  the  trial  express 
tion  of  certifying,  but  the  officer  omitted  t 
postea. 

Bramwell  and  Luak  in  support  of  the  mli 


MI0HASLMA8  TERM,   14  VICT.  751 

judgment  paper  not  haying  been  then  filled  up,  there  was  1850. 
no  complete  judgment  until  after  the  certificate  was 
granted.  [Parke,  R — In  the  cases  cited,  where  certificates 
were  given  after  judgment,  there  was  no  irregularity,  be- 
cause an  application  was  made  to  the  jud^e  at  the  proper 
time.  Here  no  certificate  was  applied  for  until  after  judg- 
ment signed  and  execution  issued,  so  that  the  judgment 
is  regular  and  not  contrary  to  good  faith.  Pollock,  C.  B. — 
The  judge^s  power  to  certify  expires  when  judgment  is  ob- 
tained.] At  all  events,  the  Court  have  power  to  set  aside 
the  judgment  on  terms. 

Pbr  Curiam  (a). — The  rule  will  be  absolute  to  set  aside 
the  judgment,  on  payment  of  all  costs  subsequent  to  the 
notice  of  taxation. 

Rule  accordingly. 

(a)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B. 


I 
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wmhj,  near  North  Allerton,  in  the  North  Riding  of  the         1850. 
ooonty  of  York,  and  all  other  my  real  estates  in  the  said 
counties  of  Durham  and  York,  and  elsewhere  in  Great 
Britain,  and  all  my  estate  and  interest  therein,  unto  Ro- 
bert Eden  Buncombe  Shafto,  of  Whitworth,  in  the  county 
of  Dorham,  Esq.,  William  Nesfield,  of  Brancepeth,  in  the 
county  of  Durham,  clerk,  and  Thomas  Hopper,  of  the  city 
of  Dorham,  Esq.,  and  their  heirs,  subject  to  the  said  an- 
nuities so  given  and  devised  as  aforesaid;  To  hold  the 
ame  unto  the  said  R.  K  D.  Shafbo,  W.  Nesfield,  and  T. 
Hopper,  and  their  heirs,  subject  as  aforesaid,  to  and  for 
the  several  uses,  upon  the  trusts,  and  to  and  for  the  in- 
tents and  purposes,  and  under  and  subject  to  the  powers, 
piovisoes,    declarations,  and   limitations   hereinafter  li- 
mited, declared,  or  expressed  of  and  concerning  the  same; 
tliat  is  to  say,  to  the  use  of  my  said  brother,  the  said  Mor- 
ton John  Davison,  and  his  assigns,  for  and  during  the 
term  of  his  natural  life,  without  impeachment  of  or  for 
Uifmanner  of  waste;  and  from  and  immediately  after  the 
determination  of  that  estate  by  forfeiture  or  otherwise  in 
Us  lifetime,  then  to  the  use  of  the  said  Robert  Eden  Dun- 
oombe  Shafto,  William  Nesfield,  and  Thomas  Hopper,  and 
their  heirs,  during  the  life  of  the  said  Morton  John  Davi- 
son, upon  trust  to  support  and  preserve  the  contingent 
lues  and  estates  hereinafter  limited  from  being  defeated 
or  destroyed,  and  for  that  purpose  to  make  entries  and 
hring  actions,  as  occasion  shall  require;  but  neverthe- 
^  to  permit  and  suffer  the  said  Morton  John  Davison 
uid  his  assigns,  during  his  life,  to  receive  and  take  the 
r^ts,  issues,  and  profits  of  the  said  hereditaments  and 
pienuses,  to  and  for  his  or  their  own  use  and  benefit:  and 
^^  and  immediately  after  his  decease,  to  the  use  of  the 
^  son  of  the  said  Morton  John  Davison,  lawfully  begot- 
^  and  of  the  heirs  male  of  the  body  of  such  first  son 
lawinlly  issuing;  and  for  default  of  such  issue,  to  the  use 
^'  the  second,  third,  fourth,  and  all  and  every  other  the 


neirs  maie  oi  ms  oouy, 
take  before  the  y oimg« 
of  his  and  their  body  oj 
issue,  to  the  use  of  Sit 
assigns  for  ever."  Ai 
tuted  and  appointed  t] 
cuter  of  his  said  will 

The  testator  afterwf 
mentary  paper,  bearii 
purporting  to  be  a  cod: 
certain  additions  to  ai 
queatbed  by  his  said  1 
affecting  such  vill 

Morton  John  Davisc 
the  sole  executor  nam< 
June,  18-H,  in  the  life 
ever  having  had  any  it 
tator  duly  signed  and  ] 
will,  in  the  words  ai 
codicil  to  the  last  will 
Johnson  Eden,  of  Wi 
ham,  Bart.,  which  will 
]816.  Whereas,  by  m; 
cator  thereof  my  late  i 
Esq.,  who  died  on  the 
by  this  codicil,  appoiu 
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:hold  afterwards  took  tlie  name  of  Edes.  \i.r.ra,'.  x  Jbt- 
Id. 

Jhe  testator  died  on  the  3rd  of  SepT«sr«-  '.  -i-r^  -rzx- 
haviiig  revoked  or  altered  hi*  said  will  *i:*-,-  •■    ar 
:he  same  was  altered  by  the  said  C'>ii:il»  iLtr-r.-    li.'. 
hout  having  revoked  or  altered  ihe  sai-i  :  •Lv.^:    -r 
ler  of  them.     And  the  said  will  and  c^yiid^  'n.-"-.  ji^- 
o  duly  proved  Iiy  the  said  John  K*-.  -'l-.  -.z^-e  r 
reof.     The  testator  was,  at  the  time  •.■f  V.r  :^v.    ■  - 
led  of  several  leasehold  estates  in  i':.*  ;-  T-i.v„r..    r 
pfington  and  Middlestone,  both  in  t-'j^  T-iTji    »  J-r^ 
gton,  in  the  county  of  Durham.  h':l!  -.1:-^-  -.r-j 
ses  from  the  Dean  and  Chapter  of  Dur;_i:i.  •  ■■  -..—.• 
twenty-one  years  respectively,  a  j^an  '.:*  -v:.,-;:   i**^ 
d  estates  was  acquired  by  the  testator »  iv.fr  7    -^ 
111772,  and  the  remaining  portions  tl'-^rsr  j,;    ..^ 
[oired  by  his  father,  or  himself,  at  vaH'.'^-  -.x-t  •■:■■'- 
d  the  Dean  and  Chapter  of  Dnrham  ii->  ^c*-— .  *. 
wed  the  leases  under  which  the  sai^  v'Xif  -m;*  ^. 
the  end  of  every  seven  years  'accw-rj  v  z-t    wju 
rtom  with  respect  to  property  heM  ;3rt*--  t^    —^ 
im),  but  the  leases  contain  no  coveLiar  --z  ■>-  ,^ 

80. 

tn  the  year  1833  the  Dean  and  Cucr^r  r  >!-^ 
Bed  the  coal  mines  under  tht  »a^:  »*,-^.,   ^„ 

d  other  adjoining  lands,  with  y.-rv  ^  j^^ 

d  make  a  railway;  and  several  r.tr.«t   ^^       ._ 
l^y  been  erected,  and  a  railvij  ««&.  i^rw.     ^ 


»  At  the  jugpestion  of  the 

^ 

Urt,thecii:'>!Wii,tiiiiii'n'li-tlbyiii. 

-> 

ting  thi!  following—  ■'  And  the 

■i 

41  of  tlic  different  purchases 

7 

iM  follows,  (that  is  to  say)  Sir 

3 

bn  Edun  purchased, 

tin  1» 

A.   R.  r. 

to-  t 

#7  2  31  in  tlif  jc'iir  1772. 

>-  *  : 

60  0     it          ..           1770. 

>*■     IM. 

-17  1  a?      ^^^W. 

*£' 

A.pru,  loto,  aanexeu  lo  lue  Htuu  fiuruiu  ui 

The  parish  of  Menington  is  intersected  I 
of  hills,  ranging  east  and  west,  upon  the  m 
the  church  and  village  of  Merriugton  are 
the  greater  portion  of  the  s^d  leasehold  < 
extent  of  539  acres,  38  perches,  or  thereabi 
south  of  the  said  ridge,  and  extend  to  and 
yards,  abut  on  the  northern  boundary  o 
manor  and  estate  of  the  testator  in  the  tov 
diestone,  heretofore  in  the  parish  of  St.  I 
land,  but  now  forming  part  of  the  new  parii 
which  was  made  a  parish  in  the  year  18^ 
the  said  freehold  estat«  of  Windlestone,  b' 
separated  therefrom  by  a  turnpike  road,  a 
the  ordinary  hedges  of  the  country,  tliroi 
necessary  communications  for  those  tena 
both  freehold  and  leasehold  in  the  same 
some  instances  the  leaseholds  were  let  and 
the  said  freeholds  at  undivided  yearly  rents 
The  said  leasehold  estates  are  not  inter 
surrounded  by  the  freehold  lands  of  the  si 
Windlestone,  but,  with  the  exception  of  oni 
ing  about  18  acres,  they  lie  together,  and  i 
are  about  a  quarter  of  a  mile  from  the  nu 
diestone,  but  the  turnpike  road  between  1 
land  and  Ruahyford  lies  between  them  and 
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The  testator  was,  at  the  respective  dates  of  making  his  ^  1S50. 
wiB  and  of  his  death,  seised  of  or  entitled  to,  not  only 
tke  said  freehold  manor  and  estate  of  Windlestone  (which 
comprises  the  whole  township  of  Windlestone,  and  con- 
tains 1182a.  2a.  29p.),  but  also  two  freehold  closes  of  land 
immediately  adjoining  the  said  Windlestone  estate,  and 
sttnated  in  the  township  of  Counden,  and  containing  to- 
gsther  about  16  acres,  and  the  freehold  tithes  thereof; 
and  also  some  detached  portions  of  freehold  lands  in  the 
flod  township  of  Merrington,  and  containing  together 
about  106  acres ;  and  the  freehold  tithes  of  parts  of  the 
flod  leasehold  estate  in  Merrington  and  of  Middlestone; 
an  estate  in  the  township  of  West  Auckland,  chiefly  free- 
kdd  and  copyhold,  with  the  freehold  tithes  thereof;  and 
two  leases  for  lives,  containing  together  1162  acres  or 
ibereabouts;  and  freehold  lands  in  the  township  of  Saint 
Hden's  Auckland,  containing  381  acres  or  thereabouts; 
two  freehold  fields,  containing  together  about  19  acres,  in 
Ae  township  of  Bondgate,  in  Auckland;  and  the  freehold 
nessnage  in  the  city  of  Durham:  but  which  said  freehold 
fidds  and  messuage  were  afterwards  sold  by  the  testator 
in  iia  lifetime. 

The  said  freehold  mansion  and  estate  of  Windlestone 
We  been  in  the  possession  and  the  residence  of  the  family 
of  the  said  testator  for  upwards  of  one  hundred  years; 
ttd  there  are  several  cottages  (some  of  which  are  oma* 
>untal)  and  other  buildings  standing  upon  that  part  of 
&  said  leasehold  estates  which  is  nearest  the  said  man- 
Aon;  and  which  buildings,  consisting  of  three  cottages 
ciDed  Well  Houses,  were,  in  the  lifetime  of  the  testator, 
^ocopied  by  persons  employed  about  the  said  mansion  and 
^■tate  at  Windlestone;  and  the  testator,  during  his  life- 
^QBe,  expended  upwards  of  40,0002.  in  rebuilding  or  re- 
storing the  said  mansion  and  premises. 

On  the  20th  of  February,  1845,  Eleanor  Wilson,  one  of 
the  asters  and  next  of  kin  of  the  testator,  filed  her  bill  in 
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the  Court  of  Chancery  against  J 
of  the  testator,  and  Sir  W.  Ed 
(amongst  other  things)  that  it  mi 
testator  died  intestate  as  to  his  It 
an  account  might  be  taken  of  th( 

The  question  for  the  opinion 
the  leasehold  estates,  of  which 
Johnson  Eden,  died  possessed,  pa 
his  will  of  all  and  singular  his  i 
tories,  advowsons,  messuages,  l 
and  hereditaments,  situate,  lying 
or  near  Windlestone,  West  Aucl 
land,  and  Bishop's  Auckland,  ii 
or  in  the  city  of  Durham,  and  Br 
York,  and  all  other  his  real  estat 
York  and  Durham,  and  elsevhe 
all  his  estate  and  interest  therein 


(a)  It  wu  agreed  that  tho  will 
should  form  part  of  the  cue ;  but 
the  only  other  portions  of  it  ma- 
terial to  the  present  question  ue 
the  following: 

"ftovided  always,  and  I  do 
hereby  declare  my  will  and  mind 
to  be,  that  it  shall  and  may  be 
lawful  for  the  said  Morton  John 
Davison,  when  and  as  he  ahall, 
by  virtue  of  the  limitatioDs  albre- 
said,  be  in  the  actual  posses- 
BJon  of,  or  entitled  to,  the  rents, 
issues,  and  profits  of  the  said  he- 
reditaments and  premises,  bj  uiy 
deed  or  deeds,  &c.,  to  gruit,  limit, 
or  appoint  lo  or  to  the  use  of  any 
woman  or  women  whom  he  may 
many,  either  before  or  after  any 
such  marriage,  for  the  life  of  any 
such  woman,  for  her  jointure,  and 
in  bar  or  without  being  in  bar  of 
her  dower,  any  annnoJ  sum  or 


ye. 
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^hrjf  {Elmdey  with  him)  argued  for  the  plaintiff  ^  18^0. 
rinity  Term  (June  7). — The  leaseholds  did  not  pass 
16  general  devise  of  the  real  estate.  The  will  com- 
with  a  marked  distinction  between  the  real  and 
.  estate.  The  real  estate  is  charged  with  the  pay- 
debts  and  testamentary  expenses,  and  it  is  devised 
)es  and  their  heirs,  for  the  use  of  a  tenant  for  life 
impeachment  of  waste,  and  after  the  determina- 
;hat  estate  to  trustees,  to  preserve  contingent  re- 
8, — ^provisions  inapplicable  to  leas^olds.  First,  as 
w  prior  to  the  Wills  Act,  1  Vict.  c.  20.  The  rule  laid 
Base  V.  BarUM  (a)  is  this,  ^'That  if  a  man  hath 
fee  and  lands  for  years,  and  deviseth  aU  his  lands 
sments,  the  fee  simple  lands  pass  only,  and  not  the 
'  years;  and  if  a  man  hath  a  lease  for  years  and 
simple,  and  deviseth  all  his  lands  and  tenements, 
I  for  years  passeth,  for  otherwise  the  will  should  be 
7oid."  That  rule  was  recognised  and  commented 
x>Td  Eldan,  C.  J.,  in  his  elaborate  judgment  in 
m  V.  Lady  Lawley  (6),  where  he  says,  that  it  "  is 
hich  has  been  acknowledged  for  ages.''  Also,  in 
V.  Lea  (c),  Lord  Eldon,  C.  J.,  refers  to  that  rule 
probation.  Numerous  cases  in  which  the  rule  has 
ted  on  are  collected  in  Jarman  on  Wills,  vol.  1, 
and  Roper  on  Legacies,  voL  2,  p.  1488,  4th  ed. 
d  "  farm,"  which  is  not  used  here,  is  of  large  ex- 

me  bdng,  under  or  by  twentj-one  years  in  possession, 

iie  limitations  aforesaid,  and  not  in  reyersion  or  by  any 

actual  possession  of  or  way  of  fhture  interest,  so  as  there 

ed  to  the  hereditaments  be  reserved  and  made  payable  on 

dsei  aforesaid,   or    the  every  such  lease,  during  the  con-     • 

£8,  and  profits  thereof,  tinuance  thereof,   the   best   and 

to  time,  to  demise  and  most  improved   yearly    rent    or 

»r  any  part  or  parts  of  rents,"  &c. 
iiereditaments  and  pre-  (a)  Cro.  Car.  292. 

h  the  appurtenances,  to  (b)  2  Bos.  &  P.  303. 

I  or  persons,  for  any  term  (c)  6  Yes.  633. 

r  of  years  not  exceeding 

D  D  D  KXCH. 


not  pass  hj  the  devise:  HcUl  v  Fisher  (a). 
Fletcher  (b),  the  testator  devised  to  trustee 
saages  or  tenements,  farms,  lands,  hereditsin 
miees,  eittiate  in  C.  and  W.,  upon  trust,  for 
wife  for  life,  with  limitations  eiter  her  deces; 
applicable  to  beholds  only;  and  he  gave  a] 
estate  to  his  wife  for  her  sole  use.  The  testa 
in  fee  of  freehold  lands  in  C,  W,  and  S.,  but 
messuage  or  other  building  on  anj  of  those  L 
wooden  bam  and  stable  on  the  land  in  S. 
possessed  of  land  in  C.  for  a  long  term  of  jt 
there  was  a  messuage  and  farm  buildings;  an< 
pied  the  freehold  and  leaseholds  aa  one  farm 
not  adjoin  each  other;  and  it  was  held  that 
did  not  paee  under  the  devise  of  all  the  testato 
tenements,  farms,  &c  So,  where  a  testate 
freehold  messuage,  farm,  lands,  and  heredita 
county  of  B.,  upon  certain  trusts;  and  the  t 
fiuin  in  that  county,  of  which  the  messuage  t 
er  part  of  the  land  were  freehold,  and  the  oth' 
hold  at  pepper-corn  rents;  and  the  latter  wc 
ed  with  and  nndistingoishable  from  the  freel 
had  been  demised  therewith  as  one  farm 
rent,  and  the  testator  had  always  treated  thei 
it  was  nevertheless  held,  that  the  leasehold 


MIOHABUIAS  TBBM,    14  TICT. 


761 


- 


did  not  pass  under  a  devise  of  testator  s  messuages^  lands, 
(Elements,  and  real  estate.  In  Addis  y.  Clement  (a),  where 
the  devise  was  of  all  the  messuages,  lands,  and  tenements, 
in  the  parish  of  D.,  which  the  testator  then  stood  ''j)08- 
9emd  of  or  any  ways  interested  in,*'  the  leaseholds  were 
held  to  pass,  on  the  ground  that  those  words  properly  re- 
ferred to  leasehold  estates;  and  therefore  the  case  was 
distinguishable  from  Rose  v.  BarOeU,  in  which  those  words 
were  not  found.  In  Day  v.  Trigg  (6),  where  leaseholds 
were  held  to  pass  under  a  devise  of  freehold  houses,  the 
testator  had  none  but  leasehold  houses;  and  therefore  the 
Oonrt  considered,  that  as  it  was  the  plain  intention  of  the 
will  to  pass  some  houses,  the  word  *^  freehold''  should  ra- 
fter be  rejected  than  the  will  be  rendered  void.  In  Doe 
d.  Dunning  v.  Cranslaun  (c),  the  leasehold  lands,  though 
incoiTectlj  described  as  "freehold,''  were  sufficiently  ascer- 
timed  by  the  will,  and  on  that  ground  were  held  to  pass. 
Qoodman  v.  Edwards  (d),  and  Hohson  v.  BlacMmm  (e), 
vere  also  decided  on  the  principle,  that,  if  upon  the  whole 
will  it  plainly  appear  that  the  testator  meant  to  pass  lease- 
l^dd  property  under  the  description  of  real  estate,  effect 
vill  be  given  to  his  intention. 

Secondly,  the  case  is  not  governed  by  the  26th  section 
rfthel  Vict  a  26  (/).    The  question  depends  on  the  effect 


1S50. 


(a)  8  P.  Wmi.  456. 

W  1  P.WmB.  2S6. 

(e)71i.&W.  1. 

(^  2  My.  k  K.  759. 

(«)  1  My.  &  K.  571. 

COEnacta: «' That  a  devifie  of 
^laiidof  the  testator,  or  of  the 
had  of  the  testator  in  any  place 
or  m  the  occapation  of  any  person 
■**wiied  in  bis  will,  or  otherwise 
"'Mnhsd  in  a  general  manner, 
•^  iny  other  general  devise  which 
*^  describe  a  customary,  copy- 


hold, or  leasehold  estate  if  the 
testator  had  no  freehold  estate 
which  could  be  described  by  it, 
shall  be  construed  to  include  the 
customary,  copyhold,  and  lease- 
hold estates  of  the  testator,  or  hb 
customary,  copyhold,  and  lease- 
hold estates,  or  any  of  them,  to 
which  such  description  shall  ex- 
tend, as  the  case  may  be,  as  well 
as  freehold  estates,  unless  a  con- 
trary intention  shall  appear  by 
the  will/' 
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1850.  of  the  republication  of  the  will,  how  faf,  if  at  all,  it  bii] 
the  case  within  that  enactment;  and  it  is  submitted,  tl 
the  statute  was  never  intended  to  apply  to  cases  wh 
all  the  real  estate  is  in  terms  devised  to  one  pen 
and  the  personal  estate  to  another,  but  only  where  tb 
is  a  general  devise  in  terms  large  enough  to  import  i 
tenure.  Besides,  in  this  case,  there  is  no  devise  of  t 
land  of  the  testator  "  in  any  place,"  but  only  ^'at  or  nn 
Windlestone.  Assuming,  however,  that  the  statute  da 
apply,  still  the  general  devise  will  not  include  the  lea 
holds,  because  a  contrary  intention  appears  by  the  ir 
Here  is  an  express  gift  of  all  the  residue  of  the  perwi 
estate  to  the  testator's  brother,  which  is  inconsistent  wi 
a  gift  of  the  leaseholds  to  the  trustees.  The  words  "i 
other  my  real  estates"  mean  "  freehold"  estates.  The  po 
ers  of  jointuring  and  leasing  are  also  inconsistent  withi 
intention  that  the  trustees  should  take  the  leasekok 
Cole  V.  Scott  (a)  decided,  that  it  is  not  necessary  that  m 
contrary  intention  should  be  expressed  in  so  many  wore 
or  in  some  way  quite  free  from  doubt;  but  it  is  to  beg 
thered  by  adopting,  in  reference  to  the  expression  used  1 
the  testator,  the  ordinary  rules  of  construction  applicab 
to  wills. 

Mcdins  for  the  defendant. — First,  as  to  the  effect  of  tl 
limitation  prior  to  the  1  Vict.  c.  26.  Though,  as  a  gencr 
rule,  a  devise  of  "  land"  would  pass  only  real  estate,  y 
the  exceptions  were,  if  the  circumstances  shewed  an  inte 
tion  on  the  part  of  the  testator  that  the  leaseholds  shou 
pass,  or  if  he  had  no  freehold  land  to  satisfy  the  beqnef 
Here  an  intention  to  pass  the  leaseholds  may  reasonaU 
be  presumed.  In  the  first  place,  the  leaseholds  had  bee 
from  time  to  time  renewed,  so  that  the  testator,  no  doub 
considered  them  as  a  durable  property,  and  in  the  natui 

(a)  1  Mac.  k  G.  518. 
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of  real  estate  Besides,  from  the  year  1 7  72,  there  had  been  1 850. 
an  uninterrupted  unity  of  enjoyment  of  some  of  the  lease- 
holds with  some  of  the  freeholds  at  entire  rents,  without 
distinguishing  what  was  paid  for  the  leasehold,  and  what 
for  the  freehold.  And  further,  the  leaseholds  almost  en- 
tirely bordered  on  the  family  mansion  and  grounds,  and 
part  of  them  extended  up  to  within  a  quarter  of  a  mile  of 
the  mansion,  and  some  cottages  had  been  erected  thereon 
by  the  testator  for  the  use  of  persons  employed  about  the 
mansion.  Those  circumstances  take  this  case  out  of  the 
general  rule  laid  down  in  Rose  v.  BarUett  (a).  There  is  a 
distinction  between  permanently  renewable  leaseholds  and 
a  mere  lease  for  a  definite  term  of  years,  as  was  the  case 
in  Thompson  v.  Lady  Lawley  (6).  That  distinction  is  ad- 
verted to  in  Addis  v.  Clement  (c),  where  it  was  held,  that 
the  words  "possessed  of  or  any  ways  interested  in,'"  in- 
dnded  renewable  leaseholds.  This  case  resembles  that  of 
ione  V.  Earl  Stanhope  (d),  where  the  lease  contained  no 
eoTenant  for  renewal  on  the  part  of  the  lessor,  but  the 
Court  referred  to  extrinsic  circumstances  as  shewing  the 
intention  of  the  testator,  and  held  that  the  leasehold  es- 
tate passed  under  a  devise  of  "  all  my  manors,  messuages, 
houses,  farms,  lands,"  &c.  Also,  in  Hobson  v.  Blackburn  (c), 
where  the  limitation  was  to  uses  strictly  applicable  to 
fieehold  property  only,  the  Court  looked  to  the  intention 
of  the  testator,  to  be  collected  from  the  circumstance  of 
the  leasehold  property  being  blended  in  enjoyment  with 
tile  freehold.  [Alderson,  B. — In  that  case,  there  was  no 
other  access  to  the  leasehold  part  than  by  its  communica- 
ti<m  with  the  fireehold.]  In  Goodman  v.  Edwards  (/),  the 
devise  was  of  land,  containing  by  estimation  100  acres, 
forty  of  which  were  held  under  a  renewable  lease ;  but  they 
were  nevertheless  held  to  pass,  as  the  circumstances  shewed 

(«)  Cro.  Cap.  292.  (d)  6  T.  R.  345. 

W  2  Bos.  &  P.  303.  (e)  1  Myl.  &  K.  571. 

W  2  P.  Wma.  456.  (/)  2  Myl.  &  K.  759. 


codicil  Tss  the  same  as 
the  codicil,  made  a  will 
lished:  Doe  d.  York  v. 
Then,  b^  the  26th  aectu 
include  copyhold  and  lea 
shall  appear  hj  the  wilL 
rule  laid  down  in  Bote 
frustrated  the  intention 
actment  id  to  introduce  i 
hold"  into  a  genend  d< 
be  read,  "all  and  eing 
leasehold  lands."  Tlie 
thing  immoveable,  unit 
If  the  devise  had  been  o 
lands,"  the  mention  of  < 
shewn  an  inten^n  to  e: 
tor  had  said,  "  I  ^ve  all 
of  York,"  that  vould  ha 
his  leaseholds  elsewhera 
hold"  is  not  uaed,  but  tli< 
before  the  1  Vict.  c.  26 

(a)  Enacts:   "That  tlu* 
shall  not  extend  to  ao  j  will  n 
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under  a  devise  of  "all  other  my  real  estate:"  Fitzroy  v.        1850. 
Howard  (a),  WeigaU  v.  Brome  (6). 

Ewnphry  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — ^This  case,  which  was  sent  for  our  opin- 
ion by  the  Master  of  the  Bolls,  arises  out  of  the  will  of  Sir 
Bobert  Johnson  Eden,  who  died  on  the  3rd  of  September, 
1M4;  and  tj^e  question  is,  whether  certain  leasehold  estates, 
of  which  he  was  possessed  at  his  decease,  passed  under  the 
general  devise  of  his  real  estates.  The  will  was  made  in 
1815,  and  its  material  parts  are  as  follows  [his  Lordship 
stated  them]: — ^Morton  John  Davison  died  in  June,  1841, 
and  thereupon  the  testator  made  a  codicil,  duly  executed 
and  attested,  in  the  following  words  [his  Lordship  read  the 
codicil].  The  facts,  as  to  the  leaseholds  in  question,  are 
these  [his  Lordship  stated  them].  The  case  states  as  a 
&ct,  that  the  testator,  at  the  date  of  his  will  and  of  his 
death,  was  seised  of  other  real  estates  in  the  county  of 
Durham,  besides  his  mansion,  &c.  at  Windlestone. 

In  this  state  of  things,  it  was  contended  before  us,  on 
hehalf  of  the  plaintiff,  that  the  leaseholds  did  not  pass 
nnder  the  general  devise  of  the  real  estates.  And  in  sup- 
port of  this  view  of  the  case,  Mr.  Humphry  relied  on  the 
case  o{Ro8e  v.  Bariletty  in  which  the  general  principle 
^as  laid  down,  recognised  and  followed  by  very  many  au- 
thorities up  to  Thompson  v.  Lawley,  where  Lord  Eldon 
went  through  the  whole  of  the  cases,  and  fully  recognised 
^^  general  doctrine.  On  the  other  hand,  Mr.  McUins,  for 
the  defendants,  contended,  that  there  are  in  this  case 
^"cumstances  which  distinguish  it  from  Rose  v.  BarUett 
wd  the  other  cases  in  which  leaseholds  have  been  held 
Jiot  to  pass.    In  the  first  place,  here  the  leaseholds,  by 

(«)  8  Rum.  225.  (h)  6  Sim.  99. 
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1850.  usage,  though  not  by  express  contract,  have  always  bee 
renewed  from  time  to  time,  so  as  to  give  them,  practictll 
the  permanence  of  estates  held  in  fee  simple.  Second! 
some  of  the  leaseholds  have  been  let  and  occupied  wii 
some  of  the  freeholds  at  undivided  yearly  rents,  not  di 
tinguishing  what  was  the  rent  of  the  freehold  and  irk 
of  the  leasehold ;  and,  Thirdly,  the  leaseholds  almost  ei 
tirely  bordered  on  the  family  mansion  and  groiAds,  ai 
some  part  of  them  extended  up  to  within  a  quarter  at 
mile  of  the  mansion;  and  some  cottages  were  ereck 
thereon  by  the  testator,  for  the  use  of  persons  employe 
about  the  mansion. 

These,  and  similar  circumstances  are  pointed  out  by  Lor 
Eldon  in  the  case  we  have  referred  to,  as  circumstana 
which  might  prevent  the  operation  of  the  general  rule.  Ba 
even  if  they  would  not  do  so  in  the  present  instance,  sdli 
it  was  contended,  that  here  the  late  statute,  1  Vict  &  H 
s.  26,  is  decisive,  and  puts  an  end  to  all  question  on  th 
subject.     [His  Lordship  read  the  section.] 

Now,  we  are  of  opinion  that  this  section  clearly  gorern 
the  present  case,  and  so  that  it  is  unnecessary  for  ustospc 
culate  as  to  what  our  decision  would  have  been,  if  weii 
been  called  on  to  make  it  in  1 837,  and  not  in  1850.  I 
the  first  place,  the  will  having  been  re-published  by  tk 
codicil  in  1841,  must,  according  to  the  express  proyifflOB 
of  section  34,  be  deemed  to  have  been  made  at  that  date 
and  it  is,  therefore,  to  be  treated  as  a  will  made  after  tli 
31st  of  December,  1837. 

That  being  so,  let  us  consider  how  the  case  would  hat 
stood  prior  to  the  Act,  if  the  testator  had  had  no  land 
whatever  except  these  leaseholds.  It  is  clear  that,  i 
such  a  case,  the  leaseholds  would  have  passed,  in  ordc 
that  some  effect  might  be  given  to  the  will.  This,  indeec 
is  a  branch  of  the  general  rule  enunciated  in  BoM  ^ 
Bartlett,  and  cannot  be  disputed.  This  being  so,  the  26tl 
section  of  the  statute  states  positively,  that  the  genera 
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Revise  shall  be  construed  to  include  the  leaseholds,  unless        1S50. 
a  contrary  intention  appears  by  the  will. 

Hr.  Humphry  argued,  that  such  contrary  intention 
does  appear  here,  because  there  is  an  express  gift  of  all 
the  residue  of  the  personal  estate  to  the  testator's  brother, 
▼hich,  he  contended,  was  inconsistent  with  a  gift  of  the 
leasdbolds,  which  are  part  of  the  personal  estate,  to  the 
tnutees  for  the  purpose  of  the  settlement.  But  this  is  a 
ftlbuy.  If,  before  the  statute,  a  testator,  having  leaseholds 
bat  no  freeholds  in  Durham,  had  given  all  his  lands  in 
Darham  to  A.  R,  and  all  his  personal  estates  to  C.  D., 
there  can  be  no  doubt  but  that  A.  B.  would  have  taken 
the  leaseholds.  The  circumstances,  in  such  a  case,  shew 
that,  nnder  the  words  personal  estate,  the  testator  did  not 
mean  to  include  his  leaseholds;  and  if  such  would  have 
been  the  construction  before  the  statute,  in  a  case  where 
the  testator  had  only  leaseholds,  so  now  the  same  con- 
straction  is,  by  the  express  words  of  the  statute,  to  prevail, 
eren  though  the  testator  had  freeholds  as  well  as  lease- 
holda  The  gift  of  all  my  personal  estate,  clearly  means 
only  all  my  personal  estate  not  otherwise  disposed  of,  and 
when  the  statute  has  made  the  general  devise  a  valid  dis- 
position of  the  leaseholds,  it  follows  that  these  are  not 
indnded  in  the  general  description  of  all  my  personal 
Mtates,  or  all  the  residue  of  my  personal  estata 

The  only  other  circumstances  relied  on  by  Mr.  Humphry, 
ii  shewing  an  intention  to  exclude  the  leaseholds,  were 
^  powers  of  jointuring  and  leasing.  But  we  attribute 
no  weight  to  this  part  of  his  argument  The  powers  would 
be  available  in  equity,  so  as  to  affect  the  renewed  leases 
from  time  to  time,  aod  the  case  finds  as  a  fact  that  such 
wnewals  were  always  regularly  made. 

It  remains  only  to  notice  one  other  argument  of  Mr. 
Btanphrt^s,  namely,  that  he  had  no  necessity  to  resort  to 
^he  words  at  the  end  of  the  clause,  ''  unless  a  contrary  in- 
^tion  appears  on  the  face"  of  the  will,  for  that  here  the 


w^ 
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case  was  not  brought  within  the  enac 
tion;  he  contended,  that  there  is  not  1 
land  q/'(A«  iesljaior  in  any  place,  bo  as 
language  of  the  statute.  But  in  tl 
certainly  wrong.  The  words  of  the  w 
deviae  (inter  alia)  all  my  lands  near  % 
all  my  other  real  estates  in  Great  1 
estate  and  interest  therein,  unto  &c. 
vise  of  my  lands  near  Wvtdlestone  is  a 
tor's  lands  in  some  place;  and  certainl 
to  a  general  deviae,  which,  before  the 
included  leaseholds,  if  there  had  been  n 
the  description  would  apply. 

We  think  it  clear,   therefore,  first, 
words  of  the  2(>tb  section  apply  to  thi 
ly,  that  no  contrary  intention  appean 
will,  so  as  to  prevent  the  operation  of  t 
being  our  view  of  the  effect  of  the  stati 
to  consider  how  the  case  would  have  e 
of  the  statute;  but  we  must  say,  tl 
grounds  f^r  contending  that  the  facf 
have  led  to  the  same  resiilt  as  that  w 
at,  even  if  the  statute  had  not  posee 
We  shall  certify  our  opinion  to  tJ 
conformity  with  the  opinion  we 
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1850. 

B&APLET  V.  The  London  and  North  Western  Railway      Nov.  4. 

Company. 

IN  this  case  a  rule  had  been  obtained  by  the  London  and  A  railway 
North  Western  Railway  Company,  calling  on  one  Bradley  u^^^  ^' 
to  shew  cause  why  a  rule  of  the  7th  of  May  should  not  be  compenaatjon 

^  '*  for  injury  done 

dischaiged,  and  why  the  award  of  one  S.  D.  Martin,  con-  tothepremiflea 
tained  in  the  said  rule,  should  not  be  set  aside,  upon  the  the  sth  of  De- 
ground  that  the  arbitrator  had  awarded  respecting  seve-  S^ii^^*^ 
nd  matters  over  which  he  had  no  jurisdiction.    A  cross  notice  under 

,  8  &  9  Vict  c 

role  had  been  also  obtained,  calling  on  the  London  and  is,  inquiring 
North  Western  Railway  Company  to  shew  cause  why  they  jJJJ  ^*£bi- 
ahould  not  pay  to  T.  Bradley  the  sums  of  900i.  and  239i.  9«.  ^^"^^d^®"' 
ponoant  to  a  rule  of  the  7th  of  May,  and  to  the  award  of  Btating  that  it 
one  o.  u.  Martin.  tum  to  appoint 

It  appeared  from  the  aflSdavits,  that  the  Huddersfield  JJ;  "tor^  ^"^ 
•nd  Manchester  Railway  and  Canal  Company  (incorpo-  ^^^  i^»  ^or  the 

.  ,  a.      </    \  JT       space  of  four- 

nted  by  the  11  Vict,  a  clix.  with  the  London  and  North  teen  days  after 
Western  Railway  Company),  by  the  exercise  of  the  pow-  the  (S«n^y 
ere  and  authorities  conferred  by  their  Acts,  constructed  a  ^}®^  ^  *P: . 

•^  '  point  an  arbi- 

tnnnel  under  the  town  of  Huddersfield,  and  so  near  to  tiator  on  their 

behalf  he 

ihe  premises  of  Thomas  Bradley  as  to  cause  considerable  would'  appoint 
damage  thereto.     In  October,  1849,  Bradley  claimed  com-  ^^^^Z, 
pensation  from  the  Company,  but  they  refused  to  recoc-  Th«  <5ompany 

having  refused 

1^  his  claim.     On  the  5th  of  December  he  sent  to  the  to  refer  the 
Company  a  notice,  which,  after  specifying  the  injury  sus-  Sation,  B.^on 
tained  by  him,  stated  that  he  claimed  compensation  in  ^^^^^^ 
pursuance  of  the  statute  in  such  case  made  and  pro-  ing,  served 

them  with  a 
notice,  which, 
^^  reciting  that  he  had  appointed  M.  as  his  arbitrator,  stated  tliat  he  then  appointed  M. 
^  «ct  as  arbitrator  on  behalf  of  both  parties.    The  arbitrator  having  awarded  a  certain  sum 
'f  j^e  paid  to  B.,  the  Court  refused  to  enforce  or  set  aside  the  award  on  motion,  intimating 
'^  opinion  that  there  was  no  valid  appointment  of  the  arbitrator. 

. .  ^^"niiU,  that,  under  the  8  &  9  Vict.  c.  18,  s.  26,  an  appointment  by  the  claimant  of  an  ar- 
'^'Vor  to  act  for  both  parties  is  not  valid,  unless  he  has  previously  appointed  an  arbitrator 
^^  'Us  behalf,  and  notified  such  appointment  to  the  Company. 
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pay  me  the  said  sum  of  1250^.,  or  to  enter  into  sucli  writ-        1850. 
ten  agreement  as  aforesaid  within  the  said  twenty-one      Bkadlbt 
days,  then  and  in  that  case  I  do  hereby  request  and  re-    i;^„j>^i  ^j, 
quire  you,  the  said  Company,  to  nominate  and  appoint       Noeth 
an  arbitrator  to  act  on  your  behalf  in  the  matter  of  the    Bailwat  Co. 
nid  arbitration.     And  further  take  notice,  that  it  is  my 
MMitm  to  nominate  and  appoint  Samuel  Dickinson  Mar- 
tin, of  Leeds,  in  the  county  of  York,  surveyor  and  engi- 
neer, as  my  arbitrator  in  and  concerning  the  matters 
aforesaid;  and  that  if  for  the  space  of  fourteen  days  after 
tke  service  of  this  notice  and  request,  you,  the  said  Com- 
pany, shall  fail  to  nominate  and  appoint  an  arbitrator  to 
let  in  your  behalf  as  aforesaid,  I,  the  said  Thomas  Brad- 
ley, will  appoint  the  said  S.  D.  Martin  to  act  on  behalf  of 
both  parties.    Witness  my  hand  this  5th  day  of  Decem- 
ber, 1849. 

"  Thomas  Bradley, 

"  of  Huddersfield,  in  the  county  of  York." 

The  Railway  Company  having,  on  the  26th  of  Decem- 
ber, refused  to  refer  the  matter  to  arbitration,  Bradley 
served  the  Company  with  a  written  document,  dated  the 
Ist  of  January,  1850,  which,  after  reciting  the  notice  of 
^5th  of  December,  concluded  in  these  terms: 

"And  whereas  a  space  of  more  than  fourteen  days  and 
Bune  than  twenty-one  days  have  long  since  elapsed  after 
die  flaid  dispute  as  aforesaid  had  arisen,  and  after  the  said 
^oe  and  request  in  writing  had  been  made  and  served 
^^  the  said  Company ;  and  the  said  Company  have  for  the 
9M  of  more  than  fourteen  days  and  more  than  twenty- 
^days  after  the  said  dispute  had  arisen,  and  after  the  ser- 
^^  of  the  said  notice  and  request  upon  the  said  Company 
tt  aforesaid,  failed  and  refused  to  appoint  any  arbitrator 
^  the  said  matters  in  dispute.     And  whereas  I,  the  said 


Januiuy,AiD.1850.  "Thomas 

The  arbitrator  accordingly  made  appointn 
ceeding  with  the  reference,  which  was  atte 
23rd  and  24<th  of  Janoaiy  by  Bradley  and  his 
by  the  attorney  on  behalf  of  the  Company  i 
who  submitted  to  the  arbitrator  that  the  dan 
were  not  recoTerable  under  the  Lands  Clans 
tion  Act,  and  that  the  present  mode  of  proce< 
the  right  mode  of  recovering  damages.  The  < 
delivered  a  written  notice  to  Bradley,  to  the  e 
other  things,  that  bis  notices  were  informal 
and  that  the  Company  would  treat  all  proc( 
them  as  informal  and  ineffectual.  On  the  S' 
the  arbitrator  in  his  award,  which  recited 
proceedings  including  the  two  notices,  awar 
ley  the  sum  of  9001.  as  compensation,  anc 
costs. 

Hoggima  and  Hugh  HiU  shewed  cause  on 
claimant  Bradley  against  the  former  mle,  ant 
support  of  the  latter. — It  is  objected,  that  th< 
not  make  a  valid  appointment  of  an  arbitrat 
25th  section  of  the  8  &  9  Vict,  c  18,  inasmv 
tice  merely  stated  hie  intention  to  appoint  U 
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Caitm  as  his  arbitrator;  and  if  the  fact  were  not  so,        1850. 
lid  have  been  denied  by  affidavit.   Secondly,  the      Beadut 
y  Company  haying,  for  the  space  of  fourteen  days,    Loj^^i  j^j^ 
o  appoint  an  arbitrator,  Bradley  was  empowered  by       yo«ra 
tote  to  appoint  one  to  act  on  behalf  of  both  parties,    Bailwat  Co. 
E^  he  has  done  by  the  document  of  the  1st  of  Ja- 
1850.     [AldersoUy  R — It  seems  that  there  must  be 
pointments.    Parke,  R — ^The  claimant  should  ap- 
A  arbitrator  on  his  behalf;  and  then,  after  notifica- 

such  appointment,  and  request  in  writing,  if  the 
)arty  fails  for  the  space  of  fourteen  days  to  appoint 
itrator  on  his  behalf,  the  claimant  may  appoint 

act  for  botL  The  ground  for  requiring  an  ac- 
pointment  of  an  arbitrator  by  the  claimant  is,  that 
ler  party  may  consider  whether  he  will  acquiesce 
i  appointment  Here,  there  has  been  no  notice  of 
vpointment,  but  only  of  an  intention  to  appoint 
,  C.  R — Bradley  was  not  bound  by  the  notice  to 
k  Martin  as  his  arbitrator;  he  might,  after  send- 
haye  altered  his  intention,  and  appointed  some  one 
nd  how  could  the  Company  be  certain  that  he 
Qot?  There  must  be  an  appointment  from  which 
imant  cannot  recede,  so  that,  if  the  other  party 
mtented  with  the  person  named,  that  party  might 

of  his  services.]  The  section  does  not  in  terms 
!  that  notice  of  the  appointment  of  an  arbitrator 
claimant  should  be  given  to  the  other  side ;  and  as 
conditions  precedent  are  mentioned,  the  rule,  ex- 
uniiis  est  exdvsio  aUeriuSy  applies.  The  appoint- 
f  an  arbitrator  to  act  for  the  claimant,  and  after- 
for  both  parties,  may  be  made  by  the  same  instru- 

[Parke,  B. — If  the  Company  had  consented  under 
the  appointment,  perhaps  it  might  have  been  good 
the  previous  part  of  the  section;  but  here  the  ques- 

whether  the  claimant  can  appoint  an  arbitrator  to 


rr tumrn  \KjUiwiuy 
Thb  is  a  proceedini 
pear  on  the  face  of 
Rex  V.  The  Trustees 
Now  the  notice  to 
to  appoint  an  arbitr 
the  instrument  of  tt 
pointment  by  way  o 

Pollock,  C.  B.— 1 
ought  to  be  discharf 
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MiLLWABD  V.   LiTTLEWOOD.  Nov.  6. 

PSIT. — The  declaration  stated,  that,  on  &c.,  in  A  declaration 
ion  that  the  plaintiff,  being  sole  and  unmarried,  in  con«'idera' 
e  defendant's  request,  promised  the  defendant  to  p^n^*^u,o 
I,  the  defendant  promised  the  plaintiff  to  marry  defendant's  re- 
rment,  that  the  plaintiff  hath  always,  from  the  mised  to  mar- 
J  making  of  the  defendant's  promise,  for  a  reason-  ^mUcdlhc 
to  wit,  until  &c.,  continued  and  still  is  unmarried,  plaintiff  to 

^  '   marry  her. 

from  the  time  of  the  defendant's  promise  until  Averments: 

y        •      n^  ^»         1  1  1       •!!•        ^      ^^*  *^®  plain- 

ery  hereinafter  mentioned,  ready  and  willing  to  tiff  hath  con- 
defendant.    That,  after  the  making  of  the  de-  'j?,?^  -^. 
promise,  and  before  the  commencement  of  this  ned,  and,  until 

the  discovery 

it,  on  &c.,  the  plaintiff  discovered  that  the  de-  of  the  defend- 
as  then  married,  to  wit,  to  one  Hannah  Little-  ^*^^t!nd 
i  that  the  defendant,  at  the  time  of  making  his  ^^^i?°«^  ^J^' 

'  ^  ry  him ;  that, 

.nd  from  thence  hitherto,  hath  been  and  still  is  a^ter  the  de- 

.        i**iv>ii  1        •  /»i       fendant's  pro- 

md  that  the  plaintiff  had  not,  at  the  time  of  the  misc,  the  plain- 
's then  promise,  any  notice  of  the  defendant's  Jjj^^  the^de^^ 

ia^e.  fendant,  at  the 

^  ,  .      .       time  of  his 

irst,  non-assumpsit;  secondly,  that  the  plaintiff  promise,  was, 

i»xi-     J   /•     J      x»  •  and  still  is, 

5  01  the  deienaant  s  marriage.  married,  and 

;rial,  before  Parke,  B.,at  the  last  Chester  Summer  lJ^Vad^'^^o\^'^ 
le  jury  found  a  verdict  for  the  plaintiff,  damages  t^e  time  of  the 

•^     "^  r  >  -^       defendant's 

promise,  any 
notice  of  the 
defendant's 

\JoneSy  Serj  t.,now  moved  to  arrest  the  judgment. —  ^^Ji  marriage : 

;ded,  that  this  case  is  similar  to  Wild  y.  Harris  (a),  motion  in  ar- 

declaration  alleged,  that,  in  consideration  that  meut,  that  the 

iff,  being  unmarried,  had  promised  the  defendant  t^s  ^^^jd^.^nl 

lim  within  a  reasonable  time,  the  defendant  pro-  ^^^^}  ^^^  P^»^^^- 

tift  g  remain- 
ing unmarried 
was  a  sufficient  consideration  to  support  the  defendants  promise. 

tiether  a  promise  by  a  married  man  to  marry  another  woman  after  his  wife's 

d. 

(a)  7  C.  B.  990. 

E  E  E  EXCH. 
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adds,  "quasre  de  isto  judicio,  for  it  seems  that  the  condi-         1850. 
tion  was  void,  because  the  feoffee  had  a  wife  at  the  time.''     Millward 
[Parke,  R,  in  Fitz.  Nat.  Brev.  p.  205,  H.,  it  is  said,  "A  wo-    ltpt^Vood. 
man  enfeoffed  a  man  upon  condition  that  he  should  take 
her  to  wife,  and  he  had  a  wife  at  the  time  of  the  feoffment, 
and  afterwards,  the  woman,  for  not  performing  the  condi- 
tion, entered  again  into  the  land  upon  the  second  feoffee, 
and  her  entry  was  adjudged  lawful,  and  the  condition 
good."  Anno  40  Ed.  3,  Lib.  Ass.] 

Pollock,  C.  B. — There  ought  to  be  no  rule.  The  case 
of  WQd  y.  Harris  does  not  in  substance  differ  from  this. 
Therefore,  as  there  is  the  judgment  of  a  Court  of  co-ordi- 
nate jurisdiction  upon  the  express  point,  I  feel  myself 
bound  by  it,  and  must  leave  the  parties  to  question  that 
decision  in  a  Court  of  Error.  I  own,  however,  that  I  am 
diflposed  to  differ  from  the  authorities  which  have  been 
referred  to.  I  think  it  is  inconsistent  with  that  affection 
which  ought  to  subsist  between  married  persons,  that  a 
num  ghould,  while  his  wife  is  alive,  promise  to  marry  an- 
other woman  after  his  wife's  death.  Nothing  but  the 
judgment  of  the  highest  tribunal  will  compel  me  to  think, 
tbat,  by  the  law  of  the  land,  such  a  promise  is  good. 

Aldbbson,  B. — It  is  unnecessary  to  decide  whether  a 
promise  by  a  man  to  marry  a  woman  after  his  wife's  death 
u  good,  because  here  it  is  found  as  a  fact  that  the  plain- 
uffhad  no  knowledge  that  the  defendant  was  married. 
^  voj  opinion  the  difficulty  arises  in  respect  of  the  pro- 
[      ^  alleged  being  a  promise  to  marry  within  an  indefi- 


^'^  annt  p'  xvi  ans,  et  q  la  feme  la  conditio ;  issint  Tenl  congeable 

^^  mr  oey  q  est  ore  pP.  £t  sur  pur  la  conditio  enfreint,  e  q  mains 

^  ib  foer  adjorn  a  W.  on  p'  la  tre  fuit.    Qtutre  de  isto  Judicio : 

**^  de  touts  les  Jostle  fuit  ag\  car  come  semble  la  codic  fuit  void, 

J  k  pr  ne  prist  rie  p*  son  bre,  eo  eo  q  le  feofiee  av'  feme  a  ceo  temp<?, 

5*  tre  fiiit  touts  temps  charg'  ove  ut  supra.    Ideo  qu<prc'' 

E  E  E  2 
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Taylor  v.  Bullbn.  _^    ,^ 

Noc,  13. 

—The  first  count  of  the  declaration  stated,  that  The  defend- 

itiff,  at  the  request  of  the  defendant,  bargained  ^e'ownerof 

jed  with  the  defendant  to  buy  of  him  a  certain  ti^jj^^^fe' 

essel  of  the  defendant,  called  the  "Intrepid,"  toge-  dcscribiiu? 

,  .  ,  1  ,  itas  "The  fine 

;h  certain    stores,    chattels,   and    appurtenances  teak-built 
belonging,  at  and  for  a  certain  price,  to  wit,  2200t ;  pid/"?.  i  "and 
defendant  then,   during  such   bargaining  and  well  adapted 

'  °  .  foT  n  passenger 

,  falsely,  fraudulently,  and  deceitfully  warranted  ship."   The 

ship  to  be  teak-built,  and  together  with  the  said  fngread  the^ 

lances  to  be  of  the  description  or  quality  known  ™otia^for' 

Emd  to  be  well  adapted  for  a  passenger  ship,  and  its  purchase, 

1         .,         ,,         !••«»  !•  11  *^^  *  contract 

then  induced  the  plaintin  to  agree  for  and  buy,  was  signed  by 
)rdingly  by  the  means  aforesaid  then  agreed  to  and  defend- 
sold  the  same,  together  with  the  said  stores,  chat-  Jj^t  whereby 

'      °  ^      ^  ^  the  former 

appurtenances,  to  the  plaintiff;  whereas,  in  truth  agreed  to 
act,  the  said  ship,  at  the  time  of  the  warranty,  latter  to  sell 
at,  and  sale,  was  not  teak-built,  and  was  nut,  to-  rj^trcpid^^wj 
ith  the  said  appurtenances,  of  the  description  or  she  now  lies 

in  the  St.  Ka- 

cnown  as  A  1,  and  was  not  adapted  for  a  passen-  therine  Dock, 
Averment,  that,  by  means  of  the  premises,  the  ^Tnventory 
it  had  falsely  and  fraudulently  deceived  him  the  "'i'*^^'\ 

•^  •'  ^      The  inventory 

on  the  said  agreement  for  and  sale  of  the  said  commenced 

I  thereby  the  said  ship  is  of  much  less  value  to  the  the  ship  in 

&c.  (alleging  special  damage).  '^'SJ:™'' 

plea. — That  the  defendant  did  not  warrant  modo  tiscment  : 

,  under  that 

:  concluding  to  the  country. — Issue  thereon.  was  the  word 

Ation  came  on  to  be  tried  at  the  sittings  in  Lon-  wh^ch'was^* 
r  kst  Michaelmas  Term,  1 849,  when,  by  consent  ^"^Hr^the 

ship's  stores 
;  and  in  the  margin,  opposite  to  this  list,  the  defendant  signed  his  name.  The  do- 
icluded  thus : — "  The  vessel  and  her  stores  to  be  taken  with  all  faults  as  they  now 
t  any  allowance  for  deficiency  in  length,  weight,  quantity,  quality,  or  any  defect 
latcver.*'  The  vessel  proved  not  to  be  teak-built,  nor  of  class  A  1,  nor  adapted  for 
r-ship : — Held,  first,  that  the  whole  of  the  above  document  was  incor{)oratcd  with 
ct  of  sale,  and  not  merely  the  list  of  stores  headed  "  Inventory." — Secondly,  that 
no  warranty  of  the  vessel. 


a  Terdict  on  the  third  issue  entered  for 
The  isBuee  arising  out  of  the  second  cottnl 
sent  found  for  the  defendant 

In  June,  1848,  the  defendant,  being  the 
the  barque  "  Intrepid,"  caused  the  following 
to  be  inserted  in  the  Shipping  Gazette: — " 
built  barque,  '  Intrepid,'  A  1,  286i  tons  reg 
der  particular  inspection  at  Coringa  in  the 
the  best  materials,  shifts  without  ballast, 
cargo,  has  a  poop  and  excellent  height  betw 
is  well  adapted  for  a  passenger  ship.  Len 
feet,  breadth  22  feet  8  inches,  depth  16  feet 
lying  in  the  St.  Katherine  Docks.  For  ii 
further  particulars,  apply  to  J.  H.  Arnold, 
lane,  Lombard-street." 

The  plaintiff,  having  read  such  advertise 
the  said  ship,  negotiated,  by  F.  J.  Mercer, 
the  purchase  of  the  said  Tessel;  and  on  the 
1848,  the  following  contract  was  signed  1 
the  defendant: 

"  F.  J.  Hercer  agrees  to  buy,  and  CaptuE 
to  sell,  the  barque  Intrepid,  as  she  now 
Katherine  Dock,  agreeable  to  the  Inventory 
the  sum  of  2200^."  (It  then  provided  for 
payment). 
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Yentory  annexed,"  was  a  partly  written  and  partly  print- 
ed paper,  of  which  a  copy  accompanies  this  case,  and  is  to 
be  taken  as  part  thereof.  It  was  signed  and  annexed  by 
the  defendant  to  the  said  contract  at  the  time  when  the 
letter  was  signed  by  him.     The  paper  was  as  follows: — 

^*'  Fob  SaiiB,  bt  Pbiyatb  Gontbact, 
The  fine  Teak-built  Barque 
INTREPID,  A 1,  286|  Tons  Rxoisteb. 
Binlt  under  pardcnlar  inspection  at  Coringa  in  the  year  1842,  of  the 
best  materials ;  shifts  without  ballust,  carries  a  good  cargo,  has  a 
poop  and  excellent  height  between  decks,  and  is  well  adapted  for 
a  passenger  ship.    Length,  9 1  -/^  fl. ;  breadth,  22  ft.  8  inches ;  depth, 
16fL8inche8. 

HOW  LTDTO  Hr  THl  ST.  KATHABDIB  DOCKS. 

HMUfMaete,  Yards,  Standing  and  Running  Bigging,  with  all  faults  as 

they  now  lie. 


1850. 


INVENTORY. 


i  1  Best  Bower. 
S  ISmaU  ditto. 
«  &c 

5  Cabus. 

6  1  Bower. 

&e.,  &c. 


BoATswAnr's 
Stobis. 

1^  Coils  new  rope. 
&c.,  &c. 


Guvvs&'s  Storbs. 


Ship  Chaitdlbr's 
Storks. 

5  Brass  Compass' 

es. 
1  Barometer  (a). 

Stc,  8tc 


13  Boarding  pikes 
&c,  &c. 


Boats. 
&c.,  &c. 


I        Saim. 

g,  1  Plying  jib. 
&e.,&c. 

^  iron  kentledge  on  board  is  not  sold  with  the  ship,  being  the  property 

of  the  St.  Katharine  Dock  Company. 


Cooper's  Storks. 

4  Butts. 
&c.,  &e. 


Cook  &  Cabiv 
Stores. 

1  Hearth. 
&c.,  &c. 

Provisioks. 

&C.,  &C. 


^  vessel  and  her  stores  to  be  taken  with  all  faults  as  they  now  licy 
vithout  any  allowance  for  deficiency  in  length,  weight,  quantity, 
pahty,  or  any  defect  or  error  whatever. 


For  Inventories  and  further  Particulars,  apply  to 

J.  H.  Abnold, 
8,  demenffs  Lane,  Lombard  Street,  London." 

The  signature  of  the  defendant  in  the  margin  thereof 
^M  in  the  place  there  indicated. 

On  the  27th  of  July  a  bill  of  sale  of  the  said  ship  was 
^^y  executed. 

(a)  This  was  in  writing. 
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described.'^  The  fe^cta  of  that  case  appear  more  AiUy  in  the  1850. 
subsequent  case  of  Kain  v.  Old(a\  which  was  an  action 
on  a  warranty  of  the  same  vessel  There  indeed  the  plain- 
tiff failed,  because  the  document  relied  on  as  the  instru- 
ment of  contract  was  void  by  the  34  Geo.  3,  c.  68,  s.  14; 
but  nothing  was  said  by  the  Court  to  invalidate  the  pre- 
rious  decision  in  Shepherd  v.  Kaitk  In  Freeman  v.  Ba- 
ier(j>),  which  was  an  action  for  falsely  representing  a  ship 
to  be  copper-fastened,  the  contract  of  sale  provided,  that, 
^on  payment  of  the  purchase-money,  the  said  brig,  with 
what  belongs  to  her,  shall  be  delivered  according  to  the  in- 
mitory  which  hath  been  exliibited;  but  the  said  inventory 
shall  be  made  good  as  to  quantity  only;  and  the  said  brig, 
together  with  her  stores,  shall  be  taken  with  all  faults,  in 
the  condition  they  now  lie,  without  any  allowance  for 
we^it,  length,  quantity,  or  any  defect  whatsoever;"  and 
it  was  held  that  the  word  "inventory"  referred  only  to 
the  list  of  storea  But,  whatever  it  referred  to,  the  lan- 
guage of  the  contract  excluded  any  warranty  except  as  to 
quantity.  In  Pickering  v.  Dowson  (c),  it  was  assumed 
that  the  inventory  included  the  description  of  the  vessel; 
and  the  case  was  decided  on  the  ground,  that  the  con- 
tiact  of  sale  made  no  reference  to  the  inventory. 

Barstow,  for  the  defendant. — Looking  at  the  case  apart 
from  authority,  the  very  terms  of  the  contract  exclude 
My  warranty.  The  agreement  refers  only  to  that  part  of 
the  printed  paper  which  is  described  as  an  "  inventory," 
uid  which  mentions  the  list  of  stores.     The  defendant 

>%Q8  the  paper  for  the  purpose  of  identifying  it  as  the 

• 

iJiventory  referred  to  in  the  contract  of  sale,  not  for  the 
pwpose  of  adopting  the  whole;  and  his  signature  is 
■gwnst  that  part  which  is  described  as  an  inventory.  The 
Words  "  one  barometer"  being  written,  not  printed,  a  sig- 
'^^ture  was  necessary  as  a  guarantee  of  its  correctness, 
"urther,  the  authorities  support  the  defendant  s  view. 

(«)  2  B.  &  C.  627.        (b)  5  B.  &  AcL  797.        (c)  4  Taunt.  779. 


iv<  'n^^^'     V  'ivw 
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must  take  her  with  all  her  faults,  and  without  allowance        18^* 
for  anj  defect  or  error  whatever."    That  is  a  distinct  de- 
claration, that  the  defendant  will  warrant  nothing;  and  we 
therefbre  give  effect  to  the  spirit  of  the  contract,  by  hold- 
ing tliis  no  warranty. 


8,  R — I  am  of  the  same  opinion.     The  question  is, 
whether  the  averment  in  the  first  count  of  the  declaration, 
tliat  the  defendant  warranted  the  ship  to  be  teak-built, 
A  1,  and  adapted  for  a  passenger  ship,  was  proved.     The 
proof  given  was,  that  the  defendant  subscribed  an  agree- 
ment  and  inventory  attached,  by  which  he  agreed  "  to 
sell  the  bark  '  Intrepid '  as  she  now  lies  in  the  St.  Kathe- 
rine's  Dock,  agreeable  to  the  inventory  annexed."    The 
points  for  our  consideration  are,  whether  the  inventory  is 
embo^ed  in  the  contract;  and,  if  so,  whether  there  is 
BSkJ  "W-arranty.     Mr.  Barstow  insisted,  that  the  case  did  not 
diffei'  from  Freeman  v.  Baker,  and  that  the  defendant's 
intexxt^ion  was  merely  to  incorporate  in  the  contract  of  sale 
the  description  of  the  ship's  stores  in  the  inventory.     But 
™^  is  a  stronger  case,  to  shew  that  the  parties  meant 
to  inc^port  into  the  contract  something  which  would  answer 
the  O^escription  in  the  inventory  as  well  of  the  vessel  as 
^^'^^  list  of  stores,  for,  the  inventory  being  attached  to 
the  Hi^eement,  the  defendant  has  signed  the  inventory. 
It  w^^^  argued,  that  that  is  explained  by  the  insertion  of 
*"®  "Words  "  one  barometer "  in  writing.     I  cannot,  how- 
*^^    help  thinking,  though  on  the  whole  I  have  some 
™*^^  that  the  parties  meant  to  contract  that  the  vessel 
^^'^^d  be  sold  according  to  the  terms  of  the  inventory. 
**^    <]uestion  then  turns  on  the  effect  of  the  memoran- 
"'"'^  vise  "  The  vessel  and  her  stores  to  be  taken  with  all 
™**B  as  they  now  lie,  without  any  allowance  for  defi- 
®^oy  in  length,  weight,  quantity,  quality,  or  any  defect 
*  ^^^r  whatever."    If  the  language  had  been  solely  "  any 
*tfect  whatever,"  Shepherd  v.  Kain  is  an  authority,  that 
^  ^ust  be  construed  with  reference  to  defects  which  it 
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whole  document  a  stipulation  that  there  shall  be  no  allow-  1850. 
ance  for  any  defect  or  error.  What  is  this  but  an  error  in 
the  description.  The  vessel  is  described  as  teak-built^  and 
it  turns  out  that  she  is  not  teak-built  I  agree  with  the 
authority  of  Shepherd  y.  Kain,  That  case  only  decided 
that  the  sale  of  a  vessel  as  a  copper-fastened  vessel  to  be 
taken  with  all  faults,  meant  with  all  faults  consistent  with 
her  being  a  copper-fastened  vessel,  and  that  consequently 
the  vendee  was  not  bound  to  accept  a  vessel  not  copper- 
&8tened.  This  case  is  totally  different,  for  here  there  is 
an  express  provision,  that  the  vendor  shall  not  be  respon- 
sible for  any  error  whatever. 

Judgment  for  the  defendant. 


Skuhbr  v.  The  London,   Brighton,  and  South   Coast      Nov,  s. 

Railway  Company. 

VASE.— The  declaration  stated,  that  the  plaintiff,  at  the  ^  declaration 

,      agaiDBt  a  rail- 

f^uest  of  the  defendants,  became  and  was  a  passenger  in  way  Company 
wie  of  their  carriages,  being  one  of  a  train  of  carriages  of  pud^ff,  at 
*ke  defendants  drawn  by  a  locomotive  engine  of  the  de-  ^®  J^^!  ^^ 
i^dants,  to  be  by  them  safely  and  securely  carried  and  ^^  became 

a  Dassenirer 

conveyed  from  Brighton  to  London,  for  reasonable  re-  in  one  of  their 
^aid  to  the  defendants  in  that  behalf;  and  the  defend-  ^J^  from 
Mit8  then  received  the  plaintiff  as  such  passenger  as  afore-  f  ^'J**^  reward 

•  •  ,  to  tneniy  &c«  i 

'm ;  and  thereupon  it  then  became  and  was  the  duty  of  that,  through 
the  defendants  to  use  due  and  proper  care  and  skill  in  nes^ni^li^ 

gence,  and 
improper  con- 
"^  of  the  defendants,  the  train  in  which  the  pbiintiff  was  such  passenger,  struck  against 
H*^*^  trun,  whereby  the  pbiintiff  was  injured.  At  the  trial,  it  appeared,  that  the  train 
J^^vrtkm  had  been  hired  of  the  Company  by  a  benefit  society  for  an  excursion,  the  tickets 
■V  which  were  sold  and  distributed  by  the  treasurer  of  the  society,  from  whom  the  plain- 
^pBTehased  one;  and  that  the  accident  was  occasioned  by  the  train  in  which  the  plaintiff 
^  nnming  against  a  train  standing  at  the  station,  it  being  then  dark : — HM,  first,  that 
^i&ere  hk  of  Uie  accident  having  occurred  was  prim&  facie  evidence  of  negligence  on  the 
W  of  the  defendants.  Secondly,  that  there  was  evidence  for  the  jury  that  the  plaintiff  was 
*  PMMDger  to  be  carried  by  the  defendants. 


EXCIIBtlURB    REPOBTS. 


IMO.  and  about  the  carrying  and  conveying  the  plaintiff  on  tl 

SEmn  Baid  joumcv.     Averment,  that  the  defendants  did  not  a 

LoHiwR  ^^^  *"^  proper  care  or  skill,  fcc. ;  hy  reason  whereof,  and  1 

'  and  through  the  mere  carelessness,  negligence,  and  ii 


that  behalf,  the  train  of  carriages  in  which  the  plaint 
was  such  passenger  as  aforesaid,  and  the  locomotive  «, 
gine  then  drawing  the  same,  with  great  force  and  w 
lence  ran  and  struck  against  a  certain  other  train  of  cu 
riages,  then  being  on  and  upon  the  said  railway,  whent^ 
the  plaintiff  was  injured,  &c. 

Pleas,  first,  not  guilty ;  secondly,  that  the  plaintiff  did 
not  become  nor  was  a  passenger  to  be  carried  and  con 
Teyed,  &c.,  modo  et  fonn&.  Upon  which  issues  w«i 
joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Sittings  aftc 
last  Trinity  Term,  it  appeared,  that,  on  the  occasion  ii 
question,  the  treasurer  of  a  benefit  society,  called  "Th 
Printers'  Pension  Society,"  had,  on  their  behalf,  hired  a 
the  defendants  a  train  for  the  purpose  of  an  escunlM 
from  London  to  Brighton  and  back,  on  the  terms  tb&ttk 
defendants  were  to  receive  a  certain  sum  for  the  mill 
but  that,  if  more  than  a  particular  number  of  penoi 
were  carried,  the  defendants  were  to  be  paid  a  lup 
amount  The  tickets  for  the  excursion  were  sold  and  & 
trilnited  by  the  treasurer  of  the  society,  from  whom  d 
[ilftintiff  purchased  one.  On  the  return  from  BrigbM I 
iiig  then  dark,  the  train  in  which  the  pUl 
ibich^had  stopped  i  tkl 
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Lordship  left  it  to  the  jury  to  saj,  whether  the  plaintiff       1850. 
was  a  passenger  as  allied,  and  he  also  told  the  jury  that      Skinitib 
the  fact  of  the  accident  having  occurred  was  of  itself      lo^„ 
prima  facie  evidence  of  negligence  on  the  part  of  the  de-  Brightoh,  and 

South  Ooast 

fendants^  referring  to  the  ruling  of  Lord  DenmaUy  C.  J.,  in  Railway  Co. 
CofTfus  V.  The  London  and  Brighton  Railway  Company  (a). 
The  jury  having  found  a  verdict  for  the  plaintiff  on  both 
isBaes, 

BramweU  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection,  and  also  to  enter  a  nonsuit  on  the  point  re- 
served.— ^First,  the  effect  of  the  learned  Judge's  direction 
was  to  cast  the  onus  probandi  on  the  wrong  party.  The 
pbuntiff  complains  of  negligence,  and  therefore  he  is 
bound  to  prove  it;  and  for  that  purpose  it  is  not  enough 
to  shew  that  an  accident  in  fact  happened,  but  he  ought 
further  to  prove,  that  the  accident  was  the  result  of  the 
defendants'  negligence.  [Pollock,  C.  B. — Surely  the  fact 
of  a  collision  between  two  trains  belonging  to  the  same 
Company  is  prima  facie  some  evidence  of  negligence  on 
their  part.  Alderson,  R — This  is  not  the  case  of  a  col- 
lision between  two  vehicles  belonging  to  different  persons, 
where  no  negligence  can  be  inferred  against  either  party, 
in  the  absence  of  evidence  as  to  which  of  them  is  to 
blame.  But  here  all  three  trains  belong  to  the  same  Com- 
pany; and  whether  the  accident  arose  from  the  trains  run- 
ning at  too  short  intervals,  or  from  their  improper  man- 
cement  by  the  persons  in  charge  of  them,  or  from  the 
flcr^ants  at  the  station  neglecting  to  stop  the  last  train  in 
time,  the  Company  are  equally  liable;  and  it  is  not  ne- 
^^tnij  for  the  plaintiff  to  trace  specifically  in  what  the 
n^ligence  consists;  and  if  the  accident  arose  from  some 
inevitable  fatality,  it  is  for  the  defendants  to  shew  it] — 
S^ndly,  the  facts  proved  do  not  support  the  allegation 

(a)  5  Q.  B.  751. 
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unshipping  of  tobacco,  the  duties  for  which  had        1850. 
)aid.  Att.Gkii. 

trial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sit-       Rowoir. 
r  last  Trinity  Term,  it  appeared  that  the  de- 
as  the  owner  of  a  vessel,  which  he  had  let  on  a 
>m  Newcastle  to  Scheveling,  well  knowing  that 

of  the  voyage  was  to  fetch  tobacco,  and  run  the 
annouth.     In  order  to  carry  out  the  scheme,  the 

had  cleared  the  vessel  in  question  at  Newcastle, 
>yage  with  coals  to  Yarmouth ;  but  the  captain 
H;t  to  Scheveling  under  the  guidance  of  a  pilot 
•card  by  the  charterers  with  the  knowledge  of 
dant     The  defendant  was  at  Yarmouth  when 

arrived  there  from  Scheveling  with  the  cargo  of 
uid,  after  it  had  been  run,  complimented  the 
1  the  clever  way  in  which  he  had  managed  the 
The  defendant  received  200?.  for  the  use  of  the 
Tpon  these  facts  it  was  submitted  on  the  part  of 
lant,  that  he  was  not  guilty  of  the  oflfence  charged; 
tamed  Judge  ruled  otherwise,  and  a  verdict  was 
the  Crown,  with  8000i.  penalties. 

eB  now  moved  for  a  new  trial  on  the  ground  of 
ion. — ^The  defendant  was  not  concerned  in  the 
ig  of  the  tobacco,  though  the  purpose  for  which 
.  was  hired  might  have  been  known  to  him.  A 
10  merely  affords  to  others  the  means  of  doing  a 
r  act  cannot  be  said  to  do  it  himself  The  de- 
ook  no  part  in  the  running  of  the  tobacco,  and 
is  interest  in  the  transaction  ceased,  when  the 
ived  at  Yarmouth.     [Pollock,  C.  B. — Suppose  an 

or  be  in  anywise  con-  said,  shall  forfeit  either  the  treble 

tlie  ill^al  removal  of  value  thereof,  or  the  penalty  of 

from  any  warehouse  100/.,  at  the  election  of  the  Com- 

secority,  in  which  they  missioners  of  Her  Majesty's  Cus- 

«en  deposited  as  afore-  toms. " 

F  F  F  EXCH. 
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l%aoiis  to  and  under  the  said  messuages,  buildings,  and        1850. 
closes  of  land,  and  by  reason  of  the  premises  the  founda-      Jeffriis 
tiona  of  the  said  messuages  and  buildings  were  then  greatly 
weakened  and  injured,  and  in  consequence  thereof  large 
porfcions  of  the  said  messuages  and  buildings  became  pros- 
trste^  cracked,  injured,  and  wholly  uninhabitable,  and  the 
gtojJLixi  on  which  the  said  messuages  and  buildings  stood, 
and  -t^lie  said  closes,  greatly  swagged  and  gave  way,  and  the 
said     xnessuages  and  buildings  and  closes  became  utterly 
usel^^  and  of  no  use  or  benefit  to  the  plaintiffs, — The  de- 
fendant pleaded,  first,  "not  guilty;"  secondly,  a  denial  that 
the  reversion  belonged  to  the  plaintiffs ;  thirdly,  a  special 
plea  not  material  to  the  present  question. 

A-fc.    the  trial,  before  Lord  Campbell^  C.  J.,  at  the  last 
War^^ickshire  Spring  Assizes,  it  appeared  that  the  build- 
ings   in  question  consisted  of  six  cottages,  which  were  in 
the  c>ocupation  of  the  plaintiffs'  tenants;  and  that,  previ- 
wwly  to  the  accruing  of  the  plaintiffs'  title,  the  defendant, 
who  liad  a  right  to  the  mines  under  the  cottages  and  land, 
had  escavated  the  soil  underneath  the  cottages,  but  that 
so  Acunage  had  been  thereby  done  either  to  the  cottages  or 
to  th.^  surface  land.  Subsequently,  however,  and  whilst  the 
^Iw^x-fcifEs  had  the  reversion,  the  defendant  had  worked  one 
of  th.^  veins  of  coal  for  ten  yards,  and  another  lower  one,  one 
JtoA    :from  the  plaintiffs'  land,  which  excavations,  in  con- 
tMqa^nce  of  the  support  of  the  plaintiffs'  land  having  been 
pro^iously  weakened  by  the  defendant's  former  excavation, 
occasioned  the  houses  to  crack,  and  the  surrounding  land 
to  Askk,    The  jury  found  that  the  defendant  had  not  ex- 
0vra^cd  U9u20r  the  land  since  the  plaintiffs  had  become  en- 
tilled,  to  the  reversion;  but  they  found  that  the  houses 
^■d  l>een  injured  and  the  soil  had  sunk  in  consequence  of 
«6  above  excavation  near  to  the  plaintiffs'  land.     A  ver- 
dict -Was  found  for  the  plaintiffs  on  all  these  pleas,  the 
K  .ftwned  Judge  reserving  leave  for  the  defendant  to  move 
^'ite^  a  nonsuit,  or  a  verdict  for  the  defendant. 

F  F  F  2 
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tnthorities  have  established  that  a  person  is  liable  for  an 
let  done  by  him  in  using  his  property,  whereby  the  rights 
of  another  are  injured,  unless  such  act  be  altogether  in- 
eritable  and  beyond  his  control.  Thus,  in  TurbeviUe  v. 
&ampe  (a),  which  was  an  action  against  the  defendant  for 
80  negligently  and  carelessly  keeping  the  fire  in  his  field, 
that  it  communicated  to  the  plaintiff's  adjoining  close  of 
heath,  and  burnt  it.  After  verdict  for  the  plaintiff,  the 
defendant  moved  in  arrest  of  judgment,  and  it  was  said, 
"  that,  in  fact,  in  this  case  the  defendant's  servant  kindled 
this  fire  by  way  of  husbandry,  but  that  a  wind  and  tem* 
pest  rose  and  drove  it  into  the  plaintiff's  field."  The  Court, 
however,  said,  ^'  The  fire  in  his  field  is  his  fire,  as  well  as 
that  in  his  house.  He  made  it,  and  must  see  it  does  no 
ham;  and  answer  the  damage,  if  it  does.  Every  man 
moat  use  his  own  so  as  not  to  hurt  another:  but  if  a  sud- 
den storm  had  arisen  which  he  could  not  stop,  it  was  mat- 
ter of  evidence,  and  he  should  have  shewn  it"  Also,  in 
Arftwi  V.  Clarke  (6),  Gi66«,  C.  J.,  observes,  "  that  where  an 
indiyidnal  for  his  own  benefit  makes  an  improvement  on 
his  own  land  according  to  his  best  skill  and  diligence,  and 
not  foreseeing  it  will  produce  any  injury  to  his  neighbour; 
if  he  thereby  unwittingly  injure  his  neighbour,  he  is  aii- 


1850. 
Jeffries 

V, 

Willia:i8. 


^^•^  and  A.  erect  a  new  house 
m  \m  oopjhoid  land,  and  some 
pvt  of  the  house  ia  erected  on  the 
^oaiiiei  of  lua  land  next  adjoining 
the  land  of  B.;  if  B.  aflcrwards 
^  hb  land  so  near  the  founda- 
"Oa  of  A*8  house  (but  no  part  of 
the  land  of  A.),  that  thereby  the 
^'vadstion  of  the  house  and  the 
home  itself  falls  into  the  pit,  jet 
^  sction  lies  by  A.  against  B., 
^''csiise  it  was  A.*8  own  fault  that 
he  bult  his  house  so  near  B.'s 
hod;  for  he  by  his  act  cannot 
^QMler  B.  from  making  the  best 


use  of  his  own  land  that  he  can. 
Pasch.  15  Car.  B.  i?.,  between 
Wilde  and  Minstcrley, — by  the 
Court,  after  a  verdict  for  the 
plaintiff.  But,  temble^  that  a  man 
who  has  land  next  adjoining  my 
land,  cannot  dig  his  land  so  near 
mine  that  thereby  my  land  shall 
go  into  his  pit;  and  therefore,  if 
the  action  had  been  brought  for 
that,  it  would  lie." 

(a)  1  Ld.  Raym.  264 ;  1  Salk. 
13. 

(6)  f)  Taunt.  29. 
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Whitehurst,  who  appeared  in  support  of  that  rule,  was         1850. 
stopped  by  the  Court;  who  called  upon  JmnBoa 


Humfrey  and  MeUor  to  shew  cause  against  the  rule  to 
arrest  the  judgment. — ^The  words  "  and  under  "  being  now 
considered  as  struck  out  of  the  declaration,  enough  re- 
mains to  support  the  action.  The  case  falls  within  the 
rule  as  stated  by  Lord  Tenterden,  in  delivering  the  judg- 
ment of  the  Court  in  Wyatt  v.  Harrison  (a),  viz.  "  It  may 
be  true,  that  if  my  land  adjoins  that  of  another,  and  I  have 
not  by  building  increased  the  weight  upon  my  soil,  and 
my  neighbour  digs  in  his  land  so  as  to  occasion  mine  to 
fijl  in,  he  may  be  liable  to  an  action.''  Though  the  title  be 
defectively  stated,  after  verdict  it  will  be  presumed  that 
everything  was  proved  which  was  necessary  to  maintain 
it:  Stennel  v.  Hogg(b).  The  declaration  alleges,  that  the 
defendant  carelessly  and  negligently  excavated  his  own 
ground,  and  thereby  injured  the  plaintiffs'  houses.  Dodd 
T.  Holme  (c)  is  an  express  authority  that  under  those  cir- 
cumstances the  defendant  is  liable.  There,  indeed,  the 
declaration  alleged  that  the  plaintiff's  house  was  an  an- 
oient  dwelling-house;  but  the  judgment  of  the  Court  did 
not  proceed  on  that  ground.  [Parke,  B. — Neither  in  Smith 
T.  Martin  (d)  nor  in  Slingshy  v.  Barnard  (e)  did  the  declara- 
tion state  any  right  to  support  from  the  adjoining  soil] 

Whitehurst  and  Hayes,  in  support  of  the  rule. — The 
maxim  referred  to  means  "  so  use  your  own  property  as 
not  to  injure  the  rights  of  your  neighbour."  On  this  de- 
claration it  must  be  taken  that  the  plaintiffs  are  the 
owners  of  the  houses,  and  the  defendant  the  owner  of  the 
soil,  then  what  duty  is  cast  on  him  to  support  the  surface? 
A  party  confining  himself  within  the  limits  of  his  own 

(a)  3  B.  &  Ad.  871.  (d)  2  Saund.  394. 

(b)  1  Wms.  Saund.  220.  (e)  1  Roll.  430. 

(c)  1  A.  &  £.  493. 
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the  time  of  their  father,  the  former  proprietor ;  but,  whilst  1850. 
the  phuntiffs  had  the  reversion,  the  defendant  had  worked 
one  of  the  veins  of  coal  ten  yards,  another  lower  one  one 
jud  from  the  plaintifis'  soil,  and  this  working  the  jury 
fbond  to  have  been  the  cause  of  the  damage.  There  was 
eridence,  that  the  mines  were  worked  in  a  proper  way, 
aeoording  to  the  practice  of  miners,  and  with  reference  to 
the  interests  of  the  coal  owners,  but  that  sufficient  props 
were  not  placed,  or  ribs  of  coal  left^  to  support  the  surface. 
Indeed,  there  was  no  mode  of  working  such  veins  of  coal 
in  soch  a  soil,  so  as  to  make  the  surface  safe,  and  prevent 
itfifom  what  is  termed  swagging.  The  jury  found  on  the 
plea  of  not  guilty  for  the  plaintiffs;  but  my  Lord  Chief 
Justice  reserved  the  question,  whether,  under  these  circum- 
stances, the  action  could  be  maintained,  and  gave  leave  to 
moye  to  enter  a  nonsuit 

As  to  the  charge  of  working  the  mines  under  the  cot- 
tages, it  is  clear  that  must  fail,  as  no  such  working  was 
fvored  while  the  plaintiffs  were  entitled  to  the  reversion. 
Whether  the  other  plea,  the  third,  ought  not  to  have  been 
partially  found  for  the  defendant,  it  is  not  worth  while  to 
inqnire.  The  residue  of  the  charge  is,  that  the  defendant 
irarked  the  mines  near  and  contiguous  to  the  cottages  and 
closes  of  the  plaintiffs.  There  do  not  appear  to  have  been 
ttiy  doses  except  the  site  of  the  cottages,  but  there  was  no 
working  "  contiguous,"  that  is,  "  so  near  as  to  touch"  that 
lite,  but  there  was  near  to  the  site,  and  so  near  that  the 
sorting  in  that  place,  and  the  mining  of  the  coal  there, 
closed  damage  to  the  cottages.  The  question,  therefore, 
1^  whether  the  residue  of  the  declaration,  that  is,  that  part 
of  the  declaration,  is  good  in  law,  and  what  should  be  the 
^^ct  on  the  plea  of  not  guilty. 

The  allegation  is,  that  the  defendant  wrongfully,  care- 
feasly,  n^ligently,  and  improperly,  without  leaving  any 
pf^per  or  sufficient  support  in  that  behalf,  worked  the 
'^nes,  and  dug  and  got  the  minerals  out  of  the  mines  near 
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joming  soil,  the  declaration  was  held  bad  for  want  of  the        1850. 
allegation  of  a  right,  as  in  WyaU  v.  Harrison  and  Peyton  ' 
T.  May(yr  of  London  (a). 

Now,  in  this  case,  the  defendant  must  be  taken  to  be  a 
wrongdoer,  for  he  is  not  stated  in  the  declaration  to  be 
the  occupier  or  owner  of  the  adjoining  land,  or  to  have 
under  him  all  the  rights  that  he  has  to  mine  and  dig  there, 
nor  cm  either  of  these  facts  be  collected  by  inference  from 
the  averments  in  it;  at  the  most  it  may  be  conjectured, 
that  the  plaintiffs  do  not  mean  to  dispute  that  he  had  some 
ngiil  of  mining,  though,  even  that  is  not  to  be  necessarily 
inferred,  as  the  plaintiffs  only  allege  that  the  defendant 
cuelessly  (that  is,  with  respect  to  the  plaintiffs'  dwelling 
houses),  and  without  leaving  a  sufficient  and  proper  sup- 
port for  them  and  their  land,  got  the  minerals  and  caused 
the  houses  to  fall,  without  admitting  or  denying  that  he 
had  any  right  to  do  what  he  did. 

The  declaration  being  good  in  this  respect,  the  only  ques- 
tion on  "not  guilty''  was,  whether  it  was  proved ;  and  as  the 
defendant  did  work  the  mines  without  taking  due  care  not 
to  do  damage  to  the  plaintiffs'  houses,  and  without  leaving 
A  sufficient  or  proper  support  for  them,  the  plaintiffs  are 
entitled  to  a  verdict.  It  is  not  a  question  whether  he  con- 
ducted himself  properly  with  respect  to  the  owner  of  the 
nuface  if  he  claims  the  mines  under  him,  or,  if  he  himself 
▼Bs  the  owner  of  the  surface  and  the  mines,  whether  he 
^^^  carelessly  or  improperly  with  regard  to  his  own  in- 
terests. If  he  had  the  soil  of  the  adjoining  land  himself, 
and  in  consequence  a  right  to  dig  to  the  extremity  of  it,  so 
that  he  left  all  the  support  which  the  plaintiffs'  soil  was 
^titled  to  in  its  natural  state  without  being  weighted  by 
the  plaintiffs'  houses,  or  if  he  had  a  right  to  get  the  mines, 
^^ved  firom  the  owner  of  the  adjoining  land,  with  all  his 
'ights  of  excavating  and  getting  the  minerals,  or  if  he  had 
^  right  of  getting  the  minerals  which  he  had  derived  under 

(a)  9  B.  &  C.  725. 
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bd  and  receivedy  interest,  and  on  an  account  stated,  lay-  i860, 
ing  the  promise  to  the  deceased.  The  second  count  was 
similar,  laying  the  promise  to  the  executors.  The  third 
count  was  for  money  had  and  received  to  the  use  of  the 
plaintifis  as  executors,  and  for  interest,  and  on  an  ac- 
ooant  stated  with  them  as  executors. 

The  defendant  Brutton  pleaded  non  assumpsit  and  the 
Statute  of  Limitationa  The  other  defendant  allowed 
judgment  to  go  by  default 

By  consent,  the  following  case  was  stated  for  the  opin- 
ion of  this  Court : — 

In  March,  1832,  the  defendants  were  acting  as  attor- 
nies  and  solicitors  of  the  said  Thomas  Abemethie,  and 
were  then  practising  in  partnership  together  as  attomies 
and  solicitors  at  their  offices  in  New  Broad-street,  in  the 
city  of  London. 

In  March,  1832,  T.  Abemethie  applied  to  the  defend- 
ant Brutton  to  obtain  for  him  an  investment  of  5002.  on 
mortgage  of  good  security;  and  Brutton  informed  him 
he  had  procured  such  investment ;  and  he  remitted  in 
Varch,  1832,  to  the  defendant  Brutton  (which  was  paid 
into  his  own  hands)  the  sum  of  5002.,  to  be  by  them  the 
•aid  Brutton  and  Clipperton,  as  the  attomies  and  solici- 
tors of  T.  Abemethie,  invested  on  mortgage. 

The  said  sum  of  5002.  was  paid  by  Brutton  into  Messrs. 
^itmore  &  Co.'s  banking-house  in  March,  1832,  and 
placed  to  the  joint  account  of  the  defendants;  and  the 
said  sum  of  5002.  was  lent  by  them,  pursuant  to  the  said 
letainer,  to  one  John  Lane,  for  the  said  T.  Abemethie, 
on  mortgage  of  certain  premises  at  Camden  Town,  in  the 
county  of  Middlesex.  The  mortgage  deed  was  dated  the 
8th  of  March,  1832,  and  was  in  the  usual  form;  and  was 
executed  by  the  said  J.  Lane  to  secure  the  repayment 
of  the  6002L  The  defendants  retained  possession  of  the 
deed.  The  property  was  afterwards  sold,  subject  to  the 
mortgage,  to  Henry  Handford. 
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credit  to  the  said  T.  Abernethie  for  the  interest  on  the        1850. 
SOOiL,  and  debiting  him  in  like  manner  with  the  interest 
thereon  paid  to  Charles  Cox,  as  hereinafter  mentioned. 

The  partnership  between  the  defendants  was  dissolved 
on  the  30th  of  July,  1838>  and  such  dissolution  was  ad- 
Tertised  in  the  London  Gazette  of  the  31st  of  July,  1838; 
the  &ct  of  such  dissolution  was  also  known  at  the  time  it 
took  place  to  John  Brutton,  one  of  the  plaintiffs  in  this 
action,  but  was  unknown  to  the  said  C.  Cox,  who  was 
the  agent  to  the  said  T.  Abernethie,  who  was  a  colonel  in 
the  Royal  Marines.    The  interest  on  the  full  sum  of  5002. 
was  regularly  paid  to  the  said  C.  Cox  by  the  defendant 
Clipperton,  and,  up  to  the  dissolution  of  partnership,  by 
cheques  drawn  by  the  defendants  on  their  bankers;  and 
after  the  dissolution,  it  was  paid  by  the  defendant  Clip- 
perton, sometimes  in  cash,  and  sometimes  by  cheques  on 
his  own  banker;  but  the  said  C.  Cox  was  not  aware  of  the 
dissolution  of  the  partnership,   or  under  what  circum- 
stances the  money  was  paid,  except  that  he  knew  it  was 
interest  on  mortgage,  but  who  was  responsible  for  such 
payment  he  was  wholly  ignorant    In  some  of  the  re- 
ceipts, after  the  death  of  T.  Abernethie,  the  money  was 
described  as  interest  on  mortgage. 
The  said  T.  Abernethie  died  on  the  18th  of  May,  1840. 
On  the  1 9th  of  December,  1846,  the  said  H.  Handford 
piid  into  the  hands  of  the  defendant  Clipperton  the 
siid  sum  of  3002.,  with  interest  due  thereon  up  to  that 
day.    The  deed  of  mortgage  was  given  up  by  the  defend- 
ant Clipperton  to  the  said  H.  Handford,  but  no  receipt 
was  indorsed  thereon,  nor  was  any  reconveyance  or  deed 
or  receipt  signed  or  executed  by  the  plaintiffs  or  any  of 
them.    The  plaintiffs  were  not  informed  that  the  said 
sum  had  been  so  paid.    The  defendant  Brutton  was  alto- 
gether ignorant  of  the  said  receipts  and  payments  subse- 
quent to  the  investment  of  the  5001.  until  1849,  except  so 
far  as  the  entries  aforesaid  in  the  said  partnership  books 


of  5002.  or  3001.  or  200t,  or  any  or  what  par 
the  Court  should  be  of  opmion  that  the  plai 
titled  to  recover  either  of  those  sums,  or  any 
then  a  verdict  to  be  eutered  accordingly ;  bm 
should  be  of  opinion  that  the  plfUDtifis  are  n 
recover,  then  a  nolle  prosequi  to  be  entered. 

UnVtatiJc,  for  the  plaintiffs. — ^The  action  vs 
on  the  3rd  of  February,  1849 ;  and  it  is  subm 
defendants  are  liable  for  500L,  or,  at  all  ev< 
The  money  ivas  originally  remitted  to  the  del 
ton,  and  he  is  answerable  for  the  acts  of 
[Parke,  B. — The  circumstance  of  the  mortgaj 
in  the  possession  of  Brutton  and  Clippertoii 
thorise  them  to  receive  the  principal  money: 
Candlidi  (a).  Brutton  performed  his  dnty  vhc 
the  money;  then  hov  do  you  create  any  lial 
spect  to  the  subsequent  payment  to  Clippe 
money  vas  paid  to  him  as  the  agent  of  Col 
thie,  and  he  received  it  as  such.  Where  n 
into  a  bank  for  the  use  of  one  of  its  caste 
partners  are  responsiblb  So  here,  the  mone; 
by  Clipperton,  not  for  himself,  but  as  a  partnf 
and  an  entry  of  its  receipt  iras  made  in  thi 
books,  vhich  is  sufficient  notice  to  Brutton. 
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partnership  book  in  a  mere  matter  of  fact  from  which  a      ^^^50^ 
jury  would  have  to  say  whether  Brutton  knew  of  it.   Sup- 
pose a  person  without  any  order,  either  express  or  implied, 
{ajb  money  into  a  bank  for  the  use  of  another,  could  the 
latter  maintain  an  action  against  the  bankers  for  it  ?]     If 

I  thej consented  to  receive  it  upon  those  terms;  since  they 
would  then^  for  the  purpose  of  pajnnent,  become  the  agent 
of  the  person  for  whose  use  it  was  paid  in.  No  doubt  the 
mere  fact  of  money  having  been  sent  to  a  third  person  ])y 
a  debtor,  with  directions  to  pay  it  to  his  creditor,  does  not 
of  itself  entitle  the  latter  to  maintain  an  action  against 
eadi  third  person :  Williams  v.  Everett  (a) ;  but  where  the 
person  receiving  the  money  acknowledges  that  he  has  re- 
eeived  it  for  the  purpose  of  paying  it  over  to  the  creditor, 
the  latter  may  sue  him  for  it :  Lilly  v.  Hays  (by  [A  Iderson, 
R— If  there  had  been  an  arrangement  with  Colonel  Aber- 
nethie  that  Brutton  and  Clipperton  should  receive  the 

f  mortgage  money,  perhaps  the  receipt  of  Clipperton  would 
have  been  the  receipt  of  the  firm ;  but  it  is  not  shewn  that 
the  firm  had  any  authority  to  receive  it.  Parke,  B. — As. 
nniing  that  the  money  was  paid  to  the  firm,  can  the 
phuntiff  maintain  any  action  unless  they  engaged  to  pay 
it  over  to  him  ?  Scott  v.  Porcher  (c).]  The  payment  of  in- 
terest was  an  admission  by  the  firm  that  they  held  the 
ttenqr  for  the  use  of  Colonel  Abemethie.     [Parke,  B. — 

I  %tj  did  not  pay  it  as  interest  on  money  of  his  in  their 
bods,  but  as  interest  received  from  the  mortgagor.  Be- 
lides^  there  can  be  no  liability  until  their  act  has  been  ra- 
tified.]  The  brin^g  this  action  amounts  to  a  ratification, 

I  md a  previous  request  is  unnecessary:  1  "Wms.  Saund.  3.*^. 
The  case  of  Blair  v.  Bromley  (d)  shews,  that  a  solicitor  is 
JWde  for  the  misappropriation  by  his  partner  of  money 
iiitnisted  to  him  by  a  client  for  the  purpose  of  investment. 

(a)  14  East,  5S2.  (r)  3  Mer.  652. 

(*)5  A.  &  E.  548.  (^0  5  ILws  542. 
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ive  it  back.     Therefore  the  repayment  to  Clipperton,         i850. 
though  treated  hj  him  as  a  partnership  transaction,  was 
it  so  in  point  of  law,  and  did  not  create  any  partnership 
qponsibility. 

Paekb,  R — I  am  of  the  same  opinion.  It  is  enough  to 
spose  of  this  case,  that  one  point  is  perfectly  clear,  viz. 
nl  there  has  been  no  promise  in  writing,  or  part  payment 
F  principal  or  interest,  to  prevent  the  operation  of  the 
titate  of  limitationa  It  is  now  well  established,  that, 
0  take  a  case  out  of  the  statute,  there  must  be  a  payment 
f  interest  qua  interest,  or  a  part  payment  of  principal, 
hereby  acknowledging  more  to  be  due.  Here  it  is  true 
hat  interest  was  paid,  but  it  was  not  paid  as  interest  on 
nmey  due  from  the  defendants  to  the  plaintiffs'  testator, 
rat  as  interest  represented  to  have  been  received  by  them 
rom  Handford,  as  the  principal  debtor.  That  will  not 
ake  the  case  out  of  the  Statute  of  Limitations  I  must 
lot,  however,  be.  understood  as  intimating  any  disagree- 
ment with  the  Lord  Chief  Baron  as  to  the  other  point 
Upon  the  facts  found  in  this  case  it  cannot  be  taken  that 
il  was  any  part  of  the  business  of  the  defendants,  as  soU- 
citon,  to  receive  repayment  of  the  mortgage-money,  and 
lajrit  out  again  at  interest  For  that  purpose  there  must 
be  Bome  authority,  either  express  or  implied.  Wilkinson  v. 
OndUA  decided,  that  a  solicitor  has  no  authority,  from 
fte  mere  possession  of  the  mortgage-deed,  to  receive  either 
piincipal  or  interest  So  that,  upon  the  finding  in  the 
caie^  this  was  not  a  transaction  within  the  scope  of  the 
ptttaenhip  business.  Whether  Clipperton  alone  might  be 
Mponable,  or  whether  Brutton  would  be  liable  if  Clipper- 
tai  liad  been  authorised  to  receive  the  money,  we  need 
Mgive  an  opinion — though  I  am  by  no  means  satisfied 
^  in  such  case,  an  action  could  be  maintained  against 
Cotton — but  I  have  not  the  least  doubt  that,  on  the 
poond  that  there  was  no  pajnnent  of  principal  or  interest 
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as  interest  due  to  the  mortgagee,  and  was  so  received  by  isso. 
liim.  The  other  ground  is  equally  clear.  The  case  does 
not  find  that  it  was  part  of  the  business  of  the  defend- 
ants, as  solicitors,  to  receive  the  mortgage  money,  and  the 
mere  possession  of  the  mortgage  deed  did  not  authorise 
them  to  do  so.  Therefore,  Clipperton  ought  not  to  have 
received  the  money  without  the  authority  of  his  client, 
who  would  naturally  suppose,  that,  before  the  money  was 
paid  off,  he  must  execute  a  reconveyance.  So  tliat  the 
receipt  of  the  money  by  Clipperton  was  wholly  beyond 
the  partnership  authority,  and  consequently  Brutton  is 
nut  responsible. 

Judgment  of  nolle  prosequi. 


CiTBiTT  and  Another  v.  Thompson  and  Others.  ^^^^''  ^^' 

Covenant.— The  declaration  stated,  that,  by  an  in-  A  declaration 
denture,  made  between  the  plaintiffs,  sheriff  of  Middlesex,  i,y  iiuieuturo 
of  the  one  part,  and  the  defendants  of  the  other  part,  (pro-  "h^pi^J^^^" 
fert),  after  reciting,  that  the  plaintiffs,  at  the  request  of  the  l^^]'ff:  V^'^ 
defendant  W.  Thompson,  had  nominated  and  appointed  ant«,  aft^^r  ic 
lim  bailiff  of  the  plaintiffs,  the  defendants  covenanted  thcpfaiiiUffH 
irith  the  plaintiffs,  "that  the  said  W.  Thompson  should  tht<kf^!bnt^ 
!U)t  suffer  any  escape,  nor  permit  any  prisoner  in  his  cus-  T.,  their  baiiifl; 

the  defemlatiU 
covenanted 
hai  T.  "  flhonld  not  Buffer  any  escape,  nor  permit  any  nrironer  in  hi8  custody  as  bailiff  to 

0  at  laige,"  without  the  consent  of  the  sheriff;  and  that,  if  any  action  wan  commenced 
{■intt  the  plaintiffs  "  touching  or  concerning  any  matters  wherein  T.  should  act,  or  asHumc 
» met,  as  bailifl^"  T.  would  pay  the  sheriff  his  damages  thereby  incurred,  and  the  defendaut44 
Mild  aaye  harmless  the  plaintiffs  against  all  actions  &c.,  "  for  or  by  reason  of  any  extortion 
'  mmpe  happening  by  the  act  or  default  of  T."  The  declaration  then  alleged,  that  the  plaiii- 
flb  aa  aheriff  took  one  H.  on  a  ca.  sa.;  and  that  11.  escaped  out  of  custody  "  by  the  default 
'  the  defendant  T.,  and  not  otherwise,  the  defendant  T.  then  being  bailiff  of  the  plaintifl's 
i  aodi  aheriff.  The  defendants,  after  setting  out  the  deed  on  oyer,  pleaded,  "  that  the  dc- 
oli  bj  which  H.  escaped  was  not  a  default  of  T.  as  such  bailiil'  of  the  plaintiffs  :** — I/ifM, 

1  apeeial  demurrer,  ihai  the  plea  was  bad  for  ambiguity,  as  it  might  mean  cither  that  the 
sCmU  waa  not  the  actoi  T.  as  bailiff,  or  whilst  a»tiumiug  to  act  as  bailiff,  or  in  relation  to 
ia  ciiancter  of  bailiff. 

SembU,  that  the  declaraiion  would  have  been  bad  on  spociul  demurrer,  for  not  stating  in 
hat  way  the  dclault  occurred. 


V. 
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1850.  todj  as  bailiff  aforesaid  to  go  at  large,  without  the  consent 
Cubitt"  ^r  order  in  writing  of  the  said  sheriff,  or  other  lawful  au- 
thority;  and  that,  if  any  action  or  smt  was  commenced  or 
prosecuted  against  the  plaintiffs,  their  under-sheriff  or  de- 
puties, or  any  of  them,  touching  or  concerning  any  matters 
wherein  the  said  W.  Thompson  should  act  or  assume  to 
act  as  bailiff  aforesaid,  the  said  W.  Thompson  should  wdl 
and  truly  pay  to  the  plaintiffs,  their  under-sheriff  or  depu- 
ties, or  one  of  them,  all  costs,  charges,  damages,  and  losses 
by  them  or  any  of  them  incurred,  paid,  or  sustained  in  of 
about  the  defence,  or  in  consequence  of  any  such  action  or 
suit;  and  that  the  defendants  would  save  harmless  and  in- 
demnify the  plaintiffs,  their  under-sheriff  and  deputies, 
from  and  against  all  actions,  suits,  fines,  amerciaments, 
penalties,  contempts,  forfeitures,  loss,  costs,  damages,  uid 
expenses,  which  might  be  commenced,  prosecuted,  imposed, 
and  set  upon  them  or  either  of  them,  or  which  they  or 
either  of  them  might  suffer,  pay,  or  be  liable  unto,  for  or 
by  reason  of  any  extortion  or  escape  happening  by  the 
act  or  default  of  the  said  W.  Thompson,  or  for  or  by  reason 
of  the  executing,  not  executing,  returning,  not  retuminj 
or  misreturn  of  any  writ,  process,  mandate,  precept,  or  war- 
rant, and  not  taking  bail,  or  taking  insufficient  bail,  and 
not  bringing  into  Court  the  body  of  any  defendant,  or  any 
other  cause  whatsoever  happening  by  or  arising  fix)m  tie 
act  or  omission,  or  instance,  or  request  of  the  said  W. 
Thompson."  The  declaration  then  stated,  that  whilst  de 
defendant  W.  Thompson  was  their  bailiff,  one  M.  Morgia 
sued  out  a  writ  of  ca.  sa.  directed  to  the  sheriff  of  Middle- 
sex, to  take  the  body  of  one  W.  Hanson,  and  that  the  plain- 
tiffs as  sheriff  took  the  said  W.  Hanson.  The  declaration 
then  alleged  several  breaches,  the  last  of  which  was  as  fol- 
lows:— "Tliat,  after  the  said  W.  Hanson  had  been  so  a^ 
rested  as  aforesaid,  and  whilst  he  was  in  the  custody  of  the 
plaintiffs  as  such  sheriff  as  aforesaid,  under  and  by  virtue 
of  the  said  writ  and  indorsement  thereon  as  aforesaid,  and 
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in  pursuance  of  the  said  arrest,  and  whilst  the  defendant  1850. 
W.  Thompson  was  such  bailiff  of  the  plaintiffs  as  such  Cuditt 
sheriff  as  aforesaid,  under  and  in  pursuance  of  the  nomi- 
nation aforesaid,  to  wit  &c.,  the  said  W.  Hanson,  without 
the  permission,  and  against  the  will  of  the  plaintiffs  as  such 
aheriff  as  aforesaid,  and  of  the  said  M.  Morgan,  escaped  out 
of  the  said  custody  of  the  plaintiffs  as  such  sheriff,  and  that 
rach  escape  then  happened  by  the  default  of  the  defendant 
W.  Thompson,  and  not  otherwise,  he,  the  defendant  W. 
Thompson,  then  being  bailiff  of  the  said  plaintiffs  as  such 
Bberiff  as  aforesaid,  under  and  in  pursuance  of  the  nomi- 
nation aforesaid''  Averment,  that,  in  consequence  of  the 
Mad  escape,  M.  Morgan  commenced  an  action  against  the 
plaintiffs,  and  recovered  judgment  for  661. 12«.  8d,  together 
with  costs.  The  defendants  craved  oyer  of  the  indenture, 
and  set  it  out.  Among  other  covenants,  it  contained  the 
following: — "That,  if  any  action  or  suit  be  commenced  or 
prosecuted  against  the  said  sheriff,  or  under-sheriff,  or  de- 
puties, or  any  of  them,  touching  or  concerning  any  matter 
wherein  the  said  bailiff  shall  act  or  assume  to  act  as  bailiff 
aforesaid,  the  said  bailiff  shall  well  and  truly  pay  to  the 
iaid  sheriff,  under-sheriff,  or  deputies,  or  one  of  them,  all 
CoetSy  charges,  damages,  and  losses  by  them  or  any  of  them 
incurred,  paid,  or  sustained  in  or  about  the  defence  or  in 
consequence  of  such  action  or  suit/'  Also,  "  that  the  said 
bailiff  and  his  sureties  shall  and  will  save  harmless,  and 
indemnify,  the  said  sheriff,  under-sheriff,  and  deputies,  from 
and  against  all  actions,  suits,  fines,  and  amerciaments,  pe- 
nalties, contempts,  forfeitures,  loss,  costs,  damages,  and  ex- 
penses which  may  be  commenced,  prosecuted,  imposed,  or 
•et  upon  them  or  either  of  them,  or  which  they  or  any  or 
either  of  them  may  suffer,  pay,  or  be  liable  unto,  for  or  by 
leason  of  any  extortion  or  escape  happening  by  the  act  or 
defiEtult  of  the  said  bailiff,  or  for  or  by  reason  of  the  execut- 
ing^ not  executing,  returning,  not  returning,  or  misreturn 
of  any  writ,  process,  mandate,  precept,  or  warrant,  the  not 


':n 
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does  not  explain  what  the  default  was,  or  how  the  escape  1850. 
occurred;  and  on  that  ground  would  be  bad  on  special  de-  Cubitt 
murrer.]    That  defect  is  cured  by  pleading  over.  Thompboh 

Crompton,  contr^. — ^Either  the  declaration  is  bad,  or  the 
plea  is  good.  The  declaration  does  not  in  terms  allege  a 
breach  of  duty  as  bailiffs  but  if  that  is  implied,  the  defend- 
ant has  a  right  to  traverse  it  Now  the  meaning  of  the 
covenant  is  not  that  the  defendants  will  indemnify  against 
the  acts  of  W.  Thompson,  but  against  the  acts  of  the  ^^  said 
baili£''  The  sureties  are  only  bound  with  reference  to 
acts  connected  with  his  duty  as  bailiff.  If  the  default 
complained  of  was  not  a  default  qu&  bailiff,  then  the  de- 
claration is  bad. 

Bramwell  was  not  called  upon  to  reply. 

Pabke,  B. — The  traverse  taken  by  the  plea  is  bad,  since 
it  may  mean  several  things.  If  another  bailiff  had  de- 
livered a  debtor  into  the  custody  of  Thompson,  having  no 
warrant,  and  he  had  suffered  the  debtor  to  escape,  though 
the  custody  might  be  unlawful,  the  defendants  would  be 
liable  to  the  sheriff;  for  under  this  covenant  they  are  re- 
sponsible for  every  escape  occasioned  by  the  default  of 
Thompson.  The  declaration,  indeed,  would  have  been  bad 
on  special  demurrer,  since  it  does  not  point  out  how  the 
default  occurred;  but  that  defect  is  cured  by  pleading 
over.  Under  the  traverse  taken  by  the  plea,  the  plaintiff 
irould  be  bound  to  prove  a  default  by  Thompson  in  some 
way^  either  with  reference  to  his  character  as  bailiff  or  as 
assumed  bailiff,  or  in  relation  to  his  duty  as  bailiff.  As 
the  Court  cannot  say  what  the  plea  means,  the  traverse 
taken  by  it  is  clearly  bad. 

Alpebson,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 


Bheriff  for  ei-  ' 

tortiou,  on  ox.  of  Excliequer  by  and  at  the 
ni  writa  oCt.  Remington  against  the  now  pi 
'^*'il''l,t."?l      riff  of  Middlesex,  and  comma 

■utncicnt  to  ' 

Mege  tl)»t  tbo  mandatory  part  of  the  writl ;  w 
defendmttook         ,  „„,  '  ,. 

rorthesud  to  levy  Got  13s:,  and  mtcrest  c 

^n  B°m!  said  writ,  besides  sheriffs  pour 

baingalargor  jhgn  stated  in  similar  terms  th 

neompenne 

thftn  is  1>y  the  of  fieri  facias  against  the  non 

ed, Uatinto     ^nd  proceeded  thus: — "  Whicl 

I'^.fiTj™*'!"'  dorscd  as  aforesaid,  were  afte 

but  the  dcolnr-  ' 

Btion  should     livercd  to  the  defendants  Wil 

ought  to  have  Nicoll,  who  thcn  and  from  the 
whtTiniH  ilic  o.fter  tlie  time  of  committing 
ezceMDDCftch  of  the  county  of  Middlesex,  U 
of  law:  And  the  defendants  1 
so  being  and  as  such  sheriff, 
Daniclls,  then  being  their  baili 
to  wit,  on  Sic,  seized  and  took 
several  writs  respectively,  dive 
now  plaintiff,  of  great  value, 
monies  indorsed  on  the  said  se 
reeled  to  be  levied.  Neverthel 
rencc  and  D.  Nicoll,  so  being  g 
defendant  W.  Daniells,  so  bein^ 
garding  their  duty  in  that  beh 
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ceived  of  the  now  plaintiff,  for  the  serving  and  executing  1850. 
of  the  said  several  executions,  a  large  sum  of  money,  to 
frit,  52L  12&  3cL,  the  same  sum  being  a  larger,  greater, 
more,  and  other  consideration  and  recompense  than  by 
the  statute  in  that  behalf  is  limited  and  appointed,  that 
is  to  say,  851. 18a  6d  more  and  other  a)nsideration  and 
recompense  than  in  and  by  the  said  Act  is  limited  and 
ippointed,  contrary  to  the  form  of  the  statute  &c.  By 
means  whereof  the  now  plaintiff  was  and  is  damaged  and 
iggrieved  to  the  amount  of  the  said  sum  of  352. 18^.  GcL, 
Dontrary  to  the  form  of  the  statute  &c.;  and  thereby  and 
by  force  of  the  said  statute  an  action  hath  accrued  to  the 
dow  plaintiff  to  demand  and  have  of  and  from  the  defend- 
uits  the  sum  of  1072.  IBs.  6(2.,  being  treble  the  amount  of 
die  said  damages,"'  &c. 

Special  demurrer,  assigning  for  causes,  that  it  is  left  un- 
eertain  what  consideration  and  recompense  ought  to  have 
been  taken  by  the  defendants ;  nor  does  it  appear  that  they 
have  taken  more  consideration  and  recompense  than  is  al- 
kwed  by  law;  that  the  defendants  cannot  take  issue  upon 
the  statements  in  the  count  without  referring  to  the  jury 
the  determination  of  the  question  of  law,  whether  the  de- 
fendants have  taken  more  than  is  by  law  allowed;  that  it 
ought  to  have  been  shewn  with  particularity  what  the  sums 
were  which  the  defendants  were  entitled  to  take,  and  the 
excess,  if  any,  on  each  sum,  or  from  or  in  what  manner  or 
in  respect  of  what  charge  or  fee  the  excess  complained  of 
tffose.    Joinder  in  demurrer. 

Bramwdl  {Bwrchell  with  him)  in  support  of  the  demur- 
rer.— ^The  declaration  does  not  state,  with  sufficient  particu- 
larity and  certainty,  of  what  the  extortion  consists.  Five 
irrits  of  fieri  facias  are  set  out ;  and  if  the  plaintiff  should 
prove  a  seizure  of  any  goods  under  those  writs,  the  matter 
would  still  be  open,  whether  tlie  defendants  had  taken  more 
than  was  allowed  by  law.     It  might  be,  that  the  goods  were 


BXCHBQUXB  KEPOBTa 

not  Buffi(»ent  to  satisfy  all  the  executions,  1 
vould  be  bad.  The  declaration  should  ha' 
much  the  sherifiTreceiTed  ou  each  execution, 
the  excess  taken  on  each.  Under  the  plea 
the  jury  would  have  to  determine  the  quei 
fact  and  lav,  viz.  whether  the  defendants  toe 
alleged,  and  whether  the  same  was  a  greati 
than  allowed  by  law.  Only  one  sum  being 
excess  on  several  writs,  the  defendants  canni 
they  are  charged  ■vrith  extortion  upon  the  ^ 
realised,  or  under  any  particular  writ  [Pfa 
to  Woodg(Ue  v.  KnatchbuU  (a).]  Besides,  hoi 
to  plead  ?  is  he  to  say  as  to  one  writ,  "  I  took 
as  to  another  so  much  ?"  This  declaration  is 
of  five  different  actions,  and  the  defendants 
pared  at  the  trial  to  meet  a  charge  of  extort 
of  these  writs,  when  perhaps  the  only  quest 
might  be  as  to  one  of  them.  [Parte,  R — Tl 
claration  be  supported  if  the  plaintiff  prove^J 
seizures  under  five  different  writs  f]  The  p 
prove  either  a  gross  levy  and  a  gross  charge, 
rate  levies  and  five  charges,  or  a  levy  and  a 
<me  or  more  of  the  writs.  It  might  be,  ths 
charges  are  perfectly  justifiable,  and  upon  th 
tiff  would  join  issue;  as  to  others,  which  cot 
fended,  he  would  pay  money  into  Court.  In 
Cook  (b),  this  point  was  raised  but  not  deci( 
B. — A  similar  objection  was  taken  in  Ashhy 
and  the  Court  said  there  was  great  weight  in  i 
T.  Walters  (d),  the  declaration  was  held  bad  i 
murrer,  for  not  shewing  what  excess  was  take 
This  declaration  should  follow  the  form  of  tha 
v.  Greenacre  (e),  which  contained  an  averment 

(n)  2T.R.  1«.  (<0  iQ-  B.  55 

(6)  16  M.  &  W.  CIS.  (e)  10  Q.  B.  1. 

(r)  2  M.  &  W.  673. 
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the  sheriff  was  entitled  to  take,  and  how  much  he  actually        1B50. 


tooL 


Piggatt,  contrk — ^The  declaration  is  in  accordance  with 
the  usual  precedents.  In  Usher  v.  Walters,  the  declara- 
tion was  framed  on  the  joint  effect  of  the  29  Eliz.  c.  4,  and 
1  Vict  c.  55,  so  that  the  Court  could  not  tell  under  which 
statute  the  fees  were  taken,  and  on  that  ground  the  action 
Med.  In  Ashby  v.  Harris  there  was  no  averment  of  how 
much  the  sheriff  took,  but  only  that  he  took  more  than  was 
allowed  by  law.  Here  it  is  stated,  that  the  defendant  took 
521 12&  3d,  and  that  he  took  35Z.  \Ss,  6d,  too  much,  so 
that  the  excess  is  easily.ascertained  by  subtraction.  Mixed 
questions  of  law  and  fact  are  frequently  submitted  to  the 
jury;  for  instance,  the  question  of  reasonable  and  probable 
cause,  in  an  action  for  a  malicious  prosecution;  or  whether 
the  defendant  is  guilty  of  a  conversion  in  an  action  of  tro- 
ver. [Parke,  B. — ^Is  the  plaintiff  bound  to  prove  that  the 
^ole  was  levied  under  all  the  writs  at  the  same  time?] 
The  extortion  is  charged  on  the  whole  gross  sum.  Where 
several  writ«  are  delivered  to  the  sheriff,  a  levy  under  one 
^  a  levy  under  all;  and  it  is  impossible  for  the  debtor  to 

kuow  under  which  the  extortion  is  made.    The  declaration 

• 

is  sufficiently  certain  for  every  purpose. 

BramweU  replied. 

Parke,  R — ^The  objection,  that  it  does  not  appear  with 
efficient  certainty,  whether  the  levy  was  under  all  the 
Irrits  at  the  same  time,  or  how  otherwise,  is  not  raised  by 
the  special  demurrer.  The  defendants  may  have  liberty  to 
%mend  by  withdrawing  the  demurrer,  if  so  advised. 

BramwM  subsequently  elected  to  amend. 

Amendment  accordingly. 


Bkrtox 

V. 

Lawbhtce. 


r*  V'   'T'!;"  1        '*'  I  ''I 
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ant  to  make  out  a  prima  facie  case  within  the  words  of  the  1850. 
Act;  and  if  the  parties  did  not  in  fact  reside  within  the 
prescribed  distance,  that  should  come  from  the  plaintiff  by 
answer:  BuUer  v.  Comey  (a).  In  Peterson  v.  Davis  (6), 
where  a  similar  objection  was  taken,  the  Court  of  Common 
Pleas  allowed  a  suggestion  to  be  entered.  [Alder son,  B. 
— ^There  the  suggestion,  being  in  the  form  of  the  affidavit, 
was  held  bad.]  In  Johnson  v.  Ward,  the  affidavit  did  not 
state  where  the  defendant  resided.  In  Hayter  v.  Fish  (c), 
the  affidavit  was  held  sufficient,  though  in  precisely  the 
isame  terms  as  the  present. 

Parks,  B. — I  much  doubt  the  propriety  of  the  decision 
in  Hayter  v.  Fish.  It  has,  however,  since  been  considered 
by  the  Court  of  Common  Pleas  in  the  case  of  Kirhy  v. 
Hickson,  and  expressly  overruled.  There  being,  therefore, 
two  cases  opposed  to  each  other,  we  ought  to  decide  ac- 
cording to  the  latter.  It  is  not  enough  for  the  party,  in 
the  first  instance,  to  bring  himself  within  the  words  of  the 
statute,  but  he  must  shew,  that  his  case  is  within  the  true 
meaning  of  the  Act  This  affidavit  is  insufficient,  as  it 
does  not  state  what  was  the  distance  between  the  places  of 
residence  of  the  plaintiff  and  defendant  If  we  once  de- 
part from  the  strict  rule,  and  admit  of  equivalents,  we 
shall  be  called  upon  to  go  further  in  each  case,  until  at 
length  it  will  be  impossible  to  assign  perjury  on  these  affi- 
davits. 

AxDBBSONy  B. — I  am  of  the  same  opinion.  Kirby  v. 
Hickson  is  supported  by  Peterson  v.  Davis  and  Duck  v. 
Barton.  We  ought  never  to  be  called  upon  to  decide  as  to 
the  sufficiency  of  equivalents,  when  there  is  no  difficulty 
in  following  the  proper  form. 

Platt,  B.,  concurred. 

Rule  discharged  with  costa 

(a)  2  Exch.  474.  (b)  6  C.  B.  235.  (c)  6  C.  B.  568. 


[\»TO  ^T1"'       tT  f!firi 
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p.  121,  9th  edit.  Now,  however,  by  the  Uniformity  of 
Process  Act,  (2  Will.  4,  c.  39,  s.  13)  writs  of  summons  may 
be  served  on  the  secretary  of  a  corporation.  So  that  if  it 
had  rested  there,  this  service  would  have  been  regular. 
But,  in  addition,  the  1st  section  of  the  8  &;  9  Vict.  c.  clxii. 
enacts,  that  the  Scotch  Companies  Clauses,  Lands  Clauses, 
and  Railway  Clauses  Consolidation  Acts,  1845,  (8  &  9 
Vict.  cc.  17,  19,  and  33)  "  shall,  so  far  as  not  otherwise 
pioyided  by  this  Act,  be  incorporated  with  and  form  part 
of  this  Act""  And  by  section  2,  after  reciting  '  that  a  por- 
tion of  the  railway  and  works  thereinafter  authorised  to 
bftmade  and  maintained,  will  be  situate  in  that  part  of  the 
United  Kingdom  called  England,'  it  is  enacted,  ^'  That  so 
fiur  as  may  be  necessary  for  carrying  into  effect  the  object 
and  purposes  of  this  Act,  in  relation  to  such  portion  of  the 
said  railway  and  works,"  the  Companies  Clauses,  the  Lands 
Glaoses,  and  the  Railway  Clauses  Consolidation  Acts,  1845, 
(8  &  9  Vict.  cc.  16,  18,  20)  "  shall  apply  to  and  form  part 
of  this  Act"  Then,  by  the  135th  section  of  the  Compa- 
nies Clauses  Act,  "  any  writ  or  other  proceeding  at  law  or 
in  equity"  may  be  served  on  the  Company  by  being  given 
personally  to  the  secretary.  And  the  137th  section  of  the 
Scotch  Act  contains  a  similar  provision.  If,  therefore, 
those  Acts  f^ply,  there  has  been  good  service  under  them; 
if  not,  the  writ  has  been  well  served  under  the  2  Will.  4, 
G.  39.  The  decision  in  Evans  v.  The  Dublin  and  Drogheda 
Bmhoay  Company  (a),  turned  on  the  particular  language  of 
{he  Company's  Act,  6  &  7  Will  4,  c.  cxxxii.  s.  184.  Besides, 
diere  the  Company  was  altogether  out  of  the  jurisdiction, 
here  the  defendants  are  clearly  within  the  jurisdiction,  witli 
respect  to  that  portion  of  their  line  which  is  in  England. 
All  causes  of  action  of  a  transitory  nature  which  accrue 
abroad,  may  be  sued  on  in  this  country :  Mostyn  v.  Fabri- 
ffos  (6).     If  the  Court  hold  this  service  altogether  bad,  they 
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Pa&kb,  R — The  rule  must  be  discharged.     I  do  not  see        1850. 
how  it  IB  possible  to  say  that  this  is  not  an  English  cor-       Wilson 
poration  for  some  purposes;  and,  if  so,  the  writ  has  been    Q^j^^^^^jf 
properly  served.     The  action  arises  out  of  an  obligation    Railway  Co. 
imposed  by  statute  upon  the  Company  in  its  two  fold  char- 
acter.    They  are  authorised  to  construct  a  railway  from 
Carlisle  to  the  Scottish  border;  and  all  contracts  made  by 
them  are  binding,  both  in  their  character  of  a  Scotch  and 
an  English  corporation.    Besides,  the  Lands  Clauses  Acts, 
jScotch  and  English,  are  incorporated  with  the  Company's 
Act 

Aldebson,  B. — I  am  of  the  same  opinion.  The  last  cir- 
cumstance mentioned  by  my  brother  Parke,  shews  that 
this  Company  is  both  Scotch  and  English,  and  may  be  sued 
in  either  character;  and  that,  to  my  mind,  gets  rid  of  all 
difEiculty. 

Platt,  B.,  concurred. 

Rule  discharged  with  costs. 


VON  DaDELSZEN  V,  SWANN.  j^^^   j  j 

joLSSUMPSIT  for  the  breach  of  an  agreement  to  procure  The  following 
and  hand  over  to  the  plaintiff  a  certain  dishonoured  bill  g^^JJ^^^' 


as  an 


of  exchange  for  39 U  10a  Sd. — Plea:  non  assumpsit.  agreement 

°  ,  ^  was  held  ad- 

At  the  trial;  before  Pollock,  C.  B.,  at  the  last  Kent  Sum-  missibie  in 
mer  Assizes,  the  plaintiff  tendered  in  evidence  the  follow-  out  a  receipt 
ing  letter,  addressed  to  him  by  the  defendant: —  h^™ received 

your  cheque  for 

**  Dear  Sir,— I  have  received  your  cheque  for 391 1.  lOs.  3d.,  89i(.  lOs.  3rf., 

»    .  <•  -  1       1  -11        1  •  .1       being  the  pay- 

wmg  the  payment  for  an  overdue  bill  and  mterest,  m  the  ment  for  an 

liands  of  the  Derby  and  Derbyshire  Bank;  and  I  hereby  P'fnte^l, 

Imdertake  to  procure  and  hand  the  said  bill  over  to  you;  ^^^?^1? 

^nd  I  have  now  given  you  Messrs  Dixon's  order  for  500  hereby  under- 
.^  #. .  -XT         o  tftJtc  ^  pro- 

tons of  iron.  Yours,  &C.  cure  and  hand 

J.  SWANN."        tbe  said  bill 

H  H  H  2  ^^®'  ^  y^"'** 


EXCUmUBB  REPOBT& 

Tliis  letter  was  stamped  with  a  is.  Gd.  agi 
On  the  jjart  of  the  defendant  it  was  object 
inadiniasible  without  a  receipt  stamp.  The 
overruled  the  objuetioQ,  and  a  verdict  wa 
plaintiff,  leave  being  reserved  for  the  dofo: 
to  enter  a  nonsuit 


I 


Lush  now  moved   accordingly. — The  d< 
iigreemcnt,  and  also  a  receipt  for  391i.  10«. 
therefore  have  been  stamped  with  a  5& 
[Pollock,  C.  R — It  is  a  mere  undertaking  U 
bill.     Suppose  the  words  had  been  "  You  h 
[  undertake  to  procure  and  hand  over  the  h 
I  get  it."]    The  language  of  the  Stamp  Ac 
ISl,  Sched.  Part.  1,  tit.  "  Receipt,"  is  very  la 
that    "  all   receipts,    discharges,   and    acli 
which  shall  be  given  for  or  upon  paymei 
with  any  bills  of  exchange,  drafts,  promi 
other  securities  for  money,  shall  be  deemc 
he  receipts  given  upon  the  payment  of  mt 
intent  and  meaning  of  the  schedule,"     f 
case  falls  within  the  llth  exception,     tl 
for  the  promise  contained  in  the  agrw 
ment  of  tlic  amount  of  the  bill  by  the 
',  ibis  is  "  11  receipt  written  in  an  in' 
t  of  the  consideration 
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Job  v.  Buttebfield  and  Another.  ^y^^  22 


N  this  case,  the  plaintiff  had  obtained  a  rule  calling  on  One  of  several 

the  d^iendant  Butterfield  to  shew  cause  why  a  rule,  ob-  may^ingene- 

tained    by  him  on  the  common  affidavit,  to  chancre  the  ve-  ^^*  change  the 

•^      ^  .  venue  on  the 

nue  fk-«c»m  Middlesex  to  York,  should  not  be  set  aside.    The  common  affi- 

preser**  application  was  supported  by  the  affidavit  of  the  ^^^0^ 

other  defendant,  which  stated,  that  the  rule  for  changing  J^d^if^4"'iatr 

ihe  v^xiue  had  been  obtained  without  his  assent,  which  ^^  are  prcju- 

diocd  by  that 

^fas  ft^Ter  asked,  and  that,  if  it  had  been  asked,  he  would  step,  they 

have  »«fii8ed  to  give  it  T^^'"' 


UHfUHird  shewed  cause. — As  a  general  rule,  one  of  seve- 

lal  defendants  is  entitled  to  change  the  venue  on  the  com- 

mon  affidavit:  Box  v.  Read  (a).     The  only  exceptions  are 

where  some  manifest  injustice  would  arise,  unless  the  other 

defendant  joined  in  the  application.     Thus,  in  Eccles  v. 

J"oBatid(&),  where  the  proceedings  were  commenced  by 

^^^^^ginal  in  London,  the  Court  refused  to  change  the  venue 

•^  ^  county  palatine,  on  the  application  of  three  of  the  de- 

wH^ants,  unless  the  fourth  joined  them  in  an  undertaking 

'^^   to  assign  the  want  of  an  original  for  error.     Also,  in 

■^^^cHefey  V,  Rippon  (c),  the  Court  would  not  permit  one 

^  ^^veral  defendants  to  change  the  venue  to  a  county  pa- 

"^He,  assigning  as  a  reason,  that  they  had  no  authority 

^  '^>ind  the  other  defendants  to  the  terms  of  not  assigning 

^r  on  the  want  of  an  original.     A  similar  application 

refused  in  Oroves  v.  Thackery  (d),  where  one  of  several 

^^^^ndants  had  suffered  judgment  by  default  in  Middlesex. 

^^"t  those  exceptions  prove  the  rule.     There  is  an  anony- 

^^Xis  case  in  Chitty's  Reports  (e),  which  seems  at  variance 

^t-l  these  authorities,  but  no  reasons  are  there  given. 

^  C«»)  Barnes,  482  ;  Prac.  Reg,  C  (r)  5  Taunt.  87. 

•^-  ^30.  (f/)  Id.  631. 

C6)  4  M.  &  Sclw.  233.  (e)  2  Chit.  Rep.  417. 


on  special 
rounds,  to 
ring  it  back. 
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1850. 

MiLNER  V.  Field.  ^^^  2^ 

Assumpsit  for  goods  soW  and  delivered,  work  and  Where  a  build- 
labour,  and  materials,  &c.    Pleas:    non-assumpsit,  pay-  betw^ntho 
ment,  and  setoff.    Issues  thereon.  t^XL 

At  the  trial,  before  Pollock,  C.  B.,  at  the  last  Surrey  tained  a  pro- 
viso, that  no 
it  appeared  that  the  plaintiff  sought  to  recover  instalment 


for  work  done  under  a  written  agreement,  whereby  the  un^lL  the^ 
plaintiff  agreed  to  build  for  the  defendant  thirty  houses,  P^^^totho 
for  the  sum  of  31301,  to  be  paid  by  instalments  as  the  defendant  a 
works  progressed.    There  were  penalties  for  the  non-per-  signed  by' the 
fonnance  of  the  works  at  certain  stipulated  periods;  and  -S^/^^^ 
also  a  proviso,  that  none  of  the  instalments  should  be  that  the  works 

.      ,  ,  were  Deformed 

payable,  unless  the  plaintiff  should  deliver  to  the  defend-  according  to 
tat  a  certificate,  signed  by  the  surveyor  for  the  time  being  tions^W^, 
tf  the  defendant,  that  the  works  had  been  in  all  respects  ^^^^jfi^^ 
wdl  and  substantially  performed,  according  to  the  specifi-  ^w  a  eo^  de- 
qiitions  and  plans.   Some  of  the  instalments  had  been  paid,  the  general 
and  the  action  was  brought  to  recover  the  balanca     No  ^^^  ^^ 
Mrtificatewas  obtained:  but  the  plaintiff's  counsel  tender-  insjAiments; 

' .  ^  and  that  the 

poL  evidence  to  shew  that  the  defendant  had  appointed  his  plaintiff  was 
own  father  as  his  surveyor,  and  that  although  the  works  ^  prove  th&l 
were  in  all  respects  properly  done,  the  certificate  was  with-  j^  Jd^^^Uu. 
fceld  fraudulently  and  by  collusion  with  the  defendant    It  ^^^^  with  the 
W«s  objected,  on  the  part  of  the  defendant,  that  this  evi- 
«eace  was  inadmissible;  and  the  learned  Judge,  being  of 
™*t  opinion,  nonsuited  the  plaintiff,  reserving  leave  for 
^^   plaintiff  to  take  the  opinion  of  the  Court  upon  the 
I^^^xit;  and  if  they  should  think  the  evidence  admissible, 
^*^  cause  was  to  be  referred. 

-Ctw/l  in  the  present  Term  (November  11)  moved  ac- 
lingly,  and  submitted,  that  the  want  of  a  certificate 
^^^d  not  be  taken  advantage  of  under  the  general  issue ; 
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lefendant  shall,  within  fourteen  days  after  the  expiration  1850. 
)f  any  year  in  which  it  shall  so  happen,  pay  to  the  plain-  Tiklehs 
:iff,  or  the  person  or  persons  entitled  to  the  patent,  such  a  hoopwu 
mm  of  money  as,  with  the  royalty  or  royalties  hereby  reserv- 
^  and  covenanted  and  agreed  to  be  paid  as  aforesaid,  will 
unount  to  and  make  up  the  whole  and  clear  sum  of  2000/. 
for  that  year;  or,  if  the  defendant  shall  at  any  time  make 
le&ult  in  payment  of  such  sum  of  money  aforesaid  within 
Lhe  time  appointed  for  payment,  then  it  shall  be  lawful  to 
md  for  the  plaintiff,  or  the  person  or  persons  for  the  time 
being  entitled  to  the  patent,  by  any  writing  signed  by  them 
or  him,  and  indorsed  on  the  said  indenture  or  duplicate 
thereof,  to  declare  that  the  said  indenture,  and  the  power 
and  licence  thereby  granted,  shall  cease  and  determine." — 
Breach,  that,  although  the  sums  by  way  of  royalty  amount- 
ed to  less  than  20002.  a-year,  the  defendant  had  not,  with- 
in fourteen  days  after  the  expiration  of  the  year,  paid  to 
the  plaintiff  such  a  sum  as  with  the  royalty  made  up  the 
fall  sum  of  2000Z.  a-year. 

The  defendant  demurred  generally,  after  setting  out  on 
oyer  the  indenture,  which,  in  addition  to  the  above  cove- 
nanty  contained  a  covenant  on  the  part  of  the  defendant 
to  pay  the  royalty.    Joinder  in  demurrer. 

Hugh  SiU  argued-  in  support  of  the  demurrer  (Nov.  15). 
— This  is  not  an  absolute  covenant  to  pay  2000/.  a-year 
during  the  continuance  of  the  term,  but  it  is  an  alterna- 
tive covenant,  by  which  the  defendant  has  the  option  of 
paying  the  2000/L  a-year,  or,  if  he  do  not,  the  plaintiff  may 
determine  the  licence.  The  covenant  must  be  construed 
according  to  the  plain  meaning  of  the  words  and  the  in- 
tention of  the  parties.  "  It  is  hereby  agreed,"  may  be 
words  either  of  condition  or  of  covenant.  Some  effect  must 
be  given  to  the  word  "  or,"  and  there  is  no  reason  why  it 
should  not  be  read  in  its  ordinary  grammatical  sense. 


832  EXGHEQUEB  REP0BT8. 

1 850.  Montague  Smith  contra. — ^This  is  a  grant  of  the  exclusife 

licence  to  use  the  patent  for  the  whole  of  the  term,  and  h 
is  reasonable  that  the  licensor  should  have  a  rent  certain 
in  return  for  it.  The  stipulation  cannot  be  construed  as  a 
condition,  without  rejecting  the  words  '^  and  it  is  hereby 
agreed,"  which  import  a  distinct  and  independent  cotb* 
nant  In  Bacon's  Abr.,  Covenant  (A),  it  is  said,  ''  The 
law  does  not  seem  to  have  appropriated  any  set  form  of 
words,  which  are  absolutely  necessary  to  be  made  use  of  in 
creating  a  covenant;  and  therefore  it  seems  that  any  words 
will  be  effectual  for  that  purpose,  which  shew  the  party's 
concurrence  to  the  performance  of  a  future  act:  as,  if  lessee 
for  years  covenants  to  repair,  &a,  provided  always,  and 
it  is  hertby  agreed^  that  the  lessor  shcUl  find  great  timber,  ic 
this  makes  a  covenant  on  the  part  of  the  lessor  to  find 
great  timber  by  the  word  'agreed;'  and  it  shall  not  be  a 
qualification  of  the  covenant  of  the  lessee/'  This  is  not  an 
alternative  covenant,  because  no  option  is  given  to  the  co- 
venantor. There  is  an  absolute  obligation  to  pay  the  an- 
nual sum,  and  the  word  "  or  "  may  well  be  read  "  and."  If 
an  apprentice  deed  contained  a  stipulation,  that  the  ap- 
prentice should  well  and  faithfully  serve,  or  the  master 
might  put  an  end  to  the  apprenticeship,  the  latter  might 
nevertheless  sue  for  a  breach  of  the  covenant  The  term 
"  provided"  may  operate  as  a  covenant:  Shep.  Touch,  ch. 
7,  p.  162. 

Hugh  Hilly  in  reply,  cited  Co.  Litt  203.  b.,  Simpson  v. 
Tittered  (a),  Hays  v.  Bickerstaffe  (b),  Warren  v.  Asters  {c). 

Cur,  adv.  vnlt 

Pollock,  C.  B.,  now  said — ^This  was  an  action  of  cove- 
nant on  an  indenture,  by  which  the  plaintiff  granted  to 

(rt)  Cro.  Eliz.  242.         (h)  2  Mod.  35.         (r )  T.  Jonc^  205. 
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the  defendant  a  licence  to  work  a  patent  for  improvements  1850. 
in  a  certain  machine.  The  plaintiff  by  his  declaration 
claimed  2000^  per  annum  for  a  certain  period,  on  the 
groimd  that  the  agreement  between  the  parties  was  for  a 
minimum  rent  The  indenture  contained  a  stipulation, 
that  the  plaintiff  should  have  a  certain  share  *of  the  bene- 
fit or  royalty,  as  it  was  called;  but  it  was  contended,  on 
the  part  of  the  plaintiff,  that  the  meaning  of  the  parties 
was,  that  there  should  be  a  minimum  rent  The  part  of 
the  indenture,  upon  which  that  question  arises,  is  as  fol- 
lows:— [His  Lordship  read  the  passage  above  set  out] 
The  question  submitted  for  the  opinion  of  the  Court  is 
substantially  this,  whether  the  word  '^  or  "  should  be  read 
"  and,"'  that  is,  whether  there  is  a  stipulation  for  a  mi- 
nimum rent,  with  an  additional  clause,  that,  if  it  be  not 
pidd,  the  licence  may  be  put  an  end  to,  or  whether  this  is 
to  be  read  as  an  alternative  covenant,  viz.  that  if  the  party 
chooses  to  pay  the  licence  will  continue,  or  if  he  does  not 
pay,  that  then  the  plaintiff  shall  have  the  power  to  put  an 
end  to  it  We  are  of  opinion,  there  being  only  these  two  al- 
ternatives, and  the  word  "  or  "  occurring  in  the  way  in 
which  it  does,  that  we  are  bound  to  give  effect  to  the  plain 
and  grammatical  meaning  of  these  expressions.  And  for 
myself,  I  must  say  that  I  think  that  is  by  far  the  most 
reasonable  conclusion  to  come  to.  In  the  case  of  a  patent, 
the  patentee  may  very  well  say,  "  If  I  grant  you  a  licence, 
which  in  substance  is  an  exclusive  licence,  reserving  to 
mjrself  a  certain  royalty  or  share,  if  I  find  that  that  does 
not  amount  to  a  certain  sum,  then  you  shall  either  make 
that  sum  up  to  me,  or  I  shall  have  the  power  of  putting 
an  end  to  the  licence."  It  merely  means  this: — I  think 
the  invention  is  of  great  utility,  it  may  be  of  great  profit, 
and  if  it  turns  out  that  you,  from  a  want  either  of  spirit 
or  industry  in  pressing  it,  or  a  want  of  attention  to  busi- 
ness, or  for  any  other  reason,  do  not  make  it  available,  so 
that  my  royalty  is  gone,  then  I  claim  to  myself  the  power 


construing  Acts  of  Parlian 
on  them  that  meaning  whi 
vioufl  result  of  the  langaag 
happens,  so  far  as  ray  judj 
which  we  affix  to  the  wor 
hy  far  the  most  natural  an< 
ties  would  have  made  ue 
judgment,  therefore,  will  b 


Dbte»bc2  0.  Thb  Kii^bh] 
Wbmtbeb  Railway 

^  ^.     /*J?^(?0(?irmovedfor» 

mif  baobteln- 

ed  at  (ho  nit    to  shew  cause  why  a  wnt 

Mii.^  n  fiuo  against  hun,  as  a  sha 
^fjgJS  Great  Southern  and  Wester 
^^J»Wj«»-   provisions  of  the  36th  sect 

Mtfanof  the  Cunsolidation  Act,  8  Vict  i 
8  TlsL  e.  IS, 

(Uw  Oompaidw  ClannsCoiuoUdBtlonAet):— Qimr 
WtansOomiMuiy  wMeit«bUihed  forthe  parpoM 
iWUIffhad  nooTered  jadKmeDt  tg^iut  die  Comp 
lb  Montj  «f  8an«T,  to  which  then  wM  t  tetam  « 
I.  fc.  Ue  Uddlewx,  to  which  writ  there  wu  kliki 
t»VHjmfnii<M  In  Ireland,  the  Conrt  nude  the  ti 


MICHAELMAS  TERM,    14  VICT. 


835 


AND 


Railway  Co< 

In  re 

Bmskt. 


It  appeared  from  the  affidavits,  that  the  Company  was        l^^- 

incorporated  by  the  9  &  10  Vict.  c.  ccclx.,  which  embodied  Deyerbux 

the  Companies  Clauses  Consolidation  Act,  and  the  several  yiiLmvi^ 

Acts  relating  to  railways.     The  plaintiff  had  sued  the  Com-  <>mat  South- 

•  i%  %  mKSi    AbD 

pany  in  the  present  action,  to  recover  from  them  a  certain      Wbstbrh 
amount,  alleged  to  be  due  from  them  to  him,  as  their  local 
agent     On  the  14th  of  July,  1849,  a  judge's  order  was 
made  by  consent,  to  stay  all  further  proceedings  in  the  ac- 
tion on  payment  of  a  certain  sum,  and  in  default  of  such 
payment  the  plaintiff  was  to  be  at  liberty  to  sign  judgment 
and  issue  execution  for  the  whole  amount,  with  costs,  &c. 
In  July  following,  default  was  made,  and  final  judgment 
was  signed  for  the  sum  of  11402.  %b.  2d,  and  a  writ  of  fi. 
fa.  was  issued  into  the  county  of  Surrey,  to  which  there 
was  a  return  of  nulla  bona;  and  to  a  testatum,  which  was 
thereupon  issued  into  Middlesex,  there  was  a  like  return. 
On  the  23rd  of  January,  1850,  an  agreement  was  entered 
into  between  the  plaintiff  and  the  Company,  that  the  for- 
mer should  receive  payment  of  his  debt  by  certain  instal- 
ments; and  that  a  copy  of  the  register  of  shareholders  in 
the  Company  should  be  supplied  to  him ;  and  that,  in  case 
of  default  in  payment  of  any  one  of  the  instalments,  he 
should  be  at  liberty  to  take  proceedings  against  the  share- 
holders.   The  first  of  these  instalments  alone  was  paid, 


tlie  Company,  and  if  there  cannot 
be  found  sufficient  whereon  to  Icyy 
audi  execution,  then  such  execu- 
tion may  be  issued  against  any  of 
the  sihareholdcrs,  to  the  extent  of 
their  shares  respectively  in  the 
capital  of  the  Company  not  then 
piid  up :  provided  always,  that  no 
such  execution  shall  issue  against 
any  shareholder  except  upon  an 
order  of  the  Court  in  which  the 
action,  suit,  or  other  proceeding 
shall  have  been  brought  or  insti- 
tuted, made  upon  motion  in  open 


Court,  after  sufficient  notice  in 
writing  to  the  person  sought  to  be 
charged ;  and,  upon  such  motion, 
such  Court  may  order  execution 
to  issue  accordingly;  and  for  the 
purpose  of  ascertaining  the  names 
of  the  shareholders,  and  the 
amount  of  capital  remaining  to 
be  paid  up  on  their  respective 
shares,  it  shall  be  lawful  for  any 
person  entitled  to  any  such  exe- 
cution, at  all  reasonable  times,  to 
inspect  the  register  of  sharehold- 
ers without  fee." 


ed  to,  the  directors  were  uoabl 
its  pecuniary  engagements;  th 
obtained  against  the  Company, 
sent,  and  the  other  was  one  at 
HitduDgs ;  and  that,  as  the  dir 
these  demands,  no  alt«matiTfl 
the  creditors  to  take  such  step 
to  obtain  the  amount  of  thes 
the  adoption  of  this  report,  i1 
himseli^  that  if  the  sharehold 
they  would  have  had  ample  iiii 
bUitieB  of  the  Company ;  bnt  tl 
had  not  sufficient  funds  in  ham 
ments. 

Peacock  in  support  of  the  mc 
the  present  form  of  ^iplicatioo 
been  very  recently  decided  by  t 
in  Hiichii^a  t.  KUkminy,  Ac, . 
the  Court  vill  not  alloir  ezecnt 
holder  in  a  case  like  the  pres< 
[Parke,  E— The  wmding  of  tt 
Bankmg  Act,  7  Geo.  4,  c  46, 
same.  Like  the  Banking  Act, 
tion  shall  issue  against  individni 
except  upon  an  order  of  the  Co 
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sought  to  be  charged"    It  does  not,  however,  stop  there,        isfio. 
but  contains  the  following  further  words,  which  are  not  to     Bevekkux 
be  found  in  the  previous  Act,  viz.  "  and  upon  such  motion  „       ^• 
such  Court  may  order  execution  to  issue  accordingly.'^  Gbbat  South- 
But  then,  on  the  other  hand,  it  does  not  adopt  the  clear      Wmtbrr 
and  decisive  language  of  the  Joint-stock  Companies  Act,    ^^^^^  ^' 
7  &  8  Vict  c.  110,  s.  68,  which  says,  that  execution  may        Emmy. 
issue  by  leave  of  the  Court,  "  without  any  suggestion  or 
scire  facias  in  that  behalf"    It  is  to  be  presumed  that  the 
l^islature  knew  what  they  had  done  the  preceding  year, 
and  they  do  not  say  in  this  statute,  that  there  shall  be  no 
necessity  for  a  scire  facias.]     It  seems,  from  the  recent 
decision  in  the  Common  Pleas,  and  from  that  of  BarUett 
▼.  PeniUmd  (a),  that  a  scire  facias  is  the  proper  form  of 
remedy. 

The  Court  having  granted  a  rule  nisi. 

Blade  shewed  cause  in.  the  first  instance. — This  rule 
ought  to  be  discharged,  unless  the  plaintiff  succeeds  in 
establishing  four  distinct  matters  to  the  satisfaction  of  the 
Court,  so  as  to  entitle  himself  to  the  benefit  of  the  provi- 
sions of  the  36th  section*  In  the  first  place,  he  is  bound 
to  shew  that  Mr.  Emery  is  a  shareholder  in  the  Company; 
Beoondly,  he  must  shew  the  amount  of  shares  he  has  in  the 
Company;  thirdly,  the  amount  of  calls  unpaid  on  those 
shares;  and  fi)urthly,  that  the  Company  have  no  sufficient 
property  on  which  execution  can  be  levied.  All  these 
matters  ought  to  be  expressly  and  distinctly  shewn  upon 
the  affidavits,  and  ought  not  to  be  left  to  be  collected  by 
mere  inference.  The  case  of  The  Newry  and  IkmiskiUen 
Railway  Company  v.  Edmunds  (b)  shews  with  what  strict- 
ness the  Courts  will  construe  these  enactments.  That  was 
an  action  for  calls  on  shares,  and  this  Court  held,  that,  in 

(a)  1  B.  &  Ad.  704.  (b)  2  Exch.  118. 


in  the  discretion  of  the  Court,  namely,  whc 
pany  has  any  property  whereon  the  plaintii 
exercise  of  due  diligence,  obtain  the  fruita  o 
agunst  the  Company,  for  the  retom  of  do] 
writ  is  a  matter  of  no  weight,  as  it  may  '. 
mere  act  of  the  pluntiff's  attorney.  The 
have  sufficient  property  in  Ireland  to  satisf* 
and  the  inference  to  be  fairly  drawn  from 
leads  to  snch  a  conclusion.  They  may  no 
funds  in  their  hands,  but  they  may  hare  a  li 
landed  property  and  stock  in  Ireland,  whicb 
available  for  the  purpose  of  satisfying  any  < 
the  Company  may  be  liable.  [Parie,  B, — Tl 
been  under  our  consideration  upon  two  occa 
ference  to  the  true  construction  of  the  Bank! 
4,  c.  46;  upon  the  first  occasion  we  had  the  c 
V.  Scott  (a),  which  came  before  me.  It  was  1 
make  a  prior  partner  in  a  bank  liable  on  a  juc 
the  bank;  and  with  respect  to  the  fact  of  a 
a  partner,  my  opinion  was,  that  there  couli 
that  that  was  a  matter  to  be  tried  on  plea  to  t 
and  that  I  might,  therefore,  be  less  scmpulo 
sion  to  which  I  should  come;  and  that  the  b 
ply  to  the  cai<e  of  a  person  sought  to  be  i 
having  been  a  partner  at  the  time  of  the  co 
into.  There,  however,  there  was  another  quec 
I  threw  out  the  intimation  that,  whether  d 
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been  made  to  enforce  the  plaintiff's  judgment  against  the         1850. 
parties  primarily  liable,  i  e.  the  members  of  the  Company     Dsymux 
for  the  time  being,  was  a  matter  altogether  for  the  deter-  ^       ^* 

°  °  ^  EiLKiinnr  Ain> 

mination  of  the  Court,  and  could  not  be  questioned  by  plea   Gbxat  South- 

to  the  scire  facias,  and,  therefore,  that  I  must  decide  it  to      Wwrbm 

the  best  of  my  power  on  the  materials  brought  before  me,    ^^/^^^  ^' 

and  I  came  to  the  conclusion  that  sufficient  endeavours       Eiobt. 

had  been  made  in  that  case.     Then  there  is  a  subsequent 

ease  of  The  Bank  of  England  v.  Johnson  (a),  before  the  full 

Courty  where  the  question  arose;  and  we  were  of  opinion, 

that  a  scire  facias  under  that  statute  against  a  member  of 

the  Company,  at  the  time  of  the  contract  entered  into 

with  the  plainti£f,  ought  to  state  the  prior  execution  against 

the  members  of  the  Company  for  the  time  being,  and  that 

it  was  ineffectual    Now,  by  parity  of  reasoning,  would  it 

be  necessary  here,  under  the  present  statute,  to  state  in 

the  scire  fiEudas  a  prior  execution  against  the  goods  of  the 

Company,  and  that  there  was  not  sufficient  on  which  to 

levy?]   The  defendant  could  not  dispute  such  matters  upon 

the  scire  facias,  and  the  Court,  therefore,  ought  to  hesitate 

before  it  grants  such  a  remedy  against  a  shareholder. 

Peacock,  in  support  of  the  rule. — The  object  of  this  ap- 
plication is  to  make  Mr.  Emery  a  party  on  the  record. 
This  can  be  done  only  upon  certain  conditions,  which  are 
to  be  set  forth  on  the  writ.  But  these  matters  are  traversable. 
ThnSy  where  an  executor  applies  for  a  scire  facias,  he  must 
all^e  in  the  writ  that  he  is  executor,  and  that  allegation 
IB  traversable  The  allegation,  that  there  is  no  property 
of  the  Company  on  which  the  plaintiff  could  levy  execu- 
tion,  might  be  traversed,  and  would  be  like  the  issue 
raised  on  a  return  of  the  sheriff,  that  there  were  no  goods 
of  the  defendant  in  his  bailiwick  on  which  he  might  have 

(a)  3  Exdi.  598. 
VOL.  V.  Ill  EXCH. 
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levied.  [Alderson,  B. — Under  particular  circumstances 
the  Court  may  allow  a  scire  facias  to  issue;  but,  m  the 
present  case,  ought  you  not  to  have  shewn  that  you  sued 
in  Ireland,  and  had  used  your  best  endeavours  to  obtain 
your  debt  there?  The  Company  may  be  perfectly  solvent 
in  that  country,  and  have  a  large  amount  of  property.] 
The  presumption  is  the  other  way,  for  the  affidavits  are 
uncontradicted,  which  allege  that,  at  a  meeting  of  the 
Company,  it  was  stated  that  they  had  not  any  funds  by 
which  they  were  enabled  to  satisfy  the  demand. 


Pollock,  C.  B.— I  think  that  this  rule  ought  to  be  made 
absolute.  It  is  an  application  on  the  part  of  the  plaintiff 
under  the  8th  Vict  c.16,  s.  36,  which  received  the  royal 
assent  in  the  month  of  May,  1845,  By  virtue  of  that  sec- 
tion, the  Court  has  power  to  award  execution  against  any 
of  the  shareholders  of  a  Company  "  to  the  extent  of  their 
shares  respectively  in  the  capital  of  the  Company  not  then 
paid  up;  provided  always,  that  no  such  execution  shall 
issue  against  any  shareholder,  except  upon  an  order  of  the 
Court  in  which  the  action,  suit,  or  other  proceeding  shall 
have  been  brought  or  instituted."  We  are  told  that  the 
Court  of  Common  Pleas  have  very  recently  decided  that 
execution  in  the  usual  form  cannot  be  issued  in  cases  lile 
this,  but  that  a  scire  facias  is  necessary.  On  the  present 
occasion  application  is  made  for  a  scire  facias  only,  and 
not  for  execution  in  any  other  shape;  and  it  therefore  be- 
comes altogether  unnecessary  to  say  anything  about  the 
decision  to  which  reference  has  been  made.  On  argument 
it  might  turn  out  that  the  decision  is  perfectly  well  found- 
ed, and  for  the  reasons  I  am  about  to  state.  The  power 
given  to  the  Court  by  the  language  of  the  stat.  8  Vict  c.  16, 
is  to  order  execution,  and  not  to  issue  a  scire  facias.  lani 
therefore  anxious  to  state  my  reasons  for  thinking  we  may 
do  so,  though  wc  might  issue  execution  if  we  thought  proper 
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Inasmuch  then  as  the  execution  spoken  of  in  this  section        1850. 
is  to  issue  upon  certain  conditions,  i.  e.  certain  matters  be-     Dkvrreux 
ine  the  foundation  for  it,  it  is  manifest  that  the  Court  must  ^      ^• 

^  ^  '^  KiLKEKNT  AND 

have  the  power  to  investigate  the  truth  of  those  matters  ad-  Great  South- 

KRH  AND 

vanced  as  the  foundation  of  the  scire  facias.  It  is  like  the      Western 
case  put  by  the  plaintiffs  counsel,  of  an  executor  who  ap-         5>»^c  ^^' 
plies  for  a  scire  facias.     He  must  allege  that  he  is  execu-       ^ms&j. 
tor,  and  that  allegation  may  be  traversed.     It  appears  to 
me,  that  inasmuch  as  the  Court  has  the  full  power  of 
investigating  the  truth  of  such  matters,  but  that  these 
matters,  if  questioned,  may  be  submitted  to  the  consider- 
ation of  a  jury,  it  is  far  better  that  the  investigation 
should  take  place  by  means  of  a  traverse  of  an  allega- 
tion to  a  scire  facias,  rather  than  by  an  issue  directed 
by  the  Court    Supposing,  therefore,  that  the  Court  may 
issue  execution,  it  may  also  issue  a  scire  facias;  and  I 
state  this  with  the  view  of  excluding  any  inference  that  I 
either  concur  in  or  dissent  from  what  is  stated  to  be  the 
opinion  of  the  Court  of  Common  Pleas.     We  are  now  not 
asked  to  issue  execution,  but  a  scire  facias.     I  am  clearly 
of  opinion  that  the  plaintiff  is  entitled  to  have  the  scire 
facias.     As  to  the  decision  of  the  Court  of  Common  Pleas, 
to  which  we  have  been  referred,  I  think  it  is  extremely 
possible  that  the  Court  did  not  decide  that  under  no  cir- 
cumstances could  they  issue  execution.    If  they  can  issue 
a  scire  facias,  it  is  within  their  discretion  to  say  which  of 
the  two  they  will  issue;  and  on  the  present  occasion,  I  am 
by  no  means  satisfied  that  a  scire  facias  would  not  be  the 
coarse  best  adapted  to  attain  the  ends  of  justice.    The 
question,  whether  execution  might  issue  or  not,  certainly 
forms  no  part  of  our  judgment;  but  it  may  be  observed 
that,  in  the  previous  Act  of  the  7  &  8  Vict.  c.  110,  which 
was  passed  in  September,  1844,  it  expressly  enacts,  in  the 
68th  section,  that  the  Court  on  motion  or  summons  may 
direct  execution  "  withotut  any  suggestion  or  scire  facias 

1 1 1  2 
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1850.  ill  that  behalf/'     In  the  last  statute  nothing  is  said  aboat 

Dktkrxvx  suggestion  or  scire  facias,  and  it  may  be,  that  the  l^isla- 

^'  ture  havinff  once  expressly  enacted  in  distinct  terms  that 

Kilkenny  and  ^  . 

Great  South-  the  Court  may  by  leave  permit  execution  to  be  issued 

Webterh  without  suggestion  or  scire  facias,  and  afterwards  haying 
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used  the  language  of  the  section  before  us,  that  if  there 
cannot  be  found  sufficient  property  of  the  Company  where- 
on to  levy  execution,  such  execution  may  be  levied  against 
the  shareholders  by  leave  of  the  Court  where  the  suit  shall 
be  pending; — it  may  be,  that  the  course  of  proceeding  to 
which  I  have  alluded  having  been  once  adopted  in  express 
terms,  the  legislature  considered  it  only  necessary  to  use 
such  terms  as  would  lead  by  implication  to  the  same  con- 
clusion. We  need  not,  however,  decide  that  point  now; 
but  I  could  not  express  my  concurrence  with  the  rest  of 
the  Court  in  granting  this  rule,  without  guarding  against 
any  prejudice  to  the  opinion  that  execution  might  issue 
without  the  intervention  of  a  scire  facias. 


Parke,  B. — I  am  of  the  same  opinion.  The  only  ques- 
tion upon  which  we  are  called  to  express  any  opinion  is, 
whether  a  scire  facias  ought  to  issue  in  the  present  case; 
and  on  the  affidavits  before  us  I  think  there  is  a  sufiBcient 
case  to  call  on  us  to  issue  one.  In  that  scire  facias  I  Bf^ 
prehend  it  will  be  necessary  to  state,  according  to  the  im- 
pression of  this  Court  in  The  Bank  of  England  v.  Johnmy 
that  which  must  come  as  preliminary  matter,  before  the 
Court  exercises  its  jurisdiction  at  all  by  issuing  a  scire 
facias  against  a  person  who  has  not  paid  his  calls,  that  ex- 
ecution at  law  has  issued  against  the  property  and  effects 
of  the  Company,  and  that  there  has  not  been  found  suffi- 
cient whereon  to  levy  such  execution.  That  is  a  prelimi- 
nary proceeding  to  give  the  Court  jurisdiction  to  issue  ex- 
ecution against  an  individual  member  of  the  Company. 
This  Court  will  exercise  its  jurisdiction  according  to  its 
view  of  the  necessity  for  the  remedy;  and  it  must  be  satis- 
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fied  that  due  pains  have  been  taken  to  obtain  execution         1H50. 
upon  any  property  the  Company  may  possess.     A  prima     Divereux 
facie  case  must,  therefore,   be  made  out  that  there  is  ^       ''• 

'  '  KlLKBimT  AND 

nothing  on  "which  to  levy,  and  upon  that  we  are  to  exer-   GhkatSouth- 
cise  our  judgment  whether  a  scire  facias  ought  to  issue.      Wkstern 
And  to  exercise  that  discretion  properly  in  this  case,  we         yj^,^ 
are  to  inquire  whether  the  plaintiff's  debt  could  be  levied        Emirt. 
on  or  satisfied  from  the  Irish  property  of  this  Company,  as 
they  probably  have  more  in  Ireland  than  in  this  country. 
Now,  the  statement  made  at  the  meeting,  that  the  Com- 
pany had  no  property  at  all,  is  sufficient  to  warrant  us  in 
awarding  this  proceeding.     Undoubtedly,  the  scire  facias 
will  state  that  Mr.  Emery  is  a  shareholder  in  the  Company 
who  has  not  paid  up  his  shares,  and  also  the  amount  paid  on 
each  respective  share;  all  those  facts  will  be  stated  in  the 
scire  facias,  and  are  traversable  matters,  to  be  decided  by  a 
jury.     It  is  enough  to  say  that  a  prima  facie  case  has  been 
made  out     This  rule,  therefore,  must  be  made  absolute. 

Aldebson,  B. — It  is  clear  that  there  is  prima  facie  evi- 
dence as  to  the  first  three  points,  all  three  of  which  may  be 
put  in  issue  by  pleas  to  the  scire  facias.  Then,  as  to  the 
fourth,  it  was,  properly,  much  argued  by  Mr.  Slade,  and  I 
thought  at  one  time  the  argument  would  be  successful,  that 
in  order  to  found  the  jurisdiction  of  the  Court,  we  must  be 
satisfied  that  the  point  might  be  raised  by  scire  facias,  how 
the  party  has  endeavoured  in  England  to  obtain  satisfac- 
tion for  his  debt;  but  that  is,  in  truth,  a  matter  for  the  dis- 
cretion of  the  Court,  whether  the  scire  facias  is  to  issue,  and 
that  must  depend  on  the  decision  of  the  question,  whether 
there  is  reasonable  evidence  of  property  elsewhere,  which 
might  be  made  available  for  payment  from  the  funds  of 
the  Company.  If,  therefore,  it  had  appeared  that  there 
was  abundance  of  property  in  Ireland,  which  the  party 
might  attain  by  proper  application,  I  should  say  that 
under  such  circumstances  we  ought  not  to  grant  a  scire 
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facias.  But,  as  it  appears  that  it  was  stated 
at  tlic  mcetiug  of  the  Company,  that  the  Co 
funds  whatever,  I  think  the  discretion  of  th 
rightly  exercised  iu  acceding  to  the  plaintiff' 


FuTT,  R — I  am  of  opinion  that  the  scire  : 
go,  as  otherwise  great  inconvenience  woul 
facts  in  litigation  between  parties  ought  to 
jury  without  the  intervention  of  an  issue, 
pointed  out  by  this  statute.  Facts  should  j 
ted  to  the  tribunal  of  this  Court;  for  it  is  n 
try  facte,  but  to  expound  the  law,  and  facts  a 
As  to  issuing  a  scire  facias  in  cases  like  the  p 
no  difficulty.  A  scire  facias  is,  in  a  certain  sei 
action ;  but  here  it  is  in  truth  a  continuatic 
nal  cause  of  action — it  is  a  scire  facias  oi 
which  is  a  continuation  of  the  old  cause,  ^ 
against  whom  it  takes  place  an  opportunit; 
the  facts  therein  stated.  I  think,  therefore, 
facias  should  go ;  the  facts  before  us  arc,  in 
quite  sufficient  to  award  this  proceeding.  TA 
thers  have  sufficiently  stated  the  grounds  uj 
found  their  opinions,  and  I  can  only  add  tha 
opinions  so  expressed.  The  rule,  therefore 
lut& 


M33LixiJtAi-  rrt¥    1-.  v:  T  St-* 


Hautt  r-  Hrnjtrx.  AV  :% 


c 


aaJna  uit  ktserisr  ci  iht  Quetsi  5  PrisoiL     The  -^  T*^*^*^:/  '^ 

Beu  is  this  Cocn  kckiztss  oae  WiiZijun  Pfn  HjuIok^  l\»r  j^^^ti^  tiii'  y 
debt  of  3(«L  TtStiL  miii  f*L  Iji*.  Si.  cc«5.irc:  ihii,  *J  i^.-'^^^L 
be  dme  of  ibe  jndpnei;!-  HaLovs  V^ng  a  piis^Mier  in  the  ciw^c  >•»!  x 
IneeD £ FrkiaxL of viici tht otfer iini  was iLen  the kee-T^er,  ii^ i:?iv'T<4 


1  execntkm  mi  tie  snit  cf  c»3ie  V.  G.  ScniilL  the  i-IiiuiiJ  '.,  :-^  .^i^Z*^.". 

led  out  a  luiicas  ccffzms  ^  sfciisidendum  direoied  10  the  3Vi*-"«.  *»i 

etenduix.  oummazidizif  hSm  tc'  h&Te  the  1«c^2t  of  U&Hows  a  Tirisosf? 

efore  the  Bu^lhis  of  the  ExcheKjner  on  the  K>th  of  April  *i*4'vi:^>^ 

850,  to  sstisiT  the  pliiTiii3"hi5  deU  amd  damaise:? :  that  the  7  ^-^-'^^-^ 

^t  WIS  delirered  to  the  defendant  on  the  -S:h  of  Mamrh,  :ii  dr*i:aic 

850,  whilst  Hallows  w^&s  in  his  cxi5t4>lv :  but  th;at  the  de-  -o  ib.'^  d^iai:^ 

aidant,  instead  of  oltejing  the  siid  writ,  5Tiffei>fd  Hallows  Jl^^^;;J  ^ 

3  be  It  larpe.  and  had  not  his  bodx  accordinir  to  the  exi-  ^^w  <»:t-^Ur 

encT  of  the  said  writ,  bnt  falselv  alleo^d  that  Hallows  ibc  :;hv^J:kii 

ns entitled  to  be  at  laire.  and  renimed  to  the  Court  tliat  ibedjuVif-.bc 

fallows  was  dis<rhai^ed  out  of  the  defendants  cusioJv  by  ir//!if/';^5 

irtue  of  a  warrant  of  the  Conn  u{  InsmtlTeni  Debtors,  dated  ^"  in5:rjr..v  :-i 

he  8th  of  April,  and  that  Hallows  was  not  in  custoay  at  ui  onicr  10 

he  suit  of  the  plaintiff,  nor  had  he  surrendered  or  been  ai^-hikx  '"^^^^ 

produced  before  the  Barons  of  the  Exchequer.— Plea,  not  \^^^j;^^: 

[uilty  "  bj  statute; "  upton  which  issue  was  joined-  be  *a>  ^.M.i>r. 

At  the  trial,  before  Jf a rfi'n,  R,  at  the  London  Sittings  o:v5^ 

n the  present  Term,  it  api»eared  that  the  defendant  was  *"J^,*:.Vt^  7* * 

he  keeper  of  the  Queens  Prison,  and  that  Hallows  had  r.v,- i..K,v^  - 

>eeii  in  the  defendant *s  custody  at  the  suit  of  the  plaintid*  rr.M  ^^  lu- n. 

w^der  a  writ  of  ca.  sa.  issued  out  of  the  Palace  C<-»urt :  but  ".  , ..  >  ,.^  ^  .-. 


ifci  of  nci  cuiV*v  •  >.    -***.», 


^^  to  the  keeper  before  he  had  di-scharre^i  the  i^rty.  bni  i 
"Hdd,  alao,  that  such  defence  vai»  adiui?£i-ibje  und;::r  a  p 
"»derthe  llOlh  section  of  the  1  &  2  Vici.  o.  11 M. 
Q*^(,  whether  an  adjudication  of  the  Icaolveni  Ixbtor?  Cvuri.  in  a  :^^'«  >■»•  ' 
^tke  warrant,  ijt  good. 


solvent  Coart  made  the  ft 
tuljudged  and  ordered,  that 
charged  from  custody,  and 
said  Act  forthwith  as  to  i 
money  due  or  claimed  to  I 
I860,  being  the  time  of  m 
tate  and  effects  of  the  said  [ 
in  that  behalf,  &om  the  salt 
named  in  the  schedule  as  ' 
ditors  for  the  same  rospecti 
gave  credit  to  the  said  pn 
making  such  vesting  order, 
able,  and  as  to  the  claims 
known  to  the  said  prisoner, 
ers  of  any  negotiable  securit 
so  sworn  as  aforesud:  exo 
from  the  said  prisoner  to  Joi 
also  as  to  a  certain  other  d 
to  J.  D.  Davis.  And  foras 
Commissioner  that  the  sail! 
Harvey  to  unnecessary  oxp 
a  suit  for  the  recovery  of  h 
dered,  that  the  sud  piisone 
tody,  and  entitled  to  the  b 
said  J.  Harvey,  so  soon  aa  tl 

in  niafnriT  n.f  thA  mtif  nFti 
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Commissioner,  that  the  said  prisoner  hath  contracted  the        1850. 
debt  with  the  said  J.  D.  Davis  by  means  of  false  pretences,      "harvby 
it  is  adjudged  and  ordered,  that  the  said  prisoner  shall  ^* 

be  discharged  from  custody,  and  entitled  to  the  benefit  of 
the  said  Act,  as  to  the  said  J.  D.  Davis,  as  soon  as  the  said 
prisoner  shall  have  been  in  custody  at  the  suit  of  the  said 
J.  D.  Davis,  creditor  for  the  same,  for  the  period  of  eight- 
i^en  calendar  months,  to  be  computed  from  the  said  time 
of  making  such  vesting  order  as  aforesaid.'^  On  the  same 
8th  of  April,  no  detainer  having  been  lodged  against  the 
prisoner  at  the  suit  of  J.  D.  Davis,  the  following  warrant 
was  directed  to  the  defendant: — 

**  Grader's  Warrant, ")  "  Upon  adjudication  duly  made  herein 
Forthwith  and  at  >it  is  ordered,  that  the  said  prisoner 
a  future  period.**  J  g]^^\  \yQ  discharged  from  your  custody 

forthwith^  as  to  the  detainer  of  W.  G.  Smith;  and  that  the 
said  prisoner  shall  be  discharged  from  your  custody  as  to 
the  detainer  of  J.  Harvey  at  the  period  of  three  calendar 
months,  to  be  compiled  from  the  7th  day  ofJanwiry^  1850, 
being  the  time  of  making  the  order  vesting  the  estate  and 
effects  of  the  said  prisoner,  pursuant  to  the  statute  in  that 
behalf;  and  for  so  discharging  the  said  prisoner  from  cus- 
tody, as  to  the  several  detainers  respectively,  this  shall  be 
your  sufficient  warrant '^  "  By  the  Court" 

This  warrant  was  lodged  with  the  defendant  at  the 
Queen's  Prison  on  the  9th  of  April,  and  on  the  same  day 
the  defendant  discharged  the  prisoner  in  obedience  to  the 
warrant.  On  the  loth  of  April  the  defendant  made  a  re- 
turn to  the  writ,  that  Hallows  was  discharged  out  of  his 
custody  as  to  the  detainer  of  the^  plaintiff  on  the  9th  of 
April  by  a  warrant  of  the  Insolvent  Debtors  Court 

Upon  this  state  of  facts,  it  was  objected  on  the  part  of 
the  plaintiff,  first,  that  this  evidence  was  not  admissible 
under  the  plea  of  not  guilty  "  by  statute;"  and  secondly, 
that,  assuming  the  evidence  to  be  admissible,  both  the  war- 


Baddey  noir  mored  for  a 
direction. — The  adjudicfttic 
the  defendant  any  jurttfica 
writ  of  habeas  corpus.  In 
is  bad  upon  two  grounds: 
of  it,  and  it  does  not  com 
statute  under  the  authority 
framed.  It  is  altogether  in 
to  be  imprisoned  at  the  suit 
dar  months  from  the  date  ( 
having  expired  at  the  date  < 
fore  an  order  to  imprison  a 
at  tlie  time  the  order  is  mat 
adjudication  is  also  bad,  fo 
&2  Vict,  c  110,  the  Comrai 
er  forthwith,  or  as  soon  as  fa 
the  suit  of  one  or  more  of  tli 
claims  such  discharge  is  a 
more  than  six  months.  Bw 
had  not  been  in  custody  ai 
writ  of  habeas  corpus  ad  si 
by  the  plaintiff,  and  that  p 
cution.  [Parke,  R — You  h 
to  the  question  as  to  the 
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the  prisoner  be  discharged  forthwith,  and  also  at  a  future  1850. 
period  to  be  computed  from  a  time  which  is  past  It  is 
therefore  void,  and  affords  no  justification  to  the  defend- 
ant: Wdtson  V.  Bodeli  (a).  By  the  76th  section  of  the 
1  &  2  Vict.  c.  110,  the  Insolvent  Court  has  power  to  dis- 
charge a  prisoner  either  "  forthwith  or  so  soon  as ''  he  has 
been  in  custody  at  the  suit  of  a  creditor  for  any  period 
not  exceeding  six  months;  and  the  77th  and  78th  sec- 
tions give  the  power  of  imprisonment  to  the  extent  of 
three  years  under  certain  circumstances.  Now,  as  these 
powers  are  given  in  the  alternative,  the  Court  must  decide 
at  which  of  the  two  periods  the  debtor  is  to  be  discharged. 
[^Parke,  R — The  language  of  the  warrant  directs,  although 
in  a  somewhat  verbose  and  periphrastic  manner,  the  gaoler 
to  discharge  the  debtor  forthwith,  at  the  same  time  stating 
that  the  party  has  been  in  custody  for  a  certain  period. 
Alderson,  B. — It  is  the  duty  of  the  gaoler  to  look  to  the  war- 
rant alone,  and  to  obey  it.  The  expression  in  the  warrant 
is  equivalent  to  a  direction  to  him  to  discharge  the  debtor 
forthwith,  and  that  he  is  bound  to  do.  The  objection,  that 
the  day  of  discharge  is  to  be  computed  from  a  day  that  is 
past,  would  apply  to  many  sentences  passed  at  the  assizes, 
when,  upon  a  day  some  time  after  the  commencement  of 
the  assizes,  a  prisoner  is  ordered  to  be  imprisoned  for  one 
day,  which  is  in  effect  an  order  for  his  immediate  discharge.] 
Secondly,  this  evidence  was  not  admissible  under  the  de- 
fendant's plea.  The  110th  section  of  the  1  &  2  Vict  c.  110, 
provides  that,  if  any  action  is  brought  against  the  gaoler 
for  an  escape  or  for  not  performing  the  duty  of  his  office  in 
pursuance  of  that  Act,  he  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence.  That  provision  does 
not  apply  to  this  defence,  for  the  action  is  brought  for  dis- 
obedience to  a  writ  of  a  superior  Court.  [Alderson,  B. — 
If,  as  was  contended  in  one  part  of  the  argument,  the  debt- 

(«)  14  M.  &  ^V.  57. 


not  necessary  that  the  debtor  should  be 
mi^t  have  put  in  bail  for  his  appearauce. 

Pollock,  C.  R — In  all  cases  in  which  tht 
this  Court  is  in  the  constant  habit  of  grani 
where  there  is  no  doubt  whatever,  as  in  i 
the  better  course  is  to  express  our  opinic 
the  matter;  and  I  am  clearly  of  opinion  t 
to  be  no  rule.  This  is  an  action  against  a  g 
return  to  a  writ  of  habeas  corpus,  to  whicl 
baa  pleaded  the  general  issue  by  statnte. 
substantial  questions  which  we  have  to  d( 
question  is,  whether  the  facts,  as  they  appei 
afford  a  good  answer  to  this  action ;  and  se 
it  was  competent  to  the  gaoler  to  avMl  hi 
fence  so  disclosed  under  the  plea  of  the  £ 
statute.  Now,  with  respect  to  the  latter 
certain  that  the  defendant  might  not  have 
ter  in  evidence  wholly  irrespective  of  the  p 
the  statute  affords  him,  by  allowing  him  to 
ral  issue,  and  to  give  his  defence  under  it ; 
Rules,  the  plea  of  not  guilty  in  an  action  on  i 
as  a  denial  of  the  breach  of  doty  or  wion, 
to  have  been  done  by  the  defendant;  an 
simple  plea  of  not  guilty  would  probably  1 
cient  for  the  defendant's  purpose.  But  it 
to  give  any  decisive  opinion  upon  that  poii 
section  of  the  1  &  2  Vict  c.  1 10,  exnresslv  ei 
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the  general  issue,  and  give  the  Act  and  special  matter  in  1850. 
evidence.  Upon  the  other  question,  Mr.  Badeley  in  his  ar- 
gument called  our  attention  to  the  distinction  between  the 
terms  "  forthwith  "  and  "at  a  future  period; "  and  for  this 
purpose  he  cited  several  of  the  sections  of  the  Act ;  but,  in 
truth,  I  do  not  find  any  such  distinction  whatever  made  in 
the  Act  It  is  true,  that  in  the  margin  of  the  warrant  the 
words  "forthwith  and  at  a  future  period"  appear,  but  they 
fonn  no  part  of  the  warrant  itself  Now  the  word  "future" 
has  no  reference  to  the  time  when  the  warrant  issued,  but 
to  the  date  of  the  vesting  order;  and,  by  the  enactments  of 
the  statute,  the  Insolvent  Court  may  adjudge  and  discharge 
the  insolvent  either  forthwith,  or  at  a  time  to  be  computed 
with  reference  to  the  date  of  the  vesting  order.  The  ad- 
judication has  nothing  to  do  with  the  present  case.  The 
gaoler  was  protected  by  the  warrant,  which  directed  him 
that  the  discharge  of  the  prisoner,  as  to  the  detainer  of  the 
plaintiff,  should  take  place  at  the  end  of  three  calendar 
months,  to  be  computed  from  the  7th  of  January,  1850. 
At  the  time  when  that  warrant  was  placed  in  the  defend- 
ant's hands,  that  period  had  elapsed.  I  do  not  think  that 
we  are  called  upon  to  speculate  whether  the  Commissioner 
had  adopted  the  proper  form  of  adjudication,  for  there  was 
a  warrant  in  existence  which  required  the  gaoler  to  dis- 
charge his  prisoner  at  once;  and  he  was,  therefore,  com- 
pletely justified  in  discharging  him.  But  then  it  was  said, 
that  the  gaoler  ought  to  have  taken  bail  for  him,  or  to  have 
had  him  before  the  Court,  in  obedience  to  the  writ  of 
habeas  corpus.  But  I  think  that  he  had  no  power  to  take 
bail;  and  that  if  he  had  done  so,  he  would  have  subjected 
himself  to  an  action,  which  might  have  resulted  in  the  re- 
covery of  very  severe  damages  against  him.  As  to  taking 
the  debtor  again  into  custody  after  he  had  discharged  him, 
I  am  clearly  of  opinion  that  he  could  not  have  done  so; 
for,  in  the  case  of  discharge  from  custody,  the  rule  would 
be  the  same  as  it  would  be  in  case  he  had  become  a  peer  or 
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1850.        member  of  Parliament,  for  the  writ  which  orders  his  dig- 
Harybt       charge  prevents  the  gaoler  from  obeying  the  writ  of  habe&s 
corpus.     The  gaoler  has  no  longer  any  power  over  him. 
For  these  reasons  there  ought  to  be  no  rule. 

Parke,  B. — I  am  of  the  same  opinion,  and  I  entertain 
no  doubt  whatever  upon  the  matter.  There  are  in  reality 
three  questions  which  Mr.  Baddey  has  raised  in  this  case. 
First,  whether  the  defendant  was  justified  in  discharging 
the  debtor  out  of  custody.  Secondly,  whether  the  defence 
was  admissible  under  the  plea  of  the  general  issue  by  sta- 
tute. And  thirdly,  whether  the  defendant  ought,  not- 
withstanding the  warrant  of  the  Insolvent  Court,  to  ha?e 
brought  up  the  debtor  at  the  return  of  the  writ  of  habeas 
corpus.  With  respect  to  the  first  of  these  questions,  1 
think  that  it  is  disposed  of  by  the  case  of  Thomas  v.  Fud- 
son,  in  which  it  was  decided  that  a  gaoler  is  protected  by 
the  warrant,  which  alone  he  is  bound  to  look  at  and  to 
obey.  Then  comes  the  question,  whether  the  warrant  is 
void.  I  think  that  it  is  not  When  its  meaning  is  pro- 
perly considered,  it  is  in  effect  an  order  for  the  immeduxU 
discharge  of  the  prisoner.  The  document  is  drawn  up  inar- 
tificially,  and  the  mode  in  which  its  object  is  effected  is  no 
doubt  somewhat  clumsy  and  ill-contrived.  But  I  think 
that,  in  effect,  it  states  that  the  period  of  three  months 
mentioned  in  it  had  expired  before  the  date  of  the  wa^ 
rant.  If  the  warrant  were  altogether  void,  the  officer 
would  not  be  protected  in  law.  A  doubt  occurred  to  my 
mind  in  the  course  of  the  argument,  whether  there  was 
not  an  error  upon  the  face  of  the  warrant — whether,  under 
the  76th  section,  the  Commissioner  had  any  other  power 
than  to  discharge  the  prisoner  "forthwith;"  or,  in  case 
the  prisoner  should  be  actually  in  custody,  then  to  dis- 
charge him  at  a  certain  period;  and  consequently,  that 
the  Commissioner  had  no  such  power  as  that  which  is  as- 
sumed in  the  warrant,  namely,  of  discharging  him  at  a 
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future  period,  as  the  party  was  not  in  actual  custody.  But  1850. 
it  is  clear  that  the  legislature  intended  that  the  party 
might  be  discharged  at  a  future  period,  although  he  might 
not  be  in  actual  custody  at  the  time  of  the  adjudication. 
[His  Lordship  read  the  85th  section  of  the  1  &  2  Vict  c.  110, 
and  proceeded:]  Now,  taking  both  these  sections  together, 
it  appears  to  me  to  be  clear  that  the  Commissioner  has  power 
to  discharge  the  party,  either  forthwith  or  at  a  future  pe- 
riod. That  was  the  doubt  I  at  one  time  entertained  as  to 
the  construction  of  the  76th  section ;  but  I  feel  no  longer 
pressed  by  that  doubt  The  warrant  amounts  to  a  clumsy 
direction  to  the  gaoler  to  discharge  the  debtor  forthwith ; 
and  therefore  the  defendant  acted  rightly,  and  is  justified, 
in  the  same  way  as  a  sheriff  would  have  been  in  discharg- 
ing a  party  out  of  his  custody.  With  regard  to  the  second 
question,  I  think  the  defendant  was  fully  at  liberty  to  avail 
himself  of  this  defence  under  the  plea  he  placed  on  the 
record,  by  virtue  of  the  provisions  of  the  110th  section  of 
the  Act  Lastly,  with  respect  to  the  objection,  that  the 
defendant  was  bound  to  have  the  prisoner  at  the  return  of 
the  writ,  I  think  that  is  of  no  weight  He  could  bring 
him  up  if  he  were  in  lawful  custody;  but  he  was  under  no 
obligation  whatever,  afler  the  debtor  was  discharged  from 
his  custody,  to  search  for  him  and  bring  him  up  at  the  re- 
turn of  the  writ 

ALDSB80N,  B. — ^I  am  of  the  same  opinion.  If  it  were 
necessary  for  us  to  determine  whether  this  adjudication 
is  wrong  or  not,  I  should  be  disposed  to  say  that  the 
Act  of  Parliament  had  not  been  properly  pursued  by  the 
Commissioner;  for  I  am  inclined  to  think  that  the  word 
**  future"  in  the  Act  means  at  some  time  when,  if  the 
insolvent  is  out  of  custody,  the  creditor  may  arrest  him 
And  detain  him  till  the  expiration  of  the  specified  time. 
Sut  the  question  here,  whether  the  gaoler  has  done  his 
duty,  is  a  very  different  one.     He  has  to  look  at  the  war- 
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jONdon  and  North  Western  Railway  Company  v,      jvu».  7. 

M'MlOHAEL. 

IT  for  calls.    The  defendant  pleaded,  first,  that  he  Under  the  8 
ot  indebted  mode  et  forma;  and  secondly,  that  he  f  28^ihe  Je-^^' 

)t  the  holder  of  the  shares.     Issues  thereon. — ^At  the  ^ster  of  share- 
holders, hav- 
r  the  cause,  before  CressiueU,  J.,  at  the  last  LiYerpool  ing  thereon 

er  Assizes,  the  register  of  the  shareholders  of  the  company,  is  ^ 
my,  bearing  the  seal  of  the  Company,  and  produced  admissible  in 
be  office  of  the  secretary  of  the  Company,  was  offered  out  proof  that 
[ence  on  the  part  of  the  plaintiffs.  The  admissibility  duly  afl&zed  to 
i  document  was  objected  to,  on  the  ground  that  it  ^^an'^X^^ 
also  to  haYe  been  shewn  that  the  seal  was  affixed  at  meeting  of  the 

/.    1       ^  1  .  .  /.  Company,  in 

ting  of  the  Company,  pursuant  to  the  provisions  of  pursuance  of 
th  section  of  the  8  &  9  Vict.  c.  16.    The  learned  ote^ht^ 
,howeYer,  OYerruled  the  objection,  and  admitted  the  tfo^^of  the 
lent    The  plaintiffs  having  obtained  a  verdict.  ^'^' 

%tby  now  moYed  for  a  rule  nisi  to  set  that  Yerdict 
and  for  a  new  trial,  on  the  ground  that  the  eYidence 
nproperly  receiYed.  The  mere  production  of  the  re- 
was  not  sufficient  to  make  it  admissible  in  eYidence. 
rue  that  the  27th  section  of  the  Companies  Clauses 
»lidation  Act,  8  &  9  Vict.  c.  16,  enacts,  that,  in  ac- 
for  calls,  "  it  shall  be  sufficient  to  proYe  that  the  de- 
nt, at  the  time  of  making  the  call,  was  a  holder  of 
hare  or  more  in  the  undertaking,  and  that  such  call 
n  fact  made,  and  notice  thereof  giYen  as  is  directed 
is  and  the  special  Act ;  and  it  shall  not  be  necessary 
)ve  the  appointment  of  the  directors  who  made  the 
)r  any  other  matter  whatsocYer."  And  the  28th  sec- 
upon  which  the  plaintiffs  relied,  proceeds  "  to  enact 
;he  production  of  the  register  of  shareholders  shall  be 
I  fade  evidence  of  the  defendant  being  a  shareholder, 
>f  the  number  and  amount  of  his  shares."  But  the 
I.  Y.  K  K  K  Lxcn. 
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1860. 

NySSBN   V,  RUYSBNAEBS.  Nov.  28. 

jWAANISTY  had  obtained  a  rule  in  this  case,  calling  on  whero  a  party 

the  defendant  to  shew  cause  why  the  sum  of  30?.,  deposited  ^^^^/er 

by  the  defendant  with  the  sheriff  of  Middlesex,  on  his  ar-  the  i  &2  Vict. 

rest,  and  since  paid  into  Court,  should  not  be  paid  out  to  sits  money 

the  plaintiff  or  his  attorney,  subject  to  such  deduction  from  J^^.  ^^l^^  ^^ 

the  sura  of  10/.,  parcel  thereof,  as  by  taxation  by  the  Mas-  ^th  section, 

,  '  f  \        •' ,  ''  which  18  paid 

ter  of  the  plaintiff's  costs  of  this  action  should  be  deemed  into  Couit,  and 

reasonable.    The  defendant  had  been  arrested  on  a  capias,  take  any  fhr- 

issued  in  pursuance  of  a  Judge's  order,  under  the  stat.  1  &  pv^J^f^'  ^f 

2  Vict  c.  110,  but  was  discharged  out  of  custody  upon  de-  tjtled  to  take 

.  .  .      the  amount 

positing  with  the  sheriff  of  Middlesex  the  sum  of  30/.  in   (subject  to 

lieu  of  bail,  being  the  amount  for  which  the  writ  was  in-  of^ourt  with- 
dorsed,  and  10/.  for  costs,  under  the  43  Geo.  3,  c.  46,  s.  2.  ?^*  V^^^I^ 

'  '  '  '  the  final  de- 

No  further  proceeding  had  been  taken.  tennination 

of  the  suit. 

Barnard  shewed  cause. — The  question  is,  whether  the 
plaintiff  is  entitled  to  have  this  money  paid  to  him  out  of 
Court  at  the  present  time,  or  whether  he  ought  not  to  wait 
until  he  has  obtained  judgment,  or  the  suit  has  been  other- 
wise legally  determined ;  and,  therefore,  whether  the  7  &  8 
Geo.  4,  c.  71,  s.  2,  applies  to  the  present  case.  [Alderson,  B. 
— ^The  4th  section  of  the  1  &  2  Vict.  c.  1 10,  says,  "  and  such 
defendant,  when  so  arrested,  shall  remain  in  custody  until 
he  shall  have  given  a  ])ail-bond  to  the  sheriff,  or  shall  have 
made  deposit  of  the  sum  indorsed  on  such  writ  of  capias, 
together  with  10/.  for  costs,  according  to  the  present  prac- 
tice of  the  said  superior  Courts;  and  all  subsequent  pro- 
ceedings, as  to  the  putting  in  and  perfecting  special  bail,  or 
of  making  deposit  and  payment  of  money  into  Court  in- 
stead of  putting  in  and  perfecting  special  bail,  shall  be  ac- 
cording to  the  like  practice  of  the  said  superior  Courts,  or 
88  near  thereto  as  the  circumstances  of  the  case  will  per- 
mit."    JIow  could  the  plaintiff  obtain  his  demand  except 

K  K  K  2 
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Griffiths  shewed  cause. — The  question  is,  whether  the  lHr>o. 
58th  section  of  the  9  &  10  Vict.  c.  95,  gives  the  county 
court  jurisdiction  in  a  case  like  the  present,  where  the 
claim  exceeds  the  sum  of  20/.,  although  the  amount  re- 
covered, after  being  reduced  by  part  payments,  is  below 
that  sum.  By  the  58th  section,  the  county  court  obtains 
jurisdictioli  over  ^'  all  pleas  of  personal  actions,  where  the 
debt  or  damage  claimed  is  not  more  than  20/.,  whether  on 
btUance  of  account  or  otfierwise.*'  It  is  apprehended,  that 
the  words  "  balance  of  account "  do  not  apply  to  a  case 
like  the  present,  where  the  claim  might  have  been  for  a 
sum  of  10,000/.,  but  which  by  many  complicated  proofs  of 
payment  might  be  ultimately  reduced  below  20/. ;  but  that 
the  provision  applies  to  the  case  where  the  parties  have 
stated  an  account  [Pollock,  C.B. — Even  there  the  account 
might  be  re-opened,  and  the  proof  might  be  quite  as  cpm- 
plicated.]  In  Harsant  v.  Larkin  (a),  which  was  a  decision 
under  the  old  Court  of  liequests  Act,  and  where  the  Court 
had  jurisdiction  to  the  amount  of  40^.,  Dallas,  C.  J.,  said, 
that  "  The  plaintiff's  original  debt  was  not  to  be  refer- 
red to  the  verdict  of  the  jury,  but  whether  he  had  a  fair,  rea- 
sonable, and  probable  cause  for  litigating  the  question 
whether  his  demand  amounted  to  more  than  40«.  or  not" 
IPoUock,  C.  B.— In  that  case  the  48  Geo.  3,  c.  51,  by  the 
1st  section  of  which  Act  the  jurisdiction  of  the  inferior 
courts  was  extended  to  sums  not  exceeding  5/.,  contained 
4k  section  (sect.  1 3),  by  which  any  sum  was  excepted  being 
the  balance  of  an  account  or  demand  originally  exceeding 
61]  In  M'CoUam  v.  Carr  (b)  the  Court  refused  to  allow  a 
suggestion  for  double  costs  under  the  Middlesex  Coimty 
Court  Act^  23  Geo.  2,  c.  33,  where  the  original  debt  was 
originally  above  40«.,  but  had  been  reduced  below  that  sum 
by  a  balance.  Eyre,  C.  J.,  there  said,  "  The  action  arises 
on  a  contract,  part  of  which  has  been  satisfied  by  money 

(a)  7  Moo.  68.  (h)  1  B.  &  P.  223. 
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OoUman  in  the  same  case,  thus: — "  The  cases  decided  up-  1850. 
[>n  the  old  Courts  of  Requests  Acts  seem  to  me  to  have  a 
werj  considerable  bearing  upon  this  question.  The  princi- 
ple they  furnish  is,  that  these  inferior  courts,  which  were 
established  for  the  recovery  of  debts  and  demands  of  small 
amount,  are  not  to  assume  to  themselves  jurisdiction  in  a 
case  which,  in  point  of  fact,  involves  the  decision  of  two 
several  actions  of  large  amount.  The  words  of  the  58th 
section,  which  give  the  jurisdiction,  give  it  in  cases  '  where 
the  debt  or  damage  claimed  is  not  more  than  20t,  whether 
on  balance  of  account  or  otherwise.'  The  cases  undoubt- 
edly shew  that  the  sum  claimed  is  in  general  to  be  mea- 
sured by  the  amount  recovered  by  the  verdict  But  those 
were  cases  where  the  amount  really  due  was  shewn  before 
the  jury  to  be  less  than  the  sum  for  which  the  plaintiff 
originally  went,  and  not  cases  where  the  demand  was  re- 
duced by  a  claim  of  set-off.  They  do  not,  therefore,  apply 
to  this  case.  I  think  this  is  a  matter  for  which  the  plain- 
tiff could  not  have  levied  a  plaint  in  the  county  court,  and, 
if  so,  it  is  idle  to  contend  that  he  was  precluded  from  suing 
in  the  superior  Courts."]  The  words  "  whether  on  balance 
of  account  or  otherwise,"  are  not  to  be  found  in  the  County 
Ck>urt8  Extension  Act,  13  &  14  Vict.  c.  61.  The  statute 
iras  passed  for  the  benefit  and  protection  of  poor  persons, 
and  for  the  recovery  of  small  debts,  and  not  to  give  an  un- 
limited power  to  investigate  open  accounts  to  any  amount, 
however  great  The  58th  section  ought  therefore  to  be  un- 
ilerstood  as  applying  to  the  balance  of  an  account  stated 
smd  settled  between  the  parties,  which  creates  a  new  debt 
easy  of  proof 

0*Malley,  in  support  of  the  rule,  was  not  called  upon. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought  to 
be  made  absolute. 

Pabk£,  R--1  am  of  the  same  opinion.   Where  the  plain- 
tiff's demand  is  reduced  below  202.,  and  he  brings  his  ac- 
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were  taken  under  a  warrant  of  distress  issued  by  the  de-        1850. 
fendants,  two  justices  of  the  borough  of  Lichfield,  for  non- 
payment of  borough  rate,  "publicly  assessed"  by  the  council 
on  a  parish  within  the  borough,  of  which  the  plaintiff  was 
one  of  the  overseers. 

Plea  in  bar — ^De  injuria:  upon  which  issue  was  joined. 

At  the  trial,  before  CoUman,  J.,  at  the  Stafford  Spring 
Assizes,  1849,  a  special  verdict  was  found  (so  far  as  is  ma- 
terial) as  follows : — The  borough  and  city  of  Lichfield  is  an 
ancient  borough,  and  one  of  the  boroughs  mentioned  in 
Bchedule  A,  annexed  to  the  5  SuS  Will.  4,  c.  76.  After  the 
passing  of  that  Act,  there  was,  and  from  thence  hitherto 
hath  been  and  still  is,  a  body  corporate  of  the  said  borough, 
by  and  under  the  name  of  "  The  Mayor,  Aldermen,  and 
Burgesses  of  the  Borough  of  Lichfield;"  and  there  was  a 
treasurer  of  the  borough  duly  appointed  in  that  behalf; 
and  the  defendants  were,  for  and  during  the  time  afore- 
said, two  of  the  justices  of  the  peace  of  and  for  the  said 
borougL  After  the  passing  of  the  1  Vict.  c.  81,  and  be- 
fore and  at  the  time  of  the  making  of  the  borough  rate 
hereinafter  mentioned,  the  borough  fund  of  the  borough 
was  not  sufficient  for  the  purposes  in  the  first-mentioned 
statute  in  that  behalf  specified;  and  on  the  19th  of  July, 
1847,  a  meeting  of  the  council  of  the  borough  was  held, 
pursuant  to  due  appointment,  notice,  and  summons,  ac- 
cording to  the  provisions  of  the  5  &  6  Will.  4,  c.  76, 
88.  69, 92,  but  which  meeting  was  not  a  public  meeting,  the 
members  of  the  town  council  and  the  reporters  of  the  press 
only  being  allowed  to  be  present ;  and  at  such  meeting  the 
council  proceeded  to  make  and  did  make  the  rate  herein- 
after mentioned. — The  special  verdict  then  set  out  the 
minutes,  which,  after  stating  that  the  council  ordered  a 
borough  rate  to  be  made  on  the  several  parishes  within  the 
borough,  and  that  the  parish  of  St.  Mary  was  assessed  at 
6661.  16«.  14^.,  proceeded  thus: — "And  the  council  doth 
hereby,  in  pursuance  of  the  1  Vict.  c.  81,  resolve,  order, 


lunner  resoive,  tnat  <J 
borough  and  city,  do  fa 
on  behalf  of  the  counc 
dens  and  overseen  of 
of  the  respective  sumi 
such  parish,  township 
overseers  of  the  poor  a: 
to  the  said  treasurer  of 
assessed  and  taxed  upo 
the  space  of  one  hum 
aforesaid ;  and  in  case 
uf  the  poor,  or  any  or 
fflect  to  levy  and  pay  ai 
taxed,  within  one  hun 
aforesaid,  to  such  treaer 
tress  of  the  goods  and  c 
overseers  so  neglecting 
The  special  verdict  tl 
mentioned  in  the  min 
said  meeting  of  the  con 
following  amongst  othe 
town  clerk,  Sj  years,  H 
Theitemof105£14Al 
lowing  circumstances: 
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assess  him  any,  he  obtained  from  the  Court  of  Queen's  1850 
Bench  a  writ  of  mandamus,  to  which  the  council  made  a 
return,  which  C.  Simpson  traversed;  and  the  litigation 
resulted  in  a  judgment  whereby  C.  Simpson  recovered 
against  the  council  4672.  for  damages  and  costs;  and  in 
April,  1846,  a  peremptory  mandamus  issued;  and  in  June, 

1846,  the  council  awarded  compensation  to  C.  Simpson  in 
the  shape  of  an  annuity  of  30/.  4^.  Sd, ;  but  he  being  dissa- 
tisfied therewith  had  appealed  to  the  Lords  of  the  Trea- 
sury, which  appeal  was  still  pending  at  the  time  of  the 
aforesaid  meeting  of  the  council;  and  the  said  sum  of 
105^  14«.  10(2.,  being  the  arrears  of  the  said  annuity,  was 
included  in  the  estimate,  on  the  ground  that  the  council 
might  be  required  to  pay  the  same  to  C.  Simpson. 

The  item  of  800t  appearing  in  the  estimate  as  for  law 
expenses,  was  introduced  under  the  following  circum- 
stances:—  One  Eggington,  the  town-clerk  of  the  bo- 
rough, had  been  the  attorney  for  the  council  in  the  litiga- 
tion on  the  writ  of  mandamus.  After  C.  Simpson  had  so 
recovered  judgment,  and  before  making  the  estimate, 
Eggington,  so  being  such  attorney,  paid  to  C.  Simpson  the 
sum  of  467/.  out  of  his,  Eggington's,  own  monies,  such 
sum  of  467/.  being  the  damages  and  costs  as  then  ascer- 
tained by  the  Master's  allocatur,  intending  to  charge  the 
same  to  the  council  as  a  disbursement  in  his  (Egging- 
ton's) bill  of  costs;  but  he  had  not,  on  the  19th  of  July, 

1847,  delivered  any  signed  bill  to  the  council,  nor  had  he 
been  required  by  them  to  deliver  any,  nor  had  he  been  re- 
quired by  the  council  to  pay  the  said  sum  of  467/.,  but  did 
so  spontaneously,  and  with  a  view  to  save  the  diflSculty 
and  expense  of  an  execution.  The  item  of  800/.  intro- 
duced into  the  estimate  as  aforesaid,  was  so  introduced  as 
a  sum  .which,  it  was  estimated  by  the  council,  would  be 
required  to  pay  on  account  of  Eggington's  bill  of  costs, 
charges,  and  disbursements  for  that  and  other  suits  and 
business  then  pending  and  then  unascertained,  including 
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therein,  as  a  disbursement  which  they  votild  be  reqi 
to  repay,  the  467/.  so  paid  by  Eggin^n  to  the  a^ 
C.  Simpson. 

On  the  19th  of  July,  1847,  a  precept  or  warrant,  nj 
by  the  mayor  of  the  borough,  and  sealed  with  the  a 
rate  seal,  was,  by  order  of  the  council,  issued  to  J.  Pr 
The  special  verdict  set  out  the  warrant,  which  comme 
thus: — "We,  the  council  of  the  borough  and  city  of) 
field,  by  virtue  of  an  Act  paased  &c  (5  &  6  WiU.  4,  c 
do  hereby  command  you,  J.  Proffit,  within  one  hmi 
days/rom  the  date  hereof,  to  demand,  collect,  and  rei 
of  and  from  the  churchwardens  and  overseers  of  the 
of  the  several  parishes,  &a,  the  several  sums  (mi 
them)  respectively  taxed  and  assessed  upon  the  said 
rishes  by  order  of  the  council  towards  a  borough  rate,  i 

Thereupon,  Profit,  on  the  19th  of  July,  1847,  i 
his  precept  to  the  churchwardens  and  overseers  o 
Mary,  which,  after  reciting  the  order  and  warrant  ol 
council,  proceeded  thus: — "These  are  therefore  to  r« 
you,  and  I  do  hereby  demand,  that,  within  one  han 
days  next  after  the  receipt  hereof  by  you  or  any  of 
or  after  leaving  a  written  copy  at  your  or  any  or  d 
of  your  dwelling-houses.  Sic,  you  do  pay  to  me,  as 
treasurer  as  aforesaid,  out  of  the  poor  rates  made  and 
lected,  or  to  beviade  and  coliected,  the  Bam  ofti6€^16& 
so  rated  and  asBesaed  on  the  pariah  of  St.  Mary,"  &c 
the  29th  of  July,  1847,  a  written  copy  of  such  precept 
left  at  the  dwelling-house  of,  and  then  received  by, 
plaiiitiS*,  he  being  one  of  the  overseers  of  St.  Mary. 

The  plaintiff  appealed  against  the  rate,  and  it 
confirmed.  Afterwards,  the  churchwardens  and  oven 
of  St.  Mary  paid  to  Proffit,  on  account  of  the  bdi 
666/.16s.lid,  tbesumof  513^but  not  the  residue  of 
sum.  The  plaintiff  went  out  of  office  as  overseer  on 
30th  of  March,  1848.  On  the  1 1th  of  July,  1848,  beiii{ 
tcr  the  expiration  of  the  period  of  one  hundred  days, 


Lichfield.  J  ^^e  parish  of  St  Mary  was  by  the  council 
assessed  at  6662.  16^.  \^d,y  and  that  the  churchwardens  and 
overseers  were  ordered  to  pay  that  sum  out  of  the  poor 
rate  made  and  collected,  or  to  be  made  and  collected,  it 
proceeded  thus:] — "And  whereas  it  duly  appeareth  unto 
us,  two  of  her  Majesty's  justices  of  the  peace  for  the  said 
borough  and  city,  and  one  of  us  being  the  mayor  of  the  said 
borough  and  city,  that  J.Proffit  issued  his  precept,"  &c.  [It 
then  recited  the  service  of  the  precept  on  the  churchward- 
ens and  overseers;  their  neglect  to  pay  the  balance ;  and 
that  they  were  duly  summoned  &c.,  and  proceeded  thus:] — 
"  These  are  therefore  to  require  you  forthwith  to  make  and 


MICnARLMAS   TERM,    14  VICT.  867 

plaintiff  was  summoned  before  the  defendant  Thomas  1850. 
Johnston,  the  mayor  of  the  borough,  and  the  other  de- 
fendant B.  Morgan,  a  justice  of  the  peace  of  the  borough, 
upon  the  complaint  of  Proffit,  to  shew  cause  why  a 
warrant  of  distress  should  not  forthwith  issue,  to  levy 
168i  16a  lid,  the  balance  of  the  6661  16«.  l^d.  On  the 
day  named  in  the  summons,  the  plaintiff  attended  before 
the  defendants,  and  promised  that  the  residue  should  be 
paidy  and  did  before  the  3rd  of  August  pay  to  Proffit  the 
fhrther  sum  of  76i  on  account  of  the  sum  of  153f.  16«.  l^d. 
On  the  3rd  of  August,  1848,  being  the  day  to  which  the 
further  hearing  of  the  complaint  was  adjourned,  the  plain- 
tiff did  not  attend;  and  on  the  10th  of  August  a  warrant, 
which  then  bore  date  that  day,  was  signed  and  sealed  by 
the  defendants,  and  delivered  to  Eggington,  the  town  clerk, 
for  the  purpose  of  having  the  corporate  seal  affixed  there- 
to; and  Eggington  altered  the  same,  as  to  the  date  thereof, 
to  the  14th  of  August,  1848,  and  such  alteration  was  made 
with  the  assent  and  direction  of  the  defendants,  and  the 
same  was  afterwards  re-signed  and  re-sealed,  and  the  cor- 
porate seal  affixed  thereto;  which  warrant  is  as  follows: — 

Borough  «d  \  "  To  J.  Proffit,  of  &c.,  treasurer  of  the  said 
City  of      y  borough  and  city,"  &c.    [After  reciting  that 


that  then  you  do  sell  the  b^ 
aad  out  of  the  monies  aris 
detain  the  said  last-mention 
hie  charges,  &c. 

"  Given  under  our  hands  a 

rate  seal  of  the  said  borou 

August,  A.D.  1848.  Tl 

M 

Jostic 
TnOMAB   (C.  S.)  JOHHSON. 


Under  the  above  warrar 
chattels  of  the  plaintiff,  and 
replevied. 

Qray  (Keyaer  with  him) 
rate  is  bad,  inasmuch  as  it  i 
ing.  By  the  Municipal  Cotpc 
8.  92,  the  council  of  any  boi 
quired  "  to  order  a  borough 
rate,  to  be  made  within  thei 
pose  the  council  of  such  bor 
borough  all  the  powers  whid 
sembled  at  thur  general  € 
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foTOy  by  that  Act,  the  rate  is  to  be  made  publicly.  But  i860. 
any  doubt  which  may  have  existed  with  respect  to  the 
56  Geo.  3,  c.  51,  is  removed  by  the  4  &  5  Will.  4,  c.  48,  s.  1, 
whereby,  after  reciting  that  "  by  divers  statutes,  justices 
of  the  peace  assembled  at  their  general  or  quarter  sessions 
are  authorised  and  empowered  to  make  and  assess  the 
county  rate;"  and  also  reciting  '^that  doubts  have  arisen 
whether;,  under  the  powers  and  directions  of  the  said  sta- 
tutes, it  is  requisite  that  the  business  relating  to  the  as- 
sessment, &c.,  of  the  county  stock  or  rate,  should  be  car- 
ried on  and  transacted  by  the  said  justices  so  assembled 
as  aforesaid  publicly  and  in  open  court  at  such  general 
or  quarter  sessions,  and  a  practice  hath  in  some  counties 
prevailed,  of  transacting  such  business  in  private,  which 
hath  been  found  inexpedient;"  for  the  removal  of  such 
doubts,  and  preventing  of  such  practice  for  the  future,  it 
is  declared  and  enacted,  that  all  business  appertaining  to 
the  assessment,  &c.  of  the  county  stock  or  rate,  &c.  "  shall 
be  done  and  transacted  publicly  and  in  open  court  at  such 
general  or  quarter  sessions."  [Parke,  B, — No  reference  is 
made  to  that  statute  in  the  5  &  6  Will.  4,  c.  76.]  By  the 
5  &  6  Will  4,  c.  76,  the  borough  council  have  only  such 
power  as  the  justices  under  the  55  Geo.  3,  c.  51 ;  and  the 
latter  have  only  a  power  to  rate  publicly. 

Secondly,  the  rate  is  in  part  retrospective,  for  it  was 
made  to  repay  the  arrears  of  the  late  town  clerk's  salary, 
and  also  to  reimburse  the  attorney  of  the  council  the  sums 
which  he  had  paid  in  respect  of  damages  and  costs.  Woods 
V.  Meed  (a)  expressly  decided,  that  under  the  5  &  6  Will.  4, 
a  76,  a  92,  the  council  of  a  borough  have  no  power  to  make 
a  retrospective  rate.  Lord  Ahingei\  C.  B.,  there  says,  "  The 
general  inconvenience  of  retrospective  rates  lias  been  long 
known  and  recognise^  in  the  Courts  of  law,  on  the  ground 
that  the  succeeding  inhabitants  cannot  legitimately  be 

(«)  2  M.  &  W.  777. 


the  decision  in  Woods  y.S« 
the  2nd  section  of  which  < 
rough,  within  six  months 
to  make  and  levy  a  borouj 
fraying  any  expenaee  prei 
execution  the  proTisions  • 
Act  [Porte,  R— Were  th 
upon  the  chance  of  their  1 
costo  to  pay?  When  ia  a  r 
pending,  the  result  of  vhicl 
the  corporation  may  hare 
may  receive  their  iiill  costs 
as  soon  as  there  is  a  judg 
[Parke,  R— By  the  5  &  6 1? 
"  authorised  and  required  f 
correctly  as  may  be,  what  i 
rough  fund,  will  be  saffici 
pauses  to  be  incurred  in  cai 
of  that  Act."  Alderaon,  R 
make  the  estimate?  Take 
prosecuting  felons  at  the  . 
estimate  what  the  probable 
ing  year?]  Here  the  expei 
actually  paid  before  the  rat 
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be  made  or  collected  for  such  parish."  Here  the  coun-  i&r>o. 
cil  by  their  order  directed  the  overseers  to  pay  "out  of  the 
poor  rates  made  and  collected;"  they  then  issue  their  war- 
rant to  the  treasurer,  who,  by  his  precept,  requires  the 
overseers  to  pay  the  amount  "  out  of  the  poor  rates  made 
and  collected,  or  to  be  made  and  collected"  The  introduc- 
tion of  those  latter  words  into  the  precept  vitiates  the  pro- 
ceedings. 

Fourthly,  the  55  Geo.  3,  c.  51,  s.  12,  empowers  the  jus- 
tices to  order  warrants  to  be  issued  to  the  constables,  re- 
quiring them  to  issue  their  warrants  to  the  overseers  to 
collect  the  rates  "  within  a  time  to  be  named  and  limited 
in  the  warrant''  Here  the  treasurer  by  his  precept  requires 
payment  to  be  made  "  within  one  hundred  days  next  after 
the  receipt  of  the  precept;"  whereas  the  warrant  of  the 
council  commands  him  to  demand  payment  within  one  hun- 
dred days  from  the  date  of  the  warrant  to  him.  [Parke,  B. — 
The  treasurer  extends  the  time  of  payment,  so  that  there 
is  no  ground  for  complaint;  if  he  had  narrowed  the  time, 
it  might  have  been  urged  that  the  money  would  have  been 
paid  if  the  full  time  had  been  allowed.]  This  course  puts 
it  in  the  power  of  the  treasurer  to  favour  any  one  parish. 

Fifthly,  it  does  not  appear  in  the  body  of  the  warrant 
that  the  defendant  Johnson  was  mayor  of  the  borough  at 
the  time  the  warrant  issued,  resides,  the  justices  were 
functi  oflScio,  so  soon  as  they  had  signed  the  warrant  of  dis- 
tres8)  and  consequently  the  alteration  in  the  warrant  ren- 
dered it  void. 

Sixthly,  it  does  not  appear  on  the  face  of  the  warrant, 

that  the  justices  were  acting  within   their  jurisdiction. 

They  merely  describe  themselves  as  "  Justices  of  the  said 

borough  and  city,''  and  do  not  use  the  ordinary  words  "  in 

and   for"  the  city  fee.     In  Regiva.  v.  The  Inhabitants  of 

Stockton  (r/),  it  was  held,  that  an  order  of  removal,  having 

(rt)  7  Q.  B.  520. 

VOL.  V.  L  L  L  EXCIL 
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passed  in  consequence  of  the  discordant  practice  which 

had  prevailed  in  various  counties  in  making  county  ratea 

In  some  cases  the  meetings  of  the  magistrates  were  pri-  "• 

vate,  in  others  they  were  public]     Justices  are  in  the 

mtoation  of  assessors  appointed  by  the  Crown,  while  the 

borough  council  are  a  representative  body;  and  therefore 

it  is  reasonable,  that  the  public  should  be  admitted  in  the 

one  case,  while  they  are  excluded  in  the  other.     [Alderson, 

B. — ^The  sitting  in  public  is  not  a  "  power,"  but  rather  a 

**  restriction."]     He  referred  to  Rex  v.  The  Justices  ofNot- 

Ungfiam  (a). 

Secondly,  the  rate  is  not  bad  on  the  ground  of  its  being 
retrospective.  Woods  v.  Reed  does  not  touch  the  pre- 
sent case,  for  it  related  to  a  different  description  of  ex- 
penseSy  and  concerning  which  a  strictly  prospective  rate 
mi^t  have  been  mada  Here  there  are  some  expenses 
which  cannot  be  provided  for  prospectively,  as,  for  in- 
stance, law  expenses,  of  which  it  is  impossible  to  make  a 
correct  estimate  beforehand.  Or  suppose  a  dismissed  of- 
ficer claims  50(W.  a  year,  while  the  council  consider  him 
entitled  to  nothing,  how  can  they  make  an  estimate  of 
what  he  may  possibly  recover?  This  rate  is  as  prospec- 
tive as  it  could  be  under  the  circumstances.  In  Regina  v. 
Read(b),  it  was  held,  that  although  rates  are  not  to  be 
made  retrospectively,  yet  when  overseers,  by  reason  of  a 
balance  in  hand  of  an  old  rate,  or  the  getting  in  of  an  un- 
collected rate  on  which  a  particular  debt  is  chargeable,  are 
enabled  to  defer  the  making  of  a  new  rate,  such  debt  may 
be  properly  paid  out  of  the  new  rate,  and  that  this  applies 
peculiarly  to  the  expenses  of  litigation.  It  would  be  a  mat- 
ter of  great  and  almost  insurmountable  difficulty  to  make 
a  rate  with  extreme  strictness.  If,  for  instance,  too  large  a 
sam  for  future  expenses  were  to  bo  estimated  by  the  coun- 
cil, it  would  be  a  hardship  to  the  existing  rate-payers ;  or 

(a)  3  A.  &  K.  500.  (h)  (^  B.,  May  4,  1849. 
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1850.         if,  on  the  other  hand,  the  sum  were  too  small,  there  woald 
be  a  difficulty  in  obtaining  the  balance,  for  it  would  then 
be  said  that  the  rate  was  retrospective.     If,  therefore,  the 
council  make  their  estimate  fairly  and  reasonably,  any 
rate  subsequently  assessed  to  provide  for  the  deficiency 
ought  not  to  be  considered  as  a  retrospective  rate.    This 
is  in  accordance  with  the  view  taken  by  the  Master  of  the 
Rolls  in  TJie  AUomey-Oeneral  v.  The  Corporation  ofUdi" 
field{a)y  where  the  present  rate  was  under  his  Lordship's 
consideration.     He  there   says,  "  I  think  that,  upon  the 
true  construction  of  the  Municipal  Corporation  Act,  it  is 
the  duty  of  corporations  to  provide,  as  far  as  they  can, 
within  the  year,  for  the  expenses  of  the  year,  by  securing, 
by  means  of  a  rate,  if  their  other  means  are  insufficient, 
such  an  income  as,  upon  a  proper  estimate,  may  be  found 
necessary;  and  that  they  ought  not  to  contract  debts  tob« 
paid  in  future  years  for  the  purpose  of  avoiding  in  th^ 
current  year  to  provide  for  expenses  then  incurred."  Ana 
he  afterwards  proceeds  to  say,  "  But  on  the  other  hand,  I 
do  not  think  it  clear  that  this  Act  of  Parliament  ought  tx> 
be  so  strictly  construed  as  to  lead  to  the  conclusion  that 
an  expense,  not  included  in  a  prior  estimate,  and  so  iii' 
curred  as  to  constitute  what  may  be  justly  called  a  debt,  be- 
fore a  subsequent  estimate  or  rate  is  made,  can  in  no  case 
whatever  be  lawfully  provided  for  by  such  subsequent  es- 
timate or  rate."  But  assuming  the  rate  to  be  retrospective, 
the  action  of  replevin  is  not  the  proper  form  of  remedy- 
The  defendants  did  no  more  than  issue  the  warrant.    I* 
was  not  their  duty  to  ascertain  whether  the  rate  was  re- 
trospective or  not.     The  plaintiff  ought  to  have  appealed! 
to  the  quarter  sessions:   Marshall  v.  Pitman (b).    If  the 
rate  is  not  wholly  bad,  the  plaintiff  cnnnot  raise  the  ques- 
tion in  the  present  form  of  proceeding.     For,  according  t<> 
his  argument,  if  the  estimate  were  incorrect  in  the  small- 

(«)  17  L.  J.,  Chanc,  472.  (h)  9  Bing.  595. 
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est  particular,  the  whole  rate  would  be  bad.  The  recent  i^r^o, 
case  o£  Oeorge  v.  Chambers  (a),  no  doubt,  decided  that  re- 
plevin will  lie  against  the  party  who  takes  the  goods  and 
has  the  custody  of  them;  but  it  is  not  an  authority  that 
the  action  will  lie  against  the  magistrates,  who  have  nei- 
ther taken  the  goods  nor  have  the  custody  of  them.  The 
authorities  are  collected  upon  this  subject  in  Dodd's  edi- 
tion of  Bac.  Abr.  "  Replevin,"  (C).  [Park€,  B. — Surely 
replevin  lies  in  all  cases  against  a  party  by  whose  order 
goods  have  been  improperly  taken.  We  considered  that 
matter  well  in  the  case  of  Oeorge  v.  Chairibei'a.  I  do  not 
think  that  such  an  objection  is  likely  to  prevail.] 

Tliirdly,  the  introduction  of  the  Words  "  to  be  made 
and  collected"  into  the  precept  does  not  vitiate  the  pro- 
ceedings. Those  words  do  not  necessarily  refer  to  the 
date  of  the  warrant,  but  may  be  understood  as  meaning 
any  rate  that  might  be  afterwards  made  and  collected. 
The  plaintiff  has  not  been  damnified  by  it 

Fourthly,  it  is  no  objection  that  the  time  of  the  pay- 
ment has  been  extended  from  a  period  of  one  hundred 
days  from  the  date  of  the  warrant,  to  that  of  one  hundred 
days  from  the  date  of  the  precept;  for  it  is  a  benefit  to  the 
party  who  is  required  to  make  the  payment  [ilWer5(w,B. 
— ^The  Act  means,  that  the  time  allowed  is  not  to  be  less 
than  one  hundred  days.] 

Fifthly,  it  sufficiently  appears  upon  the  face  of  the  war- 
rant that  the  defendant  Johnson  was  mayor  of  the  city  of 
Lichfield  at  the  time  the  warrant  was  issued;  for  both  his 
signature  appears  upon  it,  and  the  corporate  seal  is  affixed 
to  it  The  rc-signature  of  the  warrant  before  it  was  issued 
IB  immateriaL  [Per  Curiam. — There  is  nothing  in  that 
objection.] 

Sixthly,  it  also  appears  that  the  warrant  was  issued 
within  the  jurisdiction  of  the  justices.     In  Reg.  v.  Stock- 

{a)  11  M.  &  W.  149. 


The  fair  presumption  ther 
within  the  juiisdictioo. 

Lastly,  the  warrant  is  si 
a  limit  within  which  the  s 
It  is  in  conformity  with  tl 
direction  to  the  officer  to  s 
day. 

Gray  replied,  and  cite 
end{b),  Tavfiiy's  case(c). 
Rex  V.  SiUifant{e). 

Pollock,  C.  R — I  am  < 
are  entitled  to  judgment, 
counsel  are  apparently  aui 
retrospective;  but  the  ca( 
cided  that  a  borough  rate, 
retrospective,  could  not  hi 
never  could  have  been  int 
should  be  thrown  in  the  w 
therefore  to  give  such  eff& 
will  best  meet  the  exigenc 
has  provided  that  the  bore 
mate,  if  that  can  be  don« 
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dae  care  and  fairness.  It  may  be  diat  die  prospective  es- 
timate will  fall  short  of  the  demand  upon  it,  or  persons 
may  fail  to  pay  their  rates,  or  the  rate  may  become  un- 
prodactive  from  some  other  cause.  It  is  impossible  for 
the  council  to  guard  against  all  su<^  matters.  It  there- 
fore appears  to  me  that  under  such  circumstances,  if  a 
rate  is  made  prospectively,  and  it  turns  out  to  be  inade- 
quate to  the  occasion,  and  another  rate  is  requisite,  it  is 
competent  to  the  council  to  make  it  But  the  question 
here  is,  whether  this  rate  is  prospective  or  retrospective; 
and  I  am  of  opinion  that  in  point  of  fact  it  is  prospective, 
for  it  was  made  bona  fide  and  for  the  purpose  of  providing 
for  payments  which  it  was  expected  would  become  pay- 
able thereafter.  I  therefore  think  that  the  rate  was  not  re- 
trospective ;  but  I  doubt  whether  it  would  have  been  bad 
if  we  had  held  it  to  be  retrospective.  The  object  of  the 
statute  was  to  enable  the  coimcil  to  pay  their  debts,  and 
we  ought  to  construe  the  clause  applicable  to  this  point 
as  directory  only,  in  all  cases  where  the  council  act  bon& 
fide  With  regard  to  the  objection  that  the  rate  ought 
to  be  made  in  public,  it  is  a  sufficient  answer  that  the 
Municipal  Corporation  Act  has  given  generally  to  town 
councils  as  nearly  as  possible  the  same  power  on  this  sub- 
ject as  to  county  justices  assembled  in  quarter  sessions. 
And  what  strengthens  my  opinion  that  the  meeting  of 
the  council  need  not  be  a  public  one  is,  that  the  Municipal 
Corporation  Act  does  not  refer  to  the  4  &  5  WilL  4,  c.  48, 
which  directs  justices  to  make  county  rates  in  open  court 
The  92nd  section  of  the  Municipal  Act  is  the  section  that 
applies  to  the  present  case.  But  the  council  is  not  a  court, 
whereas  the  quarter  sessions  are  a  court,  and  the  meetings 
fjf  the  council  take  place  in  private.  It  is,  therefore  no 
objection  to  the  validity  of  this  rate  that  it  was  not  made 
in  public.  As  to  the  objection  relating  to  the  hundred 
^ays  mentioned  in  the  order  and  precept,  I  think  the  de- 
fendants* counsel  has  given   a   sufficient   answer  to   it. 
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18.50.  With  respect  to  the  other  points,  I  think  the  meaning  of 
the  order  of  the  council  is,  that  the  money  is  to  be  raised 
out  of  the  rates  made  and  collected  or  to  be  made  and  col- 
lected I  also  think  there  is  no  force  in  the  objection  to 
the  warrant,  that  it  does  not  contain  a  distinct  statement 
of  the  jurisdiction  in  the  body,  as  the  venue  sufficiently 
appears  in  the  margin.  Then  as  to  the  objection,  that  it 
does  not  appear  that  the  defendant  Johnson  acted  as 
mayor,  his  signature  may  be  taken  into  account,  in  the 
same  way  as  the  date  of  a  letter  may  be  looked  at  to  see 
at  what  time  or  place  it  was  written.  The  last  objection 
is  of  no  weight;  and  therefore,  as  all  the  objections  which 
the  plaintiff  ha3  raised  altogether  fail,  the  defendants  are 
entitled  to  our  judgment 

Parke,  B. — I  am  of  the  same  opinion.  As  to  the  first 
objection,  that  the  rate  was  void,  inasmuch  as  the  council 
ought  to  have  sat  openly  and  in  public  upon  the  occasion 
when  they  made  the  rate,  that  objection  is  founded  partly 
on  the  avowry,  and  partly  on  the  language  of  the  Act  of 
Parliament.  Now  the  avowry  states,  that  the  council  "pub- 
licly rated,  taxed,  and  assessed  the  parishes,  &;c.,  constitut- 
ing the  borough ;"  and  so  far  as  the  rate  is  stated  to  hare 
been  made  in  public,  the  avowry  is  not  supported  by  the  evi- 
dence. But  that  statement  is  mere  surplusage,  unless  tbe 
council  is  bound  to  sit  for  the  transaction  of  business  with 
open  doors.  The  Municipal  Corporation  Act  directs  the 
borough  council  to  make  a  borough  rate  in  the  nature  of  a 
county  rate.  The  4  &  5  Will.  4,  c.  48,  applies  only  to  the 
proceedings  of  county  justices,  whose  practice  in  making 
county  rates  varied  in  different  districts,  it  being  usual  in 
some  counties  to  make  them  publicly,  in  others  priyately. 
The  town  council  of  a  borough  is  not,  however,  a  court, 
and  is  not  bound  to  sit  with  open  doors;  and  if  the  1^ 
lature  had  intended  that  that  should  be  the  practice,  they 
would  not  have  omitted  in  the  Municipal  Corporation  Act 
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all  reference  to  the  4  &  5  Will.  4,  c.  48,  which  directs  that  is/K). 
county  justices  at  quarter  sessions  shall  so  sit  when  making 
rates  for  the  county.  It  is  therefore  no  objection  to  this  rate 
that  it  was  not  made  in  public.  The  next  question  is,  whe- 
ther this  rate  is  bad  as  being  retrospective,  on  the  ground 
that  the  estimate  of  the  council  included  by-gone  expenses ; 
and  the  principal  objection  is,  that  the  solicitor  of  the 
corporation  paid  a  certain  sum  of  money  for  costs,  to  save 
the  corporation  from  an  execution,  which  sum  was  to  be 
included  in  the  bill  that  he  had  not  then  delivered.  I 
think  this  circumstance  does  not  affect  the  question  as 
against  the  defendants;  for  they  issue  their  warrant  in 
resfpect  of  a  rate  which,  upon  the  face  of  it,  is  perfectly 
good.  The  council  have  estimated  the  money  which  is 
to  be  repaid  to  the  solicitor;  and  although  the  rate  be  in 
fact  made  in  part  for  by-gone  expenses,  it  is  not  a  bad 
rate  as  regards  the  defendants,  unless  it  be  clear  on  the 
fierce  of  it  that  it  was  meant  to  include  by-gone  expenses. 
In  Chesterton  v.  Farlar,  which  has  been  referred  to,  in  a 
suit  for  the  nonpayment  of  a  church  rate,  a  prohibition 
was  moved  for  to  the  Privy  Council,  to  which  an  appeal 
had  been  made,  on  the  ground  that  the  rate  appeared  to  be 
retrospective  and  bad  from  what  appeared  upon  the  plead- 
ings. This  Court  refused  a  prohibition,  the  cause  being 
before  a  Court  the  jurisdiction  of  which  was  not  denied, 
no  erroneous  proceeding  having  taken  place  there,  and  the 
Court  refusing  to  presume  that  the  Judicial  Committee 
would  act  incorrectly.  Rex  v.  SiUifant  seems  to  shew 
that  where  a  rate  was  regular  on  the  face  of  it,  but 
appeared  to  have  been  made  to  meet  past  disbursements, 
it  was  not  therefore  bad,  whatever  objection  might  be 
raised  to  a  retrospective  application  of  the  money  in  pass- 
ing the  churchwardens'  accounts.  Therefore,  in  the  pre- 
sent case,  if  the  town  council  were  wrong  in  making  a  re- 
trospective rate,  no  advantage  can  be  taken  of  that  fact 
in  an  action  against  the  defendants  in  this  case,  being  the 


nearly  as  poaaible,  the  Hum  t 
fore,  do  sot  Bay  that  thia 
warranted.  In  Wooda  v.  i 
was  that,  under  the  Munici 
rough  council  had  no  powei 
Ilut  there  the  expenses  wt 
doubtful  whether  they  are  m 
8C8  to  be  by-gone,  and  the  rs 
it,  the  time  for  making  the  ( 
are  allowed.  The  next  obji 
not  follow  the  order  of  & 
from  the  Act,  which  authori 
mcnt  of  the  borough  rate  ' 
and  collected,  or  to  be  ntad< 
order  is  for  payment  out  oft 
lected"  only.  Now  it  app< 
Geo.  3,  c  51,  the  overseers  i 
in  order  to  nuae  the  sum  aa 
imburse  themselves  by  a  i 
cither  bo  ordered  to  be  paid 
a  special  rate  may  be  made  i 
that  there  is  a  variance  beti 
of  council;  the  latter  limiti] 
made  out  of  the  rates  alreadj 
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*  made  and  collected,'"  may  be  taken  substantialljr  to  l86a 
a  such  rates  as  shall  be  made  and  collected  at  the  time 
s^yment  The  next  objection  is,  that  the  precept  was 
warrant^  by  the  order  of  council,  which  directs  the 
seers  to  pay  their  proportions  within  one  hundred  days 
r  service  upon  them  of  the  order,  whereas  the  precept 
lires  the  overseers  to  pay  the  amount  within  one  hun* 
[  days  after  demand.  But  the  precept  does  not  limit  the 
)  for  payment  given  by  the  order  under  the  65  Geo.  3,  c. 
)ut  on  the  contrary  extends  it  The  overseers,  therefore, 
3  had  the  whole  of  the  one  hundred  days  from  the  time 
le  service  of  the  demand  upon  them,  to  pay  the  rate.  The 
b  objection  is,  that  the  warrant  does  not  support  the 
irry,  which  alleges  that  the  defendant  Johnson  in  grant- 
it  acted  as  mayor.  This  is  a  purely  technical  objection, 
cannot  prevail.  There  is  no  authority  for  saying  that 
signature  may  not  be  looked  at  and  considered  as  part 
16  warrant  It  is  then  said  that  the  warrant  is  invalid, 
eason  of  its  being  altered  after  it  was  issued,  but  this 
3t  the  case.  The  date  was  altered  whilst  it  was  in  the 
ession  of  the  justices,  before  it  was  issued,  and  they 
3  clearly  at  liberty  to  alter  it  at  that  time.  The  next 
ction  is,  that  the  warrant  is  defective  on  the  face  of  it, 
lot  Aewing  that  the  justices  were  acting  within  their 
idiction  at  the  time  it  was  issued  by  them;  and  Reg  v. 
iUm  was  cited.  But  it  does  appear  to  have  been  issued 
in  the  jurisdiction,  for  we  may  take  the  venue  in  the 
^  as  constituting  the  place  of  making  the  warrant; 
in  addition  to  that,  the  passage  in  2  Hawk.  P.  C.  bk. 
13,  s.  23,  which  was  cited  by  me  during  the  argument, 
inclusive.  The  next  objection  arises  on  the  27  Geo.  2, 
).  It  is  said  that  the  warrant  of  distress  does  not  fix 
limit  of  the  sale,  and  that  there  ought  to  be  some  limit 
L  Now  the  statute  27  Geo.  2,  c.  20,  enacts,  that  the 
!  for  selling  the  goods  shall  "  be  limited  in  such  war- 
,  so  as  the  time  shall  not  be  less  than  four  days  nor 


IV,  v|,j,i,.    .    ,  ■,!      iVKVil^^jl 


W 


Iv&H 


'.    I 


MICHAELMAS  TERM,    14  YICT.  883 

he  had  bought  estates,  and  conveyed  them  to  his  own  use        iSo*), 
ind  benefit;  and  that  his  excessive  honesty  in  connection      q^Cokkor 
with  the  land  plan  had  been  and  would  continue  to  be     ,,     *'- 
expoeea  in  the  Nottingham  Journal. 

The  defendant  pleaded,  first,  Not  guilty;  upon  which 
iasoe  was  joined:  and  secondly,  a  plea  which  in  substance 
stated,  that  the  National  Land  Society  was  a  joint-stock 
Company,  established  for  a  purpose  of  profit;  that  such 
Company  was  a  partnership  consbting  of   more  than 
twenty-five  members,  formed  after  the  1st  of  November, 
1844,  with  the  professed  object  of  purchasing  and  erecting 
house:,  and  of  allotting  them  to  members,  upon  such  terms 
u  to  enable  them  to  become  small  freeholders  and  live 
independently ;  that  the  Company  was  provisionally  re^^is- 
tered;  and  that  the  plaintiff  was  a  promoter,  member, 
and  provisional  director  of  it;  and  that  he  published  rules 
intending  to  induce  poor  persons  to  become  members  of 
the  Company,  and  to  advance  their  money  for  shares,  and 
to  deposit  it  in  a  certain  bank;  that  the  introduction 
of  these  rules  was  not  true,  which  the  plaintiff  knew; 
that  at  the  time  of  the  publication  of  these  rules.,  the 
Company  hod  the  banking  department  attached  to  it,  to 
create  the  belief  that  deposits  made  with  the  bank  were 
deposits  made  with  the  security  of  the  Company's  property; 
uid  that,  at  that  time,  the  plaintiff  well  knew  that  it  was 
4)ubtiul  whether  depositors  could  have  security  for  re- 
Payment  of  their  deposits  from  the  property  of  the  Com- 
pany; and  that  after  the  Company  was  formed,  and  be- 
fwe  it  was  completely  registered,  the  plaintiff  received 
frwn  40,000  members  more  than  lOs,  for  every  100/.  which 
they  were  induced  to  pay  by  the  publication  of  the  rules; 
Mid  that  at  that  time  the  rules  provided,  that  no  member 
^uld  hold  less  than  two  or  more  than  four  shares;  that 
^shares  were  only  It  6^.  each;  that  the  plaintiff  held 
*^tin  the  books,  that  members  were  to  have  allotted  to 


Teasonably  necesBftry  tlkat 
become  sluureholders,  toi 
plamtiff  Tu  duhonest,  in 
of  a  banking  departmont 
holding  out  expectati<nu 
be  fuimied;  that  the  pla 
wee  proprietor  of  the  Noi 
he  was  in  the  habit  of  pal 
objects  and  prospectB  of  tl 
jects  of  it  was  the  wilfully 
to  increase  the  sale  of  thai 
tiff,  with  the  capital  stock 
for  constitnting  the  Com{: 
inheritance  in  fee  to  be  oo 
solutely  for  bis  own  benef 
not  within  a  reasonable  tii 
in  trust  for  the  Company 
capital  stock  of  the  Compa 
that  he  risked  the  safety  ( 
pany.  Replication,  de  inj 
At  the  trial  before  P 
Sittings  after  Hilary  Ten 
peared: — The  phtintiff  v 
Nottingham,  and  the  proj< 
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n  published  at  vftrious  times  (a).    The  objects  of 
ety  were  to  purchase  land,  erect  dwellings  thereon, 


e  followixig  is  an  extract 
4th  set  of  Rules,  which 
lished  by  the  Company, 
'hich  the  object  of  the 
was  described  as  fol- 

object  of  the  Company 
inrchasc  land  in  yarioiis 
16  United  Kingdom ;  and 
on  sach  land  dwellings, 
>tted  to  members  of  the 
',  with  two,  three,  or 
!  of  land  for  agriciiltaral 
,  acoording  as  the  allot- 
two,  three,  or  four  shares 
dy ;  also  to  raise  a  fund, 
iiich  sums  of  money  in 
m.  to  such  shares  shall 
oed  to  or  applied  for  the 
r  allottees  on  taking  pos- 
rthdr  allotments,  and  to 
continually  progressing 
the  purposes  aforesaid, 
Qtageous  investment  of 
f  the  Company,  and  by 
lortgaging,  or  otherwise 
;  of  the  estates  them- 
t  their  increased  value, 
e  to  time,  for  the  benefit 
onpany.'* 

(lowing  is  abo  an  extract, 
same  book  of  Rules,  of 
he  rules  of  that  society: 

"  CAprrAL. 

hat  the  capital  of  the 
r  be  130,000/.,  divided 
OOO  shares  of  1  /.  6s.  each ; 
[)ital  may  be  incrcasod  by 
;  of  new  shares  of  like 
the  amount  of  65,000/. 


"2.  Tliat  the  directors  shaU 
not  allot  to  one  person  less  than 
two  or  more  than  four  shares. 

"3.  That  the  directors  may, 
with  consent  of  an  ordinary  gene- 
ral meeting  of  members,  from  time 
to  time,  retain  such  sum  or  sums 
as  they  shall  think  fit,  not  exceed- 
ing 100/.  per  annum,  for  a  re- 
serve fund  not  exceeding  1000/., 
for  the  benefit  of  the  Company, 
either  generally  for  extraordinary 
expenses  or  otherwise,  or  for  any 
specific  purpose,  and  to  invest  the 
same  on  Government  or  real  se- 
curities." 

**  FcmDS  OP  THB  CoMPANT. 

"  42.  That  the  treasurer  shall 
deposit  aU  monies,  when  the  same 
amount  to  250/.  or  upwards,  and 
not  applicable  to  immediate  pur- 
poses, in  the  bank  of  the  Com- 
pany, in  the  joint  names  of  him- 
self and  the  trustees  for  the  time 
being. 

"43.  That  no  money  shall  be 
drawn  out  except  upon  the  writ- 
ten authority  of  a  majority  of 
directors,  and  by  the  draft  or 
order  of  the  treasurer  and  one 
trustee,  countersigned  by  the  se- 
cretary. 

**  44.  That  all  payments,  to  the 
amount  of  100/.  or  upwards,  shall 
be  made  by  draft  or  order. 

"45.  That  all  surplus  monies  ex- 
ceeding 1000/.  shall,  from  time  to 
time,  be  invested  upon  Exchequer 
bills  or  other  Government  or  renl 
securilies,  until  required  for  the 
use  of  the  Company." 
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one-half  of  the  remaining  15Z.  16«.  8d.  would  be  sufficient 
to  purchase  implements;,  stock,  &;c.,  leaving  the  residue  as 
a  means  of  subsistence  for  the  occupant,  until  his  allot- 
ment produced  the  necessaries  of  life.  These  allotments 
with  dwellings  might  be  leased  for  ever  to  the  members  of 
the  society,  at  an  annual  rental  of  51.  each,  which  would 
be  far  below  their  real  value.  The  gross  annual  rental 
would  thus  amount  to  SOOl.  This  property,  if  sold  at  twenty 
years  purchase  (which  would  be  below  the  market  value), 
would  yield  to  the  funds  of  the  society  6000^,;  which  sum, 
if  expended  in  a  similar  manner  to  the  first,  would  locate 
other  seventy-two  persons.  These  seventy-two  allotments, 
sold  at  the  rate  of  the  first,  would  bring  7200Z. ;  and  this 
sum,  laid  out  in  the  purchase  of  other  land,  building  of 
cottages,  &c,  at  the  original  cost,  would  locate  86  2-5ths 
persons.  These  86  2-5ths  allotments,  if  sold,  would  realise 
8634^  Ss,,  and  with  this  amount  of  capital  the  society 
woidd  locate  other  103  l-6th  persons.  These  103  l-6th 
allotments  would  produce  16,31 7Z.  Ss.  4d;  and  the  last- 
named  sum,  expended  as  before,  would  locate  123  l-3rd 
persons.  Thus  the  original  sum  of  5000t  would  more  than 
double  itself  at  the  fourth  sale,  and  so  on  in  the  same  ratio. 
The  benefits  arising  from  the  expenditure  of  the  funds  in 
the  manner  above  stated,  may  be  seen  at  a  glance  in  the 
following  summary:— 


/ 

Purchase 

Locate 

£      8.    d, 
6,000    0    0 

f 

Oxigiiua  Capital 

120  Acres 

60  Persons 

-^Int  Sale  produce    . 

6,000    0    0 

144    „ 

72      „ 

fi^oond     ditto 

7,200    0    0 

172    „ 

86      ,. 

^K'laid       ditto 

8,684    8    0 

206    „ 

108      „ 

*«Brth      ditto 

10,317    8    4 

246    „ 

123      „ 

^^^^tinuing  to  increase  in  the  same  proportion  until  the 
^*^th  sale,  which  would  realise  37, 32  M.,  and  locate  572  1-2 
Vol.  v.  m  m  m  exch. 
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1850.        persons.    Thus  the  total  number  which  could  be  locat- 
O^C^!^^      ed  in  ten  sales,  (which,  if  the  project  be  taken  up  with 
^-  spirit,  might  easily  be  effected  in  four  years,)  would  be 

1923  persons,  in  addition  to  having  in  possession  of  the 
society  an  estate  worth  at  least,  in  the  wholesale  market, 
37,3242. ;  which  estate  could  be  resold,  increasing  at  each 
sale  in  value  and  capability  of  sustaining  the  members, 
until,  in  the  space  of  a  few  years,  a  vast  number  of  the 
surplus  labour  population  could  be  placed  in  hi^jpmen 
and  prosperity  upon  the  soil  of  their  native  land,  and 
thus  become  valuable  consumers  as  well  as  prodaoen  of 
wealth." 

In  connection  with  the  National  Land  Company,  the 
plaintiff  also  established  a  bank,  "  The  National  Land  and 
Labour  Bank."  The  fiurposes  of  this  bank  were  twofold: 
it  was  to  be,  first,  a  bank  of  dq>osit,  in  which  small  capi- 
talists, working  men,  and  benefit  societies  might  deposit 
their  fiinds  upon  the  security  of  the  Company's  property; 
secondly,  a  bank  of  redemption,  in  which  the  shareholders 
might  place  their  savings,  for  the  purpose  of  purchasng 
their  land,  &c.  firom  the  Company. 

The  Lord  Chief  Baron,  in  his  direction  to  the  jury,  told 
them  that,  in  his  opinion^  the  whole  of  the  plaintiff's  scheme 
was  illegal,  on  the  ground  of  its  being  contrary  to  the  Bank 
Act  and  to  the  Lottery  Acts.  A  verdict  was  found  for  the 
defendant  upon  the  second  plea;  but  in  returning  the  Te^ 
diet  the  jury  accompanied  it  with  the  expression,  that  it 
was  their  unanimous  opinion  that  the  plaintifi^'s  character 
stood  unimpeached  as  regarded  his  personal  honesty. 

WiUcinSy  Serjt.,  obtained  a  rule  nisi  for  a  new  triJ,  on 
the  ground  of  misdirection,  and  of  the  verdict  being  against 
the  evidence :  one  imputed  ground  of  misdirection  being 
that  part  of  the  direction  which  related  to  the  ill^lity 
of  the  scheme.     This  was  stated  by  the  learned  connsel  in 
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support  of  the  rule  not  to  be  the  principal  ground  upon  1860. 

which  he  rested  his  case;  but  as  the  other  grounds  do  not  o'Conhoe 
iiiTolve  any  matter  of  law,  they  are  not  reported. 


V. 

Bramhaw. 


Iq  the  present  Term  (November  19) 

Rodmcky  Keating,  B,nd  Bagley  shewed  cause. — The  plain- 
tiff's scheme  was  not  justified  in  law,  but  was  illegal ;  and 
therefore  the  direction  of  the  Lord  Chief  Baron  was  cor- 
rect    In  the  first  place,  it  did  not  comply  with  the  pro- 
visions of  the  7  &  8  Vict.  c.  113,  "An  Act  to  regulate 
Joint  Stock  Banks  in  England."    No  alteration  was  made 
in  its  roles.    The  association  was  also  held  out  to  the  world 
as  a  Banldng  Company.     It  was,  therefore,  illegal,  as  con- 
trary to  the  Bank  of  England  Charter  Act,  7  &  8  Vict  c. 
32,    The  scheme  was  also  illegal  as  a  lottery,  for  lotte- 
ries are  prohibited  both  by  the  common  law  of  the  land 
and  by  the  express  language  of  the  several  statutes  which 
ha^e  been  passed  as  declaratory  of  the  common  law,  and 
for  the  better  suppression  of  what  has  been  considered  to 
produce  a  spirit  of  speculation,  and  an  amount  of  risk, 
which  is  highly  injurious  to  those  who  may  be  led  to  join 
in  such  schemes.    This  is  clearly  a  lottery.     But  a  few  of 
the  subscribers  out  of  a  vast  number  obtain  prizes  by  lot. 
It  would  be  impossible  for  aU  to  obtain  a  return  for  their 
subscriptions.     CreasweU,  J.,  in  AUport  v.  NvU  (a),  says, 
**  The  mischief  intended  to  be  remedied  is  the  introduc- 
tion of  a  spirit  of  speculation  and  gambling,  tending  to  the 
ruin  and  impoverishment  of  families,  and  not,  as  you  sug- 
gest^ the  gain  acquired  by  the  individual.     Suppose  a  horse 
were  sold  by  tickets  amounting  in  the  aggregate  to  the 
trae  value,  would  not  that  be  a  lottery?"    And  Tindal,  C. 
J.,  in  delivering  the  judgment  of  the  Court  says,  "  The  10 
Mb  VI  Will  8,  c.  17,  recites  the  mischiefs  from  certain  lot- 

(a)  1  C.  B.  984. 
M  M  H  ^ 
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1850.        teries  under  colour  of  certain  patents  and  grants;  and 
O'Connor      ^^^^  enacts,  not  Only  that  all  such  lotteries,  but  also  that 
^'  all  other  lotteries,  are  nuisances,  and  imposes  a  penalty  on 

all  persons  who  shall  draw  at  any  lottery.     The  42  Geo.  3, 
c.  119,  recites  the  mischiefs  from  certain  lotteries  called 
*  little  goes,'  and  enacts,  that  any  person  who  shall  keep 
any  place  to  keep  open  any  lottery  called  a  little  go,  wr 
any  other  lottery  whatsoever  not  authorised  hy  Ad  of  far- 
liament,   shall  forfeit  500t"     The  legislature  appear  to 
have  had  such  a  scheme  as  the  present  in  their  contempla- 
tion at  the  time  of  the  passing  of  the  12  Geo.  2,  c.  28, 
which,  after  reciting  various  statutes  upon  the  subject  of 
lotteries,  enacts  in  substance  in  the  1st  section,  that  all 
persons  who  shall  erect  or  keep  any  office  or  place,  under 
the  denomination  of  sales  of  houses,  lands,  &c.,  for  the  im- 
provement of  small  sums  of  money,  or  shall  sell  or  expose 
to  sale  any  houses,  lands,  &c.,  byway  of  lottery,  or  by  lots, 
tickets,  numbers,  or  figures,  or  shall  make,  print,  adv^ 
tise,  or  publish  proposals  or  schemes  for  advancing  small 
sums  of  money  by  several  persons,  amounting  in  the  whole 
to  large  sums,  to  be  divided  among  them  by  the  chances  of 
the  prizes  in  some  public  lottery  allowed  by  Act  of  Parlia- 
ment, shall  be  liable  to  a  certain  penalty.    This  scheme 
seems  to  fall  within  the  very  language  of  that  Act    \ParU, 
B. — But  then  the  11th  section  of  that  Act  presents  an 
obstacle  to  that  argument,  and  gives  a  colour  to  the  aipi- 
ment  of  the  plaintiff.    That  section  provides,  that  "nothing 
herein  contained  shall  extend,  or  be  any  ways  construed, 
deemed,  or  taken  to  extend,  or  in  any  sort  to  affect  or  pre 
judice  any  estate  or  interest  in,  out  of,  or  to  any  manors, 
honours,  royalties,  lands,  tenements,  advowsons,  presenta- 
tions, rents,  services,  and  hereditaments  whatsoever,  which 
shall  or  may  at  any  time  or  times  hereafter  be,  according 
to  the  laws  now  in  being,  legally  allotted  to  or  held  by  or 
by  means  of  any  allotment  or  partition  by  lots;  but  that 
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1  persons  who  now  are,  or  that  shall  hereafter  become        1850. 
Jly  and  truly  seised,  as  part  owners,  joint-tenants,  and      q^Conkor 
mnts  in  common,  of  any  manors,  honours,  royalties,  lands,  ^• 

lements,  adyowsons,  presentations,  rents,  sendees,  and 
reditaments,  shall,  and  he,  she,  and  they,  and  his,  her, 
d  their  heirs  and  assigns,  is  and  are  hereby  made  and 
ntinued  capable  to  accept  and  take  such  estates  and  in- 
"ests  and  parts  therein,  in  such  and  the  like  manner, 
d  to  such  and  the  like  uses,  as  he,  she,  or  they  might, 
rtild,  or  could  haye  done  by  or  by  yirtue  or  in  conse- 
ence  of  any  lot,  scroll,  chance,  or  allotment  whatsoever, 
d  this  present  Act  neyer  been  made."  The  question  is 
lether  the  present  case  does  not  fall  within  that  proviso.] 
lat  section  applies  to  joint-tenants  and  tenants  in  com- 
>n,  where  each  of  the  lots  represents  the  exact  value  of 
ch  person's  interest  in  the  land.  Each  person  has  a  cer- 
in  portion  assigned  to  him;  but  under  the  scheme  in 
lestion,  a  few  persons  only  out  of  a  vast  number  obtain 
y  proportionate  return.  [PoUodc^  C.  B. — I  think  it 
lestionable  whether  the  land  can  be  purchased  with  the 
ject  of  dividing  it  under  that  section.  Parke,  B. — Sup- 
se  a  number  of  persons  were  to  buy  a  large  collection 
pictures,  some  of  which  far  exceeded  others  in  value, 
ight  not  it  be  decided  by  lot  who  should  have  the  first 
oice?]  If,  by  the  first  choice,  the  party  might  seleQt  the 
>st  valuable  picture,  it  is  submitted  that  the  transaction 
mid  be  a  lottery,  and  therefore  illegal,  unless  sanctioned 
Act  of  Parliament:  Oatty  v.  Field  (a).  The  following 
itutes  shew  the  light  in  which  lotteries  have  been  fre- 
lently  viewed  by  the  legislature:  10  Ann.  c.  26;  9  Geo.  1, 
19;  and  22  Geo.  3,  c.  47. 

Wilkin 8,  Serjt.,  Atherton,  and  Prentice,  in  support  of 

(a)9Q.B.  431. 


ment  that  the  offence  is  1 
The  offence,  if  substantiat 
and  ought  to  be  strictly  ] 
only  penal,  but  their  obje 
degrading  character.  Thi 
the  system  of  distribution 
advantageous  mode  of  det 
Union  Acta,  7&8  Vict 
have  rect^nised  a  system 
as  legal.  This  was  merel 
with  the  partnership  fui 
Barnes  (a).  The  case  moi 
c.  28,  s.  1 1.— They  referred 


Parke,  B.,  now  said — I 
be  discharged.  It  was  g: 
;  and  the  principal 
Q  granting  the 
Lord  Chief  Baron  had  toh 
illegal  within  the  Lotter] 
that  was  not  the  main  gn 
being  clear  that  the  mat 
All  the  obiections  Ut  the  i 
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IB,  whether  my  Lord  was  right  in  telling  the  jury  that  this         i860. 
was  a  lottery  within  the  meaning  of  the  Lottery  Acts,      o'Cohnob 
particularly  the  12  Geo.  2,  c.  28.   Now  if  the  question  were     ^    ^' 

.  ,  ,  ,  B&AXNSHAW. 

to  turn  upon  this,  whether  it  was  or  was  not  illegal  with- 
in the  meaning  of  that  Act,  I  should  like  to  take  further 
dme  for  consideration;  because,  after  giving  it  every  con- 
sideration in  my  power,  I  cannot  bring  myself  to  the 
opinion  that  this  is  a  scheme  illegal  within  the  Lottery 
Acts.  Although  I  do  not  mean  at  present  to  say  I  differ 
from  my  Lord  Chief  Baron  on  that  point,  I  am  not  per- 
fectly satisfied  to  agree  with  him;  and  if  this  was  the 
main  part  of  the  statement,  and  essential  to  the  justice  of 
the  case,  and  if,  in  order  to  support  the  view  taken  by  my 
Lord  Chief  Baron,  it  was  necessary  to  shew  that  this 
scheme  was  illegal  within  the  Lottery  Acts,  I  think  there 
ought  to  be  a  new  trial.  But  it  is  perfectly  clear,  from  the 
statement  of  the  mode  in  which  that  part  of  the  case  was 
presented  to  the  jury,  that  my  Lord  told  the  jury  that  the 
whole  scheme  was  illegal,  that  being  a  portion  of  the  case 
in  order  to  shew  that  the  effect  of  the  scheme  was  to  de- 
lude the  public,  stating  that  illegality  as  one  of  the  cir- 
cumstances. He  mentioned  that  it  was  illegal  on  two 
pounds:  firsts  as  being  contrary  to  the  Bank  Act;  and 
secondly,  as  being  contrary  to  the  Lottery  Acts.  The  lat- 
ter was  only  one  instance  of  illegality;  and  it  is  perfectly 
dear  that  the  scheme  was  illegal,  as  being  a  violation  of 
the  Bank  Act ;  and  if  illegal  in  one  respect,  the  mention 
if  the  other  also  seems  to  me  not  to  affect  the  summing  up, 
)r  to  satisfy  us  that  justice  has  not  been  done.  It  being 
dearly  illegal  in  one  respect,  I  think  it  immaterial  to  con- 
ider,  in  this  action,  whether  it  was  illegal  in  other  respects. 
Vliat  the  result  may  be  in  another  proceeding  is  a  different 
[uestion.  I  think,  therefore,  my  Lord's  summing  up  in 
his  respect  cannot  be  the  ground  of  a  new  triaL — (The 
earned  Judge  then  adverted  to  the  other  points  in  the 
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case,  and  said,  tliat  in  his  opinion  the  rule  ought  to  be 
discharged). 

Aldkrson,  B.,  and  Platt,  B.,  concurred. 


Pollock,  C.  B.,  stated  that  he  was  not  dissatisfied  with 
the  verdict 

Rule  discharged. 


Nov.  5.  Dob  d  Childk  and  Others,  Trustees  of  Thb  Ludlow 

Charitibs,  V,  Willis. 

JJi  JECTMENT  to  recover  the  possession  of  certain  house* 
and  premises  occupied  by  the  defendant,  as  head  mast^ 
of  the  Ludlow  Grammar  School  of  King  Edward  VI 

At  the  trial,  at  the  Shropshire  Summer  Assizes,  before 
Williams,  J.,  it  appeared  that  the  lessors  of  the  plamtiff 
claimed  as  trustees  of  the  Ludlow  Municipal  Charities. 
The  school  in  question  was  founded  by  charter  of  Edward 
VL,  dated  the  26th  of  April,  1552;  the  powers  of  appoint- 
ment and  amotion  being  thereby  given  to  the  old  corpora- 
tion of  Ludlow.  These  powers,  and  generally  the  power  to 
make  orders  for  the  administration  of  the  charity,  were,  by 

at  their  dis- 
cretion, in  the  due  exercise  and  execution  of  the  powers  and  tnisis  repoeed  in  them,  <iMA 
just,  from  time  to  time  to  remove  the  master,  usher,  &c.,  from  his  office,  suhjeei,  hffnmTt 
to  certain  formalities  being  observed : — Hdd,  that  these  words  conferred  an  absolute  discic- 
tionary  power  upon  the  trustees,  provided  the  formalities  specified  were  followed ;  and  ^ 
they  were  not  bound  to  summon  the  master  before  them,  or  to  give  him  any  hearing  or  op" 
portunity  of  defending  himself  against  the  charges  which  formed  the  ground  of  his  remoTil- 
By  an  order,  the  Lord  Chancellor,  in  whom  the  power  of  appointing  new  tnistMS  «K 
vested,  referred  it  to  the  Master  to  approve  of  eight  nt  and  proper  persons  to  be  appointed 
trustees  in  lieu  of  those  dead,  or  who  had  left  the  borough  of  L. ;  and  after  his  report,  nd^ 
further  order  was  to  be  made  as  was  just.     The  Master  reported  that  he  had  approy«d" 
eight  persons  as  fit  and  proper  to  be  appointed  &c.    This  report  was  confirmed;  asd,iot^ 
confirmation,  the  trustees  of  the  charity  (naming  the  said  eight  persons  and  the  other  trW' 
tecs)  were  directed  to  pay  the  coKts  of  the  petition  for  the  appointment  of  new  tnifte«o<^ 
of  the  surplus  funds  of  the  charity  in  their  hands.    By  the  pnvate  Act,  the  propertjof  t^ 
tnist  was  vested  in  the  truBtccs  for  the  time  being,  without  any  dood  of  transfer:— /W^ 
this  was  a  valid  ai)pointmcnt  of  the  eight  new  trustees  by  the  Lord  Chancellor. 


By  the  provi- 
sions of  a 
Hcheme  for 
the  manage- 
ment of  King 
£dward  the 
Sixth's  Gram- 
mar School  at 
Ludlow,  duly 
confirmed  by 
the  Lord  Chan- 
cellor, it  was 
declared  that 
the  trustees 
should  have 
authority, 
upon  such 
grounds  as 
they  should. 
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the  5  &  6  Will  4,  c  76,  s.  70,  transferred  to  the  Lord  Chan- 
cellor. In  pursuance  of  this  authority  it  was,  hy  order  of 
the  Lord  Chancellor,  dated  the  26th  day  of  August,  1836, 
referred  to  Master  Brougham  to  appoint  new  trustees  for 
the  said  charity.  By  his  report,  dated  the  16th  of  Feb- 
ruary, 1837,  he  appointed  seventeen  persons  to  be  such 
trustees  (nine  of  whom  were  lessors  of  the  plaintiff) ;  and 
this  order  was  confirmed  by  the  Lord  Chancellor  on  the 
3rd  of  December,  1837. 

On  the  25th  of  July,  1838,  the  defendant  was  duly  ap- 
pointed head  master  of  the  school,  and  entered  upon  his 
duties.  An  information  was  for  many  years  pending  as 
to  the  administration  of  the  charities ;  and  to  settle  these 
disputes,  on  the  27th  of  July,  1846,  an  Act  was  passed, 
9  &  10  Vict  c.  xviii  (a),  by  which  the  trustees  were  to  hold 
the  property  upon  the  uses  and  trusts  to  be  declared  by 
a  scheme  to  be  settled  by  the  Master.  This  scheme  was 
duly  settled  and  confirmed  on  the  2nd  of  August,  1848. 
The  14th  rule  was  as  foUows: — "That  the  said  trustees 
shall  have  authority,  from  time  to  time,  upon  such  grounds 
as  they  shall  at  their  discretion,  in  the  due  exercise  and 
execution  of  the  powers  and  trusts  reposed  in  them,  deem 
just,  from  time  to  time  to  remove  the  master,  usher,  or 


1850. 


(d)  By  the  25th  section  of  that 
Act  it  is  enacted,  **  That  in  the 
constniction  of  this  Act  the  word 
*  trustees*  shaU,  when  used  with 
reference  to  the  said  charity  pro- 
perty, be  deemed  and  taken  to 
mean  and  comprise  the  persons 
'who  from  time  to  time  shall  be  the 
trustees  of  the  said  charity ;  and 
that  when  and  so  often  as  any  per- 
son or  persons  shall  have  been  duly 
appointed  trustee  or  trustees  of 
the  charity  property,  real  or  per- 
sonal, then  and  in  every  such  case, 
by   virtue  of  such  appointment 


alone,  and  without  any  deed  or 
instrument,  conveyance,  surren- 
der, or  assignment  whatsoever  for 
that  purpose,  all  the  property, 
real  or  personal,  belonging  to  the 
said  charity,  shall  forthwith  be 
and  be  deemed  to  be  vested  in 
such  new  trustee  or  trustees  as 
aforesaid,  either  alone  or  jointly 
with  the  surviving,  continuing,  or 
other  trustee  or  trustees  of  any  of 
the  same  property,  upon  and  for 
the  trusts  and  purposes  of  the  said 
charity." 
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eight  fit  and  proper  persons  to  be  appointed  trustees  of  the  1850. 
said  charities  in  the  place  of  those  dead  and  having  quit- 
ted the  borough  of  Ludlow;  and  after  his  report,  such  fur- 
ther order  was  to  be  made  as  was  just.  On  the  28th  of 
February,  1849,  the  Master  made  his  report,  and  after  re- 
citing (inter  alia)  that  eight  persons  (naming  them)  had 
been  proposed  as  fit  and  proper  persons  to  supply  the  va- 
cancies existing  among  the  trustees,  he  reported  that  he 
approved  of  the  said  persons  as  fit  and  proper  persons  to 
be  appointed  trustees  of  the  charities  affected  by  the  Tlst 
section  of  the  5  &  6  Will.  4,  c.  76,  in  the  place  of  those 
dead  and  having  quitted  the  borougL  By  an  order  of 
the  Lord  Chancellor,  dated  the  28th  of  April,  1849,  it 
was  ordered,  that  the  Master's  report  should  be  confirm- 
ed; and  it  was  further  ordered,  that  the  trustees  of  the 
said  charities  [naming  the  nine  old  and  eight  new  trus- 
tees] do  pay  the  costs  of  the  petition  for  the  appointment 
of  the  new  trustees  out  of  the  surplus  funds  in  their  hands 
belonging  to  the  said  charity,  called  ^'  The  Free  Grammar 
School" 

The  trustees  met  frequently  in  the  course  of  the  year 
1849,  and  passed  certain  rules  as  to  the  management  of  the 
schooL  Disputes  occurred  between  them  and  the  defend- 
ant; and  on  the  16th  of  January,  1850,  a  special  meeting 
was  called  pursuant  to  a  notice  addressed  to  the  secretary, 
Btating,  that  it  was  intended  to  propose  the  removal  of  the 
defendant  firom  the  mastership.  The  meeting  took  place, 
and  the  resolution  for  his  removal  was  carried  and  signed 
by  fourteen  of  the  trustees,  and  the  grounds  thereof  stated. 
All  the  formalities  required  by  the  14th  rule  of  the  scheme 
were  fulfilled.  The  defendant  had  not,  however,  any  no- 
lice  of  the  meeting,  or  any  opportunity  afforded  to  him  to 
answer  the  charges,  which  he  alleged  were  untrue  in  fact. 
By  letter  dated  18th  February,  1850,  he  claimed  the  right 
to  be  heard  in  his  defence,  and  he  was  allowed  to  be  pre- 
sent at  the  meeting  held  on  the  20th  of  February,  pursuant 


ing9  in  equity  had  been  tal 
junction  had  not  then  bee 
Upon  these  facts,  and 
fered  to  establish  the  trul 
against  the  defendant,  it 
the  resolution  to  remove 
had  any  notice  of  the  ch 
fending  himself;  that  it  n 
to  prove  to  the  satisfactic 
the  charges;  and  secondl} 
of  the  trustees  who  were  ] 
The  learned  Judge,  hove 
upon  the  first  point,  but 
to  move  to  enter  a  nongu 
having  been  found  for  the 

Whateley  now  moved  i 
misdirection,  or  to  enter 
leave  reserved. — The  first  ( 
have  an  absolute  power  gii 
to  deprive  the  master  of  h 
may,  in  their  opinion,  jui 
guage  of  that  rule,  the  tr 
the  master  from  his  o£Sce  ' 
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B. — The  words  of  the  rule  are,  "  upon  such  grounds  as  1850. 
they  shall  deem  just,''  and  not  upon  such  grounds  as  shall 
be  just  That  appears  to  make  their  discretion  so  far  ab- 
solute as  to  prevent  us  from  interfering  in  the  matter  when 
thej  have  exercised  their  discretion.  There  is  a  passage  to 
be  found  in  the  judgment  of  the  Court  of  Error  in  the  case 
of  Regina  v.  Governors  of  Darlvngton  School  (a),  where  the 
governors,  by  the  letters  patent,  had  the  power  given  them 
of  removing  the  master  from  the  school  in  question  ''  ac- 
cording to  their  said  discretion,"  which  appears  to  me  to 
be  very  apposite  to  the  present  question.  In  speaking  of 
this  power  the  late  Lord  Chief  Justice  Tindal  says — "  and 
there  seems  nothing  unreasonable  in  the  founders  giving 
such  authority  to  the  governors;  for  there  may  be  many 
causes  which  render  a  man  altogether  unfit  to  continue  to 
be  a  schoolmaster,  which  cannot  be  made  the  subject  of 
charge  before  a  jury,  or  otherwise  of  actual  proof.  A  ge- 
neral want  of  reputation  in  the  neighbourhood — the  very 
suspicion  that  he  has  been  guilty  of  the  ofiences  stated 
against  him  in  the  return — the  common  belief  of  the 
truth  of  such  charges  amongst  the  neighbours,"  and  so  on. 
In  this  case,  a  meeting  of  the  trustees  is  required,  to  give 
them  the  opportunity  of  taking  the  question  of  the  mas- 
ter's removal  into  their  consideration.  They  may  come 
to  the  conclusion  that  the  master  ought  no  longer  to  pre- 
side over  the  school  The  school  may  be  losing  its  scho- 
lars. A  person  may  take  his  son  away  from  the  school 
without  giving  any  definite  reason  for  so  doing;  and  upon 
the  same  principle  the  trustees  may,  for  reasons  which 
may  appear  to  them  sufficiently  well  founded,  be  of  opin- 
ion that  the  master  is  not  a  proper  person  to  hold  the 
office  any  longer.]  In  the  Fremingtoti  School  Ca^e  (5) 
the  trustees  were  empowered,  "  upon  any  neglect  or  mis- 
behaviour in  such  master,  or  other  just  cause  for  which 

(a)  6  Q.  B.  716.  (b)  10  Jur.  512. 
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porpoflM  to  Test  ibe  prq^erty.  Here  the  question  as  to  i860, 
tlie  puties  who  are  qualified  to  act  as  trustees  was  referred 
to  the  Mast^  for  his  consideratioiL  I  tliink  we  need  not 
trouble  onrselves  about  the  question,  whether  certain  of 
those  trustees  were  disqualified  The  Master's  office  is 
to  inquire  into  all  the  drcumstanoes,  and  he  has  reported 
it  as  fit^  that,  instead  of  fire  persons  named,  and  named  as 
being  dead,  and  three  others  named  as  being  absent,  eight 
persons  who  are  named  should  be  substituted  as  trustees 
in  their  place&  The  Chancellor  says,  ^'I  adopt  that  re- 
port'' Prior  to  the  passing  of  the  private  Act,  the  imme- 
diate result  of  the  adoption  of  that  report  would  have  been, 
to  haye  caused  the  execution  of  a  deed  transferring  the  pro- 
perty from  one  set  of  trustees  to  the  other.  The  effect  of 
the  Act  is,  that  now,  without  any  such  deed,  the  persons 
so  recommended  by  the  Master  and  so  approved  of  by  the 
Chancellory  become  ipso  facto  trustees.  There  can  be  no 
doubt  about  the  meaning  of  the  Chancellor's  order;  for, 
as  has  been  observed  by  my  learned  brothers,  the  order 
actually  treats  them  as  trustees,  and  directs  them  to  pay 
the  costs  out  of  the  fund. 

Pajuo,  R — ^I  am  of  the  same  opinion.  With  respect  to 
the  first  question,  whether  this  is  in  the  discretion  of  the 
trustees  or  not,  I  entirely  concur  in  the  opinion  of  my 
brother  Williams^  that  it  is;  and  that  it  is  a  matter  on 
which  there  really  can  be  no  question  at  all. 

The  next  question  is,  whether  the  thirteen  trustees  in 
whose  names  this  ejectment  is  brought,  were  really  the  trus- 
tees. If  they  were  not,  then  the  proceedings  to  remove  the 
master  were  irr^ular.  Unless  there  were  two-thirds  of 
the  existing  trustees  present  at  the  meeting,  and  two-thirds 
of  that  two-thirds  concurred  in  the  vote  of  removal  on 
two  occasions,  their  proceedings  would  amount  to  nothing. 
If  it  becomes  essential  that  two-thirds  of  the  seventeen 
trustees  should  upon  two  occasions  have  concurred  in  the 


Ixird  Chancellor  in  the  me 
passed  to  enable  him,  to  m 
think  fit  for  the  administi 
trust  fund,  and  to  appoint 
the  private  Act,  which  wa 
settling  disputes  in  the  s< 
the  school  in  the  trustees; 
tation  clause  is  to  vest  it  ii 
duly  appointed  by  the  Cht 
tioii  of  any  conveyance.  1 
determination  of  the  ques 
teen  trustees  mentioned 
duly  appointed  by  the  C 
some  informality  in  the  ] 
Chancellor,  liut  his  meani 
cnce  was  made  by  the  Cou 
appoint,  but  to  inquire  wh 
pointed,  in  the  place  of  eig 
reason  was  suggested  for  ti 
a  good  cause  for  removin 
the  removal  is  within  tbe 
Master  Bivugham  inquirei 
brought  before  him,  and 
appoint  eight  trustees  in  '. 
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expressly  appointing  new  tmstees  in  their  place,  he  merely  1850. 
confirms  the  Master's  report.  But  if  you  look  at  the  order 
confirming  the  report,  no  one  can  doubt  that  the  efiect  of 
it  is  to  appoint  those  persons  trustees  in  lieu  of  others;  and 
that,  consequently,  it  would  be  in  itself  both  a  removal  of 
the  former  trustees  and  the  appointment  of  new  ones. 
That  appears  not  merely  by  the  terms  of  the  order  confirm- 
ing the  report,  and  which  directs  that  efiect  shall  be  given 
to  the  report,  but  by  the  latter  part  of  the  order,  which 
states,  that  those  persons  therein  named  are  to  pay  the 
costs  of  the  petition  out  of  the  charity  funds,  clearly  shew- 
ing that  the  charity  funds  were  meant  by  him  to  be  vested 
in  those  trustees;  and,  therefore,  I  think  in  this  case,  that 
although  the  proceeding  may  be  informal,  there  is  no  doubt 
that  substantially  the  Chancellor  has  given  an  opinion  up- 
on it,  and  has  appointed  those  seventeen  persons  trustees. 
By  the  effect  of  the  private  Act,  all  the  estates  were  vest- 
ed in  them.     All  their  proceedings  are  regular. 

Alderson,  B. — I  am  of  the  same  opinion.  It  seems  to 
me  clear,  according  to  the  scheme  approved  of  by  the  Mas- 
ter, that  the  trustees  have  generally  absolute  discretion  to 
interfere.  I  suppose  it  was  thought  that,  upon  the  whole, 
it  would  be  more  convenient  that  the  trustees  should  pos- 
sess an  unlimited  discretion,  than  that  a  party  should  have 
it  in  his  power  to  perplex  them  by  perpetually  requiring 
strict  proof  Therefore,  in  a  choice  of  evils,  they  probably 
chose  what  they  considered  the  less.  It  is  sufficient  for  us 
to  say,  that  there  is  that  discretion;  and  the  trustees  hav- 
ing exercised  it,  in  point  of  law  the  defendant  is  legally  re- 
moved. Then  the  question  is,  are  these  the  proper  trus- 
tees to  exercise  that  discretion?  That  depends  on  whe- 
ther the  Chancellor's  order  for  their  appointment  is  suffi- 
cient. It  seems  to  me  that  the  appointment  of  the  trustees 
wonld  have  been  in  a  better  form,  if  the  Chancellor  had 
adopted  the  simple  mode  of  saying,  "  I  hereby  appoint  so 
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twentj  miles  of  the  residence  of  the  defendant,  and  that  i850. 
the  cause  of  action  arose  wholly  within  the  jurisdiction  of 
the  Bloomsbury  County  Court.  The  affidavit  in  support  of 
the  rule  denied  that  the  parties  resided  within  twenty  miles 
from  the  residence  of  each  other;  and  stated,  that  the 
cause  of  action  arose  within  the  jurisdiction  of  the  Clerk- 
Bnwell  Court,  and  not  within  the  jurisdiction  of  the  Blooms- 
bury  County  Court. 

Hawkins  shewed  cause. — ^The  entry  of  a  suggestion  ought 
not  to  be  granted,  as  the  facts  stated  in  the  affidavit  on 
vrhich  the  rule  was  obtained  are  wholly  denied.  The  plain- 
tiff may  be  indicted  for  perjury,  but  this  rule  ought  to  be 
lischarged.  In  Caterers,  Dean{a)y  the  defendant's  affida- 
dt  stated  that  the  contract  was  made  within  the  jurisdic- 
tion of  a  certain  county  court,  and  was  contradicted  by  the 
plaintiff's  affidavit;  and  Coleridge,  J.,  sitting  in  the  Bail 
Court,  refused  to  allow  the  suggestion  to  be  entered,  hold- 
ing it  to  be  the  duty  of  the  Court,  under  the  circumstan- 
ces, to  dispose  of  the  matter  on  the  affidavits,  and  not  to  al- 
low the  question  to  be  tried  by  a  jury  on  a  traverse  of  the 
mggestion. 

Horn,  in  support  of  the  rule. — The  case  o{  Caterer  Y.Dean 
was  decided  upon  its  own  peculiar  circumstances,  the  only 
joint  there  being,  whether  the  contract  was  made  within 
Jie  jurisdiction  of  the  county  court.  In  the  present  case, 
he  residence  of  the  two  parties  is  a  fact  which  ought  to 
je  tried  by  a  jury,  and  cannot  be  determined  by  the  Court. 
rhe  rule  as  to  this  point  is  laid  down  in  Watson  v.  Quil- 
!er(6).  Broad  v.  Carey (c)  is  directly  opposed  to  Caterei* 
f.  Dea/n.  There  the  plaintiff's  affidavit  denied  the  allega- 
ions  of  the  place  of  the  plaintiff's  residence,  and  of  the 

(a)  19  L.  J.,  Q.  B.,  326.  (6)  11  M.  &  W.  7G0. 

(c)  19  L.  J.,  Exch.,  283. 
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Macrory  v.  Scott 

DDec.  5. 
EBT  upon  a  judgment  for  10,002Z.  135.  recovered  by  Debt  on  an 

the  plaintiff  against  the  defendant  in  the  Court  of  Queen's  ment'^^Plea, 
Bench  in  Ireland.     Plea,  that  at  the  time  when  the  said  that  the  judg- 

,  ,  ment  was 

judgment  was  recovered,  the  defendant  was  not  indebted  recovered 
to  the  plaintiff  in  any  sum  or  sums  of  money  whatsoever;  ^dantas 
and  that  the  said  judgment  was  so  recovered  by  the  plain-  ^  n*^  ^'  ^* 
tiff  against  the  defendant  with  the  defendant's  assent,  as  cure  payment 

-  -  ,  .        «  .         ,  of  monies  ad- 

a  surety  only,  and  not  otherwise,  torcertam  other  persons,  vancedtothem 
that  is  to  say,  one  Peter  Scott,  one  John  Scott,  and  one  Jff^.  ^^  that 
Thomas  Scott,  (hereinafter  described  as  Scott  Brothers),  to  S-  ^  ^^-  P*|^ 

.all  monies  due 

secure  the  due  payment  by  the  said  persons  to  the  plain-  from  them  to 

the  plaintiff, 
for  which  the  judgment  was  to  be  such  security.  Replication,  that,  after  the  recovery  of  the 
judgment,  an  indenture  was  made  between  S.  &  Co.  and  the  plaintifis,  whereby,  after  re* 
citing  the  judgment,  and  various  unsettled  accounts  between  S.  &  Co.  and  the  plaintiff,  it 
YTBB  witnessed,  that,  for  the  sake  of  winding-up  the  said  transactions,  S.  &  Co.  and  the  plain- 
tiff agreed  (inter  alia)  that  the  plaintiff  should  advance  to  a  certain  banking  Company  800/. 
guaranteed  bvhim  on  behalf  of  S.  &  Co.,  and  should  also  advance  to  S.  &  Co.  200/.,  and  that 
1000/.  ^ould  be  the  debt  thenceforth  due  from  S.  &  Co.,  which  should  be  payable  with  in- 
terest, and  that  the  agreement  should  be  without  prejudice  to  the  judgment  against  the  de- 
fendant. Averment,  that,  after  the  making  of  the  indenture,  and  before  the  execution  there- 
of by  the  plaintiff,  in  consideration  that  the  plaintiff  would  execute  it,  and  would  advance 
the  said  sums  of  800/.  and  200/.,  the  defendant  promised  the  plaintiff  that  the  judgment 
diould  remain  as  a  security  for  the  repayment  of  the  1000/.  and  interest;  that  the  plaintiff 
ezecnted  the  deed  and  advanced  the  sums  of  800/.  and  200/. ;  bnt  that  S.  &  Co.  had  not  re- 
pud  the  same.  Rejoinder,  that  the  defendant  did  not  promise  mode  et  forma,  and  issue 
thereon.  At  the  trial,  the  plaintiff  gave  in  evidence  the  following  memorandum,  which  waa 
signed  by  the  defendant  and  another  surety  before  the  plaintiff  executed  the  deed : — **  We 
hereby  consent  to  the  within  deed  being  executed  by  and  between  the  parties  thereto,  and 
that  the  same  shall  be  without  prejudice  to  the  plaintiff  s  rights  and  remedies  under  his  judg- 
ment against  us,  and  that  the  said  judgment  shall  remain  in  full  force  and  effect."  This  me- 
morandum had  been  annexed  to  the  deed,  but  was  detached  and  sent  to  the  defendant,  who 
signed  it  without  seeing  the  deed  : — Held,  that,  assuming  this  was  a  traustiction  within  the 
4th  section  of  the  Statute  of  Frauds,  which  semhle  it  was  not,  there  was  a  sufficient  memo- 
randum in  writing  to  satisfy  the  statute,  since  thcdocutncnt  signed  by  the  defendant  incor- 
porated so  much  of  the  deed  a.s  formed  the  consideration  and  promise. 
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2700/.,  and  in  consideration  of  a  letter  of  guarantee  to  the  1850. 
Ulster  Banking  Company,  enabling  Scott  Brothers  to  ob- 
tain advances  not  exceeding  8002.,  Scott  Brothers  exe- 
cuted a  power  of  attorney  to  the  plaintiff^  to  receive  all 
monies  due  from  the  Railway  Company  to  them,  but  with- 
out prejudice  to  the  securities  held  by  the  plaintiff;  that 
according  to  a  previous  agreement,  a  counter  guarantee 
from  Messrs.  Connell  &  Sons  to  the  plaintiff  was  procured 
by  Scott  Brothers;  that  Scott  Brothers  sued  the  Dublin 
and  Drogheda  Railway  Company,  and  recovered  27992^  14^. 
ScL,  which  amount  was  paid  to  the  plaintiff,  still  leaving  a 
large  sum  due  to  him  in  addition  to  the  8002.  which  had 
been  advanced  by  the  Ulster  Bank;  that  Scott  Brothers 
changed  their  attorney,  and  required  the  plaintiff  to  fur- 
nish his  bills  of  costs,  which  amounted  to  1245Z.  12^.  lid; 
that  they  were  not  taxed,  but  the  plaintiff  received  500/. 
costs  from  the  Railway  Company ;  that  in  consequence  of 
disputes  as  to  the  various  transactions,  it  had  been  agreed 
to  come  to  a  final  settlement:  and  by  the  said  indenture 
it  was  witnessed,  that  for  the  sake  of  winding  up  the  said 
transactions,  Scott  Brothers  jointly  and  severally  cove- 
nanted with  the  plaintiff,  and  the  plaintiff  with  them,  for 
the  performance  of  the  agreement  therein  contained,  name- 
ly,  first  and  secondly,  that  they  should  execute  mutual  re- 
leases; thirdly,  that  the  plaintiff  should  receive  all  costs 
then  payable  by  the  Dublin  and  Drogheda  Railway  Com- 
pany to  Scott  Brothers;  fourthly,  that  the  plaintiff  should 
look  to  the  Company  alone  for  his  costs  in  the  action,  and 
make  no  further  claim  upon  Scott  Brothers  in  any  way 
relative  to  costs;  fifthly,  that  Scott  Brothers  should  not 
tax  the  bills  or  question  the  accounts;  sixthly,  that  the 
plaintiff  should  forthwith  advance  to  the  Ulster  Banking 
Company  the  sum  of  800/.,  guaranteed  by  him  as  afore- 
said on  behalf  of  Scott  Brothers,  and  should  also  forth- 
with advance  and  lend  to  Scott  Brothers  the  further  sum 
of  200/.,  which  they  desire  to  apply  to  the  payment  of 
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Scott  Brothers  the  further  sum  of  200Z.,  the  defendant  1850. 
then  promised  the  plaintiff,  that  the  said  judgment  should 
stand  and  remain  in  full  force  against  him  the  defendant, 
as  a  security  to  the  plaintiff  for  the  repayment  to  him  of 
the  said  sum  of  10002.  and  interest  in  the  indenture  men- 
tioned. Averments:  that  the  plaintiff  executed  the  in- 
denture, and  advanced  to  the  Ulster  Banking  Company 
8002.,  and  to  Scott  Brothers  2002.,  but  that  Scbtt  Bro- 
thers had  not  repaid  the  same  or  any  interest  thereon; 
and  that  the  defendant  had  notice  thereof,  and  had  been 
requested  to  pay,  but  had  not  paid  the  same. — Verification. 

Rejoinder,  that  the  defendant  did  not  promise  modo  et 
form^. — Issue  thereon. 

At  the  trial,  before  MauU^  J.,  at  the  last  Spring  Assizes 
for  Surrey,  the  plaintiff,  in  support  of  the  replication,  gave 
in  evidence  the  indenture,  and  also  the  following  memo- 
randum, signed  by  the  defendant  and  W.  Trowsdale,  the 
other  surety: — 

"We  do  hereby  consent  to  the  within  deed  being  exe- 
cuted by  and  between  the  parties  thereto,  and  that  the  same 
shall  be  without  prejudice  to  the  within-named  Adam 
Hacrory's  rights  and  remedies  under  his  several  judgments 
for  10,0002.  entered  up  as  well  against  us  as  against  Peter 
Bcott^  John  Scott,  and  Thomas  Scott  respectively,  in  the 
Queen's  Bench,  in  Hilary  Term,  1844,  to  recover  thereunder 
the  sum  of  10002.,  and  interest  (now  ascertained  to  be  due 
on  foot  thereof),  notwithstanding  the  said  deed  or  any 
other  dealings  between  the  said  parties,  and  therein  more 
particularly  referred  to;  and  that  the  said  judgments  shall 
severally  be  and  remain  in  full  force  and  effect  against 
each  of  us,  our  heirs,  executors,  and  administrators,  in 
order  to  secure  the  said  sum  of  10002.  and  interest,  so  as 
aforesaid  ascertained  to  be  due.  Witness  our  hands  this 
Srd  day  of  October,  1843." 

This  letter  was  annexed  to  the  indenture  at  the  time  it 
was  sent  to  Scott  Brothers,  in  Dublin,  for  execution ;  but 
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ant,  that  this  was  An  undertaking  to  be  answerable  for  1850. 
the  debt  or  default  of  another  within  the  Statute  of 
Frauds,  and  that  there  was  no  sufBcient  note  or  memor- 
andum in  writing.  Also,  that  the  letter  was  a  mere  con- 
sent that  the  judgment  should  remain  as  a  security;  and 
that  the  agreement  alleged  in  the  replication  was  not 
proved.  His  Lordship  overruled  the  objections,  and  a 
verdict  was  found  for  the  plaintiff,  leave  being  reserved 
for  the  defendant  to  move  to  enter  a  nonsuit. 

A  rule  nisi  having  been  accordingly  obtained,  or  for  a 
new  trial, 

Shee,  Serjt.,  and  WiUes  shewed  cause. — Without  consi- 
dering whether  the  plea  affords  any  defence,  inasmuch  as 
it  admits  a  judgment  subsisting  against  the  defendant,  it 
18  submitted,  that  this  is  not  a  case  within  the  Statute  of 
Frauds,  for  there  was  no  undertaking  to  pay  the  debt  of 
another,  but  merely  an  agreement  that  an  existing  judg- 
ment should  continue  as  a  security  for  further  advances. 
Assuming,  however,  that  a  note  or  memorandum  in  writ- 
ing was  necessary,  the  letter  of  the  3rd  of  October  is  suffi- 
cient to  satisfy  the  statute.  It  refers  in  specific  terms  to  the 
deed,  and  must  therefore  be  considered  as  incorporating 
its  provisions.  The  transaction  is,  in  effect,  this: — ^in  con- 
sideration that  the  plaintiff  would  discharge  Scott  Brothers 
from  all  their  existing  liabilities,  and  would  pay  to  the 
Ulster  Banking  Company  8001,  and  would  also  advance 
to  Scott  Brothers  200Z.,  the  defendant  agreed  that  the 
judgment  against  him  should  remain  as  a  security  for  the 
lOOOZ.     That  is  the  agreement  proved. 

The  Court  then  called  on 

BoviU  to  support  the  rule. — It  is  admitted  by  the  plead- 
ings that  the  judgment  was  given  only  as  a  security  for  ad- 
vances ;  and  that  when  this  new  arrangement  was  made, 
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in  writing,  in  the  very  terms  alleged  in  the  replication.  It  1850. 
appears  that  a  memorandum  was  prepared,  which  was  in- 
tended to  be  annexed  to  the  deed,  and  was  sent  to  the 
defendant  in  England  for  his  signature,  and  returned  by 
him  in  order  to  be  appended  to  the  deed.  If  the  defend- 
ant chose  to  trust  his  brother  to  annex  this  instrument  to 
the  deed,  he  is  precisely  in  the  same  situation  as  if  he  had 
signed  the  memorandum  with  the  deed  appended  to  it,  or 
if  the  memorandum  had  been  indorsed  on  the  deed  and 
then  signed.  Therefore  the  question  is,  what  is  the  true 
construction  of  the  instrument?  It  commences  thus: — 
"  We  hereby  consent  to  the  within  deed  being  executed  by 
and  between  the  parties  thereto."  So  that,  at  that  time, 
supposing  the  two  Scotts  had  executed  the  deed,  the  in- 
strument could  only  have  reference  to  the  plaintiiF,  and 
mean,  in  consideration  that  he  would  execute  it.  It  then 
proceeds: — "  And  that  the  same  shall  be  without  prejudice, 
&C."  [His  Lordship  read  the  memorandum.]  That  is  a 
positive  engagement  on  the  part  of  the  defendant  that  this 
judgment  shall  be  a  security  for  the  lOOOZ.  which  the  plain- 
tiff was  to  advance.  I  think  it  is  to  be  collected  from  this 
instrument  alone,  without  referring  to  the  deed,  that  one 
of  the  considerations  was  that  the  plaintiff  would  execute 
the  deed.  That,  however,  is  not  the  only  consideration; 
for,  if  the  deed  be  imported  into  the  memorandum,  which 
I  think  it  must  be,  because  the  words  "the  within  deed" 
incorporate  all  the  provisions  of  the  deed  with  that  new 
agreement,  there  is  this  further  consideration,  that  the 
plaintiff  would  advance  the  800Z.  and  2002.;  for  the  judg- 
ment is  to  be  a  security  only  provided  those  sums  are  ad- 
vanced, otherwise  there  is  no  10002.  to  secure.  So  that, 
even  supposing  Mr.  BoviU's  argument  right,  that  there 
must  be  a  memorandum  in  writing,  there  is  a  sufficient 
memorandum ;  and  then,  by  importing  into  it  so  much  of 
the  deed  as  will  render  it  intelligible,  the  true  considera- 
tion for  the  agreement  is,  the  plaintiff's  executing  the  deed, 
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faction  of  the  judgment,  and  it  still  remains  a  valid  and  1850. 
effectual  judgment  upon  which  the  plaintiff  might  have 
sued  out  execution,  although  a  Court  of  Equity,  or  per- 
haps the  Court  in  which  the  judgment  was  recovered,  would 
bave  prevented  that  execution  from  being  availabla  The 
plaintiff,  bj  his  replication,  does  not  admit  that  the  judg- 
ment was  satisfied;  on  the  contrary,  he  insists  that  it  is 
itill  available,  and  that,  being  so  available,  the  defendant 
entered  into  a  bargain  by  which  he  made  it  a  security  for 
mother  debt.  That  agreement  having  been  traversed,  the 
[juestion  is,  whether  it  was  proved.  Now,  there  is  a  me- 
norandmn,  which  must  be  taken  to  be  on  the  deed  itself, 
by  which  the  defendant  consents  that  the  judgment  shall 
be  of  full  effect  to  secure  the  repayment  of  the  10002L  men- 
tioned in  the  deed.  It  was  not  necessary  to  state  more 
than  that  portion  of  the  deed  which  had  reference  to 
this  undertaking  of  the  defendant;  and  therefore,  as  it 
seems  to  me,  this  memorandum,  referring  as  it  does  speci- 
Gcally  to  the  deed,  takes  out  of  the  deed,  by  reference,  all 
those  terms  which  constitute  the  consideration  for  the  de- 
fendant's undertaking  that  the  judgment  should  remain 
ttvailable.  That  being  so,  there  was  evidence  to  support 
the  finding  of  the  jury.  Upon  the  face  of  the  memoran- 
ium,  it  appears  that  it  was  then  in  the  contemplation  of 
the  parties  signing  it,  that  the  deed  should  be  afterwards 
executed.  For  these  reasons,  it  seems  to  me  that  the  di- 
rection was  right,  that  the  verdict  ia  right,  and  that  the 
role  ought  to  be  discharged. 

Maktin,  R — ^I  am  of  the  same  opinion.  The  substance 
sf  the  arrangement  was,  that  the  defendant,  who  had  been 
I  party  to  a  former  judgment,  should  permit  the  judgment 
to  remain  as  a  security  for  10002.,  which  was  to  be  advanced 
ind  given  by  the  plaintiff  to  the  Ulster  Banking  Compa- 
ny on  the  terms  of  his  discharging  Scott  The  transaction 
is  in  effect  this :  —  ''I  the  defendant  will  consent  to  the 
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the  court  at  his  ofRce  at  Droitwich;  that  the  plaintiff  dis-  1850. 
obeyed  the  said  order  in  this, — that  he  did  not  pay  the  said 
sums,  or  either  of  them,  or  any  part  thereof,  to  the  clerk  of 
the  said  court  at  Droitwich  forthwith,  but  wholly  omitted 
80  to  do ;  whereupon,  and  after  default  made  in  such  pay- 
ment, the  said  clerk,  at  the  request  of  the  defendant,  issued 
a  fieri  facias  under  the  seal  of  the  court,  as  a  warrant  of  ex- 
ecution to  the  high  bailiff  thereof,  empowering  him  to  levy 
on  the  goods  of  the  plaintiff;  by  virtue  of  which  the  high 
bailiff  entered  the  plaintiff^s  dwelling-house,  and  seized 
and  took  his  said  goods,  and  levied  the  same  sum  of  money 
by  distress  and  sale,  &c. ;  quas  sunt  eadem. — Verification. 

The  defendant  Tombs,  who  was  clerk  of  the  county 
court,  pleaded  a  similar  justification. 

Replications,  admitting  the  matters  of  record  stated  in 
the  pleas,  de  injuria  absque  residuo  causae. — Issues  thereon. 

At  the  trial,  before  WUUams,  J.,  at  the  last  Worcester- 
shire Summer  Assizes,  it  appeared  that  the  defendant 
Moule  had  entered  a  plaint  in  the  county  court  at  Droit- 
wich against  the  now  plaintiff,  for  a  debt  of  182.  13^.  6(i 
The  cause  came  on  to  be  heard  on  the  13th  of  August, 
1849;  when  the  now  plaintiff,  although  duly  summoned, 
did  not  appear,  and  the  judge  made  a  verbal  order  that  he 
pay  the  debt  and  costs  forthwith.  The  now  plaintiff  re- 
rided  nearly  four  miles  from  Droitwich;  and,  about  five 
o'clock  in  the  afternoon  of  the  same  day,  the  bailiff  went 
to  his  house  and  demanded  payment,  and  served  him  with 
the  following  order  under  the  seal  of  the  court: — 

"  In  the  County  Court  of  Worcestershire,  at  Droitwich. 

"  Between  John  Moule,  Plaintiff, 

and' 
John  Ely,  Defendant. 

''Upon  hearing  this  cause,  at  a  court  holden  at  the 
eonrt-^house,  Droitwich,  on  the  13th  day  of  August  instant, 
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bj  execution  against  the  goods  and  chattels  of  tlie  party  1850. 
ftg&inst  whom  such  order  shall  be  made/'  &c.  And,  hy 
the  80th  section,  "  if,  on  the  day  named  in  the  summons, 
&c.y  the  defendant  shall  not  appear,  or  sufficiently  excuse 
his  absence,  or  shall  neglect  to  answer  when  called  in 
court,  the  judge,  upon  due  proof  of  service  of  the  sum- 
mons, may  proceed  to  the  hearing  or  trial  of  the  cause  on 
the  part  of  the  plaintiff  only,  and  the  judgment  thereupon 
diall  be  as  valid  as  if  both  parties  had  attended."  [Parke, 
BL — The  question  depends  upon  this,  whether  the  order  to 
pay  is  like  a  judge's  order  or  rule  of  Court,  which  require 
service,  or  whether  it  is  a  judgment]  It  resembles  a  judg- 
ment If  the  defendant  had  been  present  in  court  when 
the  order  was  made,  and  had  refused  to  pay,  it  is  clear  that 
no  service  of  the  order  would  have  been  necessary  before 
execution.  Then  the  defendant  having  been  summoned, 
and  having  failed  to  appear,  the  case  proceeds  in  precisely 
the  same  way  as  if  he  were  present;  otherwise  a  defend- 
ant who  disobeyed  the  summons  would  be  in  a  better  si- 
tuation than  one  who  appeared.  The  object  of  the  statute, 
in  enabling  the  judge  to  order  immediate  payment,  was, 
that  debtors  might  not  have  an  opportunity  of  removing 
their  goods.  The  duty  to  pay  arises  as  soon  as  the  judge 
has  pronounced  the  order.  If  notice  be  held  necessary, 
Mdless  questions  will  arise  as  to  the  sufficiency  of  service. 
Woctton  V.  Harvey  (a)  is  an  authority  in  support  of  this  view. 
That  case  arose  under  the  42  Geo.  3,  c.  90,  s.  6,  which  en- 
ables a  magistrate  to  make  an  order  for  payment  of  ser- 
vants^ wages  in  certain  cases,  and  directs  that,  "  in  case  of 
refusal,  or  non-payment  of  any  sum  so  ordered  for  twenty- 
one  days  after  such  determination,  he  may  issue  his  war- 
lant  to  levy  the  same  by  distress  and  sale;"  and  gives  an 
appeal  to  the  sessions  within  twenty-one  days:  the  twenty- 
one  days  having  elapsed  between  the  making  of  the  order 

(a)  6  East,  75. 
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the  court  The  fallacy  is  in  treating  this  order  as  a  Judge's  18^. 
order  made  without  notice;  whereas  it  is  a  judgment, 
constmctiyely  made  in  the  presence  of  the  defendant] 
The  94th  section  contemplates  a  formal  order  in  writing, 
not  a  mere  verbal  judgment.  By  the  78th  section,  five  of 
thejudgesof  the  superior  Court  are  empowered  'Ho  make 
and  issue  all  the  general  rules  for  regulating  the  practice 
and  proceedings  of  the  county  courts  holden  under  that 
Act;  and  also  to  frame  forms  for  every  proceeding  in  the 
said  courts,  for  which  they  shall  think  it  necessary  that  a 
farm  be  provided,  &c.;  and  the  rules  so  made  and  the 
forms  so  framed  shall  be  observed  and  used  in  all  the 
courts  holden  under  that  Act/'  In  pursuance  of  that  pro- 
vision, a  series  of  rules  and  forms  have  been  drawn  up  by 
the  judges;  and  Form  23,  which  is  a  form  of  order  for  the 
payment  of  money,  is  in  the  same  terms  as  this  order,  with 
the  exception  of  the  word  "forthwitL"  [Parke,  B. — 
That  is  the  form  which  is  to  constitute  the  record  of  the 
judgment]  Rule  14  directs,  'Hhat  the  preceding  rules, 
bc^  as  to  the  mode  of  service  of  summonses  to  appear  to  a 
plainty  shall  apply  to  the  service  of  all  summonses,  judg- 
mentgf  orders,  notices,  and  processes  whatsoever,  issuing 
under  the  authority  of  the  said  Act,  except  where  other- 
wise directed  by  the  said  Act,  or  any  rule  imder  the  au- 
thority thereof."  By  Schedule  D.  a  fee  is  allowed  fur  the 
aervioe  of  any  summons,  ordery  subpoena,  &c.  [Aldersouy 
B. — That  means  interlocutory  order.  Parke,  B. — I  do 
not  find  any  case  in  which  the  service  of  a  judgment  is  re- 
quired by  the  statute.  Whateley  suggested  that  the  14th 
rale  probably  had  reference  to  sections  99  &  101.]  There 
IB  no  analogy  between  the  proceedings  in  the  county  courts 
and  those  in  the  superior  Courts.  In  the  latter,  if  a  defend- 
ant smffers  judgment  by  default,  he  has  notice  of  taxation, 
and  80  is  aware  of  the  amount  of  debt  and  costs.  In  the 
oonntj  court  there  is  no  judgment  by  default  through  the 
defendant  not  appearing,  but  the  judge  must  nevertheless 
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i8o().  hear  the  case,  and  the  plaintiff  may  be  nonsuited  or  reco- 
ver less  than  his  claim ;  so  that  until  notice  the  defend- 
ant cannot  know  what  amount  he  is  to  pay.  These  orden 
resemble  those  of  justices  of  the  peace,  which  have  nofoiee 
unless  they  are  served :  Rexv,  The  Justices  o/LaneaA%re{a)y 
Oibbs  V.  Stead  (b).  Besides,  the  judge  may,  on  considera- 
tion, vary  his  order  as  to  the  time  of  payment 

Parke,  B. — The  rule  must  be  discharged.  I  felt  consi- 
derable reluctance  in  granting  it,  and  only  consented  ftr 
the  purpose  of  having  the  question,  which  is  of  great  im- 
portance, fully  considered.  According  to  the  argument  of 
the  plaintiff's  counsel,  nothing  can  be  done  under  a  judg- 
ment of  a  county  court,  unless  the  order  is  reduced  to 
writing,  and  served.  If  that  were  so,  the  costs  would  be 
greatly  increased  by  endeavours  to  serve  the  order;  tnd, 
in  addition,  the  service  would  give  an  opportunity  to  Hitt 
defendant  to  evade  payment  of  the  debt  by  removing  iiiB 
goods.  It  is  fit,  therefore,  to  consider  whether  such  is  the 
true  construction  of  the  statute.  On  full  consideration,  I 
am  of  opinion  that  it  is  not  necessary  to  serve  the  order; 
for  in  all  Courts,  the  suitors,  who  are  present,  are  bound 
to  take  notice  of  the  judgment  of  the  Court,  without  my 
service  upon  them ;  and,  by  the  80th  section  of  the  9  &  10 
Vict.  c.  95,  a  person  who  has  been  summoned  to  the  county 
court,  and  neglects  to  attend,  is  in  the  same  situation  u  if 
he  were  personally  present  at  the  hearing  of  the  causa  An 
order  of  this  description  is  in  the  nature  of  a  judgment,  not 
of  a  rule  of  Court,  and  therefore,  on  the  principle  already 
stated,  the  defendant  is  bound  to  take  notice  of  the  amount 
adjudged  to  be  paid,  and  of  the  time  for  payment;  and  if 
he  does  not  comply  with  the  order,  the  court  is  authoriied 
under  the  94th  section  to  issue  execution.  Here  the  judg- 
ment of  the  Courtis,  that  the  plaintiff  recover  his  debt  with 

(/?)  «  B.  &  C.  503.  (b)  III  52^. 
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costs,  and  an  order  is  made  for  payment  "  forthwith ;  '*  then,  1850. 
if  the  party,  who  is  presumed  to  be  present,  (for  his  not 
appearing  is  equivalent  to  it),  does  not  pay,  he  is  liable  to 
have  his  goods  taken  in  execution.  It  is  said,  however, 
that  the  Judges,  by  the  rules  which  they  framed,  have 
considered  that  orders  and  judgments  are  to  be  served. 
But  those  rules  are  not  a  judicial  exposition  of  the  statute, 
for  they  were  not  made  in  open  Court  aftejr  hearing  an  ar- 
gument on  both  sides,  although  no  doubt  they  would  lead 
us  to  consider  well  the  statute  before  coming  to  a  decision. 
The  rule  referred  to  supposes  that  there  are  cases  in  which 
orders  are  to  be  served,  and  also  in  which  judgments  are 
to  be  served.  With  respect  to  orders,  if  the  judge  of  the 
county  court,  after  judgment  pronounced  in  open  court, 
chose  to  vary  the  time  for  payment  by  a  subsequent  order^ 
that  would  be  like  a  rule  of  a  superior  Court,  and  must  be 
served.  I  have  looked  in  vain  for  a  case  where  the  Act 
requires  service  of  a  judgment  Perhaps  the  Judges,  by 
the  rule  in  question,  intended  to  provide  for  all  possible 
cases;  and  there  may,  indeed,  be  some  in  which  it  would  be 
necessary  to  serve  notice  of  a  judgment,  as,  for  instance,  if 
the  court  ordered  an  attachment  to  issue  against  a  party 
upon  service  of  the  notice  of  a  judgment,  or  if  an  absent 
party  were  ordered  to  pay  money  within  a  certain  time 
after  service  of  the  judgment  upon  him.  What  is  here 
called  an  order  is  in  truth  a  part  of  the  judgment,  and,  on 
general  principles  of  law,  every  suitor  must  take  notice  of 
what  the  Court  pronounces.  There  is  a  well-known  dis- 
tinction which  illustrates  this.  If  a  warrant  of  commit- 
ment is  pronounced  by  the  Court  in  the  presence  of  the 
party,  no  written  warrant  is  necessary  to  justify  an  officer 
in  arresting  him;  but  if  not  awarded  in  open  Court,  there 
must  be  service  of  a  written  warrant  I  am  glad  to  be  ena- 
bled to  come  to  this  conclusion,  for  if  proceedings  in  coun- 
ty courts  are  to  be  incumbered  with  all  the  formalities  of 
the  superior  Courts,  their  jurisdiction  will  be  much  less 
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AoB  be  served  an  the  defendant "  so  many  days  before  the  isfio. 
laj  on  which  the  court  shall  be  holden  at  which  the  cause 
is  to  be  tried.  So,  again,  in  proceedings  to  recover  pos- 
leesion  of  premises  by  ejectment  under  the  122nd  section; 
there  a  summons  is  to  issue,  and  upon  proof  of  service  of 
it^  the  Court  is  authorised  to  issue  a  warrant  to  the  bidliff 
to  give  the  plaintiff  possession  at  the  end  of  seven  and  not 
more  than  ten  days  from  the  date  thereof.  There  is  no 
service  of  any  order  of  the  Court,  but  the  warrant  goes  im- 
mediately to  take  possession  of  the  premises,  limiting  the 
bailiff  to  a  certain  period,  within  which  he  is  to  do  the  act. 
But  then  it  is  said,  that  the  defendant  is  not  sufficiently 
protected,  if  execution  can  immediately  issue  against  his 
px>ds.  Not  so,  for  by  the  106th  section,  a  protection  is 
thrown  around  any  person  against  whom  execution  shall 
issue,  by  giving  him  the  opportunity,  within  five  days,  of 
paying  the  debt  and  saving  his  property,  which  would  not 
be  the  case  in  the  superior  Courts,  as  the  sheriff  may  levy 
ftnd  sell  immediately.  Then  our  attention  has  been  called 
to  the  rules  saiictioned  by  the  Judges.  But  it  should  be 
recollected  how  those  rules  were  made.  Persons  conver- 
sant with  the  practice  of  those  courts,  framed  the  rules, 
which  were  then  laid  before  the  Judges  for  their  approba- 
tion. Possibly  the  word  ''judgment"  may  have  slipped  in 
by  mistake,  but,  however  that  may  be,  the  rule  only  means, 
that  if  a  judgment  is  required  to  be  served,  that  is  the 
mode  of  service.  Schedule  D.  of  the  Act  speaks  of  fees 
payable  to  the  high  bailiff,  and  says,  that  there  shall  be  so 
Dinch  for  the  service  of  a  summons,  an  order,  or  a  sub- 
pcena^  but  says  nothing  about  the  service  of  a  judgment 
rherefore,  when  we  find  that  there  are  many  orders  which 
require  to  be  served,  it  is  fair  to  conclude,  that  the  statute 
oever  contemplated  the  service  of  a  judgment  Where  is 
the  injury  sustained  by  the  defendant?  He  is  summoned 
to  appear — let  him  come;  if  he  does  not,  he  must  abide  by 
the  consequences.    It  seems  to  me^  upon  the  whole,  that 
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1860. 

BbOOKSB  V.  TlOHBOSHS.  X)ee.  16. 

Case  for  llbel.    The  declaration  charged  the  defendant  J^  {$^^*^Cg. 
with  having  been  guilty  of  publishing  a  libel,   which  ing  the  plain- 
charged  the  plaintiff  with  having  published  a  libel  on  the  ing  in  a  let- 
defendant.    Plea  in  justification,  that  the  plaintiff  had  J^'u^f  i^^ 
written  the  libel  imputed  to  the  defendant.     De  injuria,  ^®*^^®?^'^*' 
and  issue  thereon.  defendant 

At  the  trial,  before  Po^^on,  J.,  at  the  last  Stafford  Spring  the  plaintiff 
Assizes,  the  defendant's  counsel,  in  support  of  the  plea,  pjj^i^^^e 
and  to  shew  that  a  letter  which  contained  the  alleged  libel  Hbel  in  ques- 
upon  the  defendant  was  written  by  the  plaintiff,  relied  not  othennso 
upon  the  fact  that,  upon  several  occasions,  the  plaintiff  had  the^^J^*"^ 
been  in  the  habit  of  mis-spelling  the  defendant's  name,  by  V^**f^.^>' 

"  ...  the  plaintm, 

improperly  adding  a  second  t,  and  by  spelling  it  Titoh-  and  in  which 
borne  instead  of  Tichbome;  and  for  this  purpose  the  name  was  spelt 
defendant's  counsel  offered  in  evidence  several  letters,  "^»  Peculiar 

manner,  were 

which  he  proved  to  have  been  written  by  the  plaintiff,  but  held  admis- 
which  were  not  in  evidence  in  the  cause,  in  order  to  shew  dence  that 
this  peculiarity.  This  evidence  was  objected  to  on  the  qu^tion,^^ 
part  of  the  plaintiff,  and  was  rejected  by  the  learned  Judge,  jj'^  ??^' 
who  was  of  opinion  that  it  was  not  admissible.  The  plain-  defendants 
tiff  having  obtained  a  verdict,  with  Is.  damages,  with  the  same 

peculiarity, 
was  wntitiCn 

AUeriy  Serjt,  obtained  a  rule  nisi  for  a  new  trial,  on  the  by  the  plain- 
ground  that  these  letters  were  improperly  rejected.  *^  * 

In  Trinity  Vacation  last,  (June  22), 

Keating  and  Gray  shewed  cause,  and  contended  that 
the  letters  were  not  admissible  in  evidence,  upon  the  same 
principle  as  comparison  of  handwriting,  under  such  cir^ 
cmnstances,  is  not  admissible;  that  the  proper  mode  of 
provin/]j  the  peculiarity  of  spelling,  which  the  plaintiff  had 
l)ccn  in  the  habit  of  adopting,  was  by  the  testimony  of 
some  witness  who  was  cognisant  of  tliat  fact.     That  a  pe- 
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1850.        culiar  mode  of  spelling  a  person's  name  was  precisely  anv 

BBoouf      logons  to  a  peculiar  form  of  handwriting;  and  therefore, 

^     ^'  that  the  admission  of  such  evidence  would  have  the  effect 

TlOHBORin. 

of  improperly  making  all  documents  alleged  to  be  written 
by  the  party  evidence  in  the  cause.  And  they  cited  Hughes 
V.  Rogers  (a),  OriffUs  v.  Ivory  (6),  and  Doe  d.  Perrey  v. 
Newton  (c),  in  support  of  these  propositions. 

Alien,  Serjt,  in  support  of  the  rule,  urged  the  admissi- 
bility of  the  letters,  on  the  ground  of  their  relevancy,  and 
of  its  being  one  mode  of  proof  of  a  fact,  the  propriety  of 
the  admission  of  that  fact  not  being  denied  on  the  part  of 
the  plaintiff. 

The  Court,  consisting  of  Parke,  B.,  and  Alderson,  R, 
stated  that  they  were  clearly  of  opinion  that  the  letters 
ought  to  have  been  received  in  evidence;  but,  as  the  ground 
of  their  decision  involved  a  matter  of  some  nicety,  they 
would  give  a  written  judgment  upon  the  question. 

Cur.  adv.  vult 
The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — The  question  in  this  case,  which  was  argued 
before  us  after  Trinity  Term  last,  was,  whether  my  bro- 
ther Po^^on  was  right  in  the  rejection  of  evidence  offered 
on  the  part  of  the  defendant 

It  was  an  action  for  a  libel,  charging  the  plaintiff  with 
having  written  a  libel  on  the  defendant  The  defendant 
pleaded  in  justification,  that  the  plaintiff  had  written  the 
libeL  In  the  libel  alleged  to  have  been  so  written,  the 
defendant's  name  was  spelt  with  two  ^'s,  Titehbome,  and 
not  Tichbome.  In  order  to  shew  that  the  plaintiff  wrote 
that  libel,  my  brother  Alien  proposed  to  shew  that  such  was 
the  mode  in  which  the  plaintiff  spelt  the  defendant's  name 

(a)  S  M.  &  W.  123.       (b)  11  A.  &  £.  322.        (c)  5  A.  &  £.  514. 
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on  other  occasions;  and  for  that  purpose  offered  in  evi-  1850. 
dence  one  or  more  letters,  which  he  proposed  to  prove  to 
have  been  written  by  the  plaintiff,  in  which  the  name  of 
the  defendant  was  so  spelt  Mr.  Keating,  on  behalf  of  the 
plaintiff,  objected  to  the  admission  of  those  letters,  and 
my  brother  Patteson  rejected  them;  and  on  that  ground  a 
role  nisi  for  a  new  trial  was  granted. 

On  shewing  cause  it  was  hardly  disputed,  that,  if  a  ha- 
bit of  the  plaintiff  so  to  spell  the  word  was  proved,  it  was 
some  evidence  against  the  plaintiff  to  shew  that  he  wrote 
the  libeL  Indeed,  we  think  that  proposition  cannot  be 
disputed,  the  vcdtte  of  such  evidence  depending  on  the  de- 
gree of  peculiarity  in  the  mode  of  spelling,  and  the  number 
of  occasions  in  which  the  plaintiff  had  used  it.  But  it 
was  objected,  that  the  mode  of  proof  of  that  habit  was 
improper,  and  that  the  habit  should  be  proved,  as  the 
character  of  handwriting  is,  not  by  producing  one  or  more 
specimens  and  comparing  them,  but  by  some  witness  who 
is  acquainted  with  it  from  having  seen  the  party  write, 
or  corresponded  with  him.  But  we  think  this  is  not  like 
the  case  of  the  general  style  and  character  of  handwriting. 
The  object  is  not  to  shew  similarity  of  the  form  of  the  let- 
ters and  mode  of  writing  of  a  particular  word  or  words, 
but  to  prove  a  peculiar  mode  of  spelling  a  word,  which 
might  be  evidenced  by  the  plaintiff  having  orally  spelt  it 
in  a  different  way,  or  written  it  in  that  way  once  or 
oftener  in  any  sort  of  characters,  the  more  frequently  the 
greater  the  value  of  the  evidence.  For  that  purpose,  one 
or  more  specimens  written  by  him  with  that  peculiar  or- 
thography would  be  admissible. 

We  are  of  opinion,  therefore,  that  this  evidence  ought 
to  have  been  received,  and,  not  having  been  received,  the 
rule  for  a  new  trial  must  be  alsolute. 

Rule  absolute. 


932  BZOHBQUBR  BBPOBTS. 

1800. 

Dee.  16.       TuRNER  V.  Cameron's  Coalbrook  Stbam  Coal  Compant. 
Tresparawiil    .LrEBT  for  ufle  and  occupation: — ^Plea^  never  indebted, 

not  be  against         ,  .  . 

the  occupier     wia  issue  thereon. 

S^it'oAhe  *^^       ^*  *®  ^™^^  ^^^^  Wmiama,  J.,  at  the  last  Spring  As- 

mortgagee,       sizes  for  the  county  of  Glamorgan,  it  appeared  that  the 

who  has  never 

been  in  actual  action  ifRS  brought  to  recover  the  sum  of  202.  for  two  years' 

S^^^ft^""^  i^t,  for  a  field  caUed  the  Mill  Field,  and  the  farther  sum 

SSSSfih?*^  of  120i  for  four  years'  rent  for  some  other. land  adjoming 

tainedajudg-  the  above,  upon  which  the  defendants  had  placed  a  line  of 

ment,  either  railway.    The  rent  was  claimed  as  due  up  to  Michaelmas, 

by  vSr  ^®^^*     ^*  appeared  that,  in  the  year  1840,  the  whole  of 

and  therefore  the  land  had  been  mortiraffed  by  the  then  owner,  Colonel 

he  cannot,  in  "^^         '^ 

mich  case,  Cameron,  to  the  plaintiff.  In  the  year  1845,  the  defend- 
tort,  and  main-  ^^^  ^^  entered  into  possession  of  that  portion  of  the  land 
^^'ise  an?*^'*  on  which  the  railway  was;  and  in  1847  they  erected  some 
occupation.       buildings  upon  the  Mill  Field;  and  they  had  been  in  the 

occupation  of  the  whole  of  the  premises  up  to  the  time  of 
the  commencement  of  this  action.  On  the  12th  of  Octo- 
ber, 1848,  the  defendants  were  served  with  a  notice  by 
the  plaintiff,  to  pay  him  the  rent  then  due,  and  that  also 
which  might  afterwards  become  due  in  respect  of  the  po^ 
tion  called  the  Mill  Field.  Subsequent  to  this  notice, 
much  correspondence  with  reference  to  the  whole  of  the 
premises  passed  between  the  parties.  The  present  actit)n 
was  commenced  upon  the  30th  of  November,  1849.  The 
learned  Judge  directed  the  jury,  that,  under  the  circum- 
stances of  the  case,  the  plaintiff  was  in  point  of  law  in  a 
position  to  waive  the  trespass  in  respect  of  the  occupation 
of  the  land  by  the  defendants,  and  to  maintain  this  action 
for  the  use  and  occupation  of  all  the  premises;  but,  enter 
taining  some  doubt  whether  there  was  evidence  to  entitle 
the  plaintiff  to  succeed  as  to  the  whole  of  the  land,  or  even 
as  to  the  Mill  Field,  he  reserved  leave  to  the  defendants 
to  move  to  enter  a  nonsuit,  or  to  reduce  the  verdict  to  the 
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mm  of  lOly  being  one  year's  rent  for  the  Mill  Field.  A 
rerdict  having  been  found  for  the  plaintiff  with  respect  to 
^he  whole  land, 

Benson,  in  last  Term,  moved  for  a  rule  nisi,  in  pursuance 
>f  the  leave  reserved,  to  enter  a  nonsuit  or  to  reduce  the 
lamages.  The  Court  refused  so  much  of  the  rule  as  relat- 
ed to  the  entry  of  a  nonsuit,  being  of  opinion  that  there 
was  sufficient  evidence  to  entitle  the  plaintiff  to  recover 
the  year's  rent  for  the  Mill  Field,  but  granted  a  rule  nisi 
to  reduce  the  damages. 

In  the  present  Sittings,  (December  3), 

Davison  and  Grove  shewed  cause. — The  plaintiff  is  en- 
titled to  maintain  this  action  for  the  recovery  of  the  rent 
due  to  him  by  the  defendants,  by  reason  of  their  occupa- 
tion of  that  portion  of  the  land  upon  which  the  railway 
was  placed.  [Parke,  B. — Shew  us  in  the  first  place  that 
Colonel  Cameron  was  in  a  position  to  recover  rent  from 
the  defendants  before  the  notice  of  mortgage  was  given  to 
the  defendants.] — It  was  here  contended  that  the  evi- 
dence supported  such  a  contract  between  Colonel  Cameron 
and  the  defendants. — Upon  the  notice  being  given,  the 
defendants  became  liable  to  the  rent  of  the  premises 
they  had  occupied.  They  were  mere  trespassers, — the 
plaintiff  was  legally  entitled  both  to  the  land  and  to  the 
rent  His  title  was  not  disputed.  Evans  v.  Elliott  (a) 
will  no  doubt  be  relied  upon  by  the  defendants;  but  that 
case  is  not  consistent  with  several  authorities  upon  this 
question.  In  Pope  v.  Biggs  (b)  it  was  held  that  a  mort- 
gagee, upon  giving  notice  to  the  tenant  holding  the  mort- 
gaged premises  under  a  lease  granted  by  the  mortgagor 
after  the  mortgage,  is  entitled  to  receive  from  those  te- 
nants the  rents  actually  due  at  the  time  of  the  notice, 
as  well  as  those  which  accnied  due  p.fterwards.  Bayley,  J., 
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there  says,  "  I  hare  no  doubt  that,  in  point  of  law,  a  ten* 
ant  who  comes  into  possession  under  a  demise  from  a 
mortgagor,  after  a  mortgage  executed  by  him,  may  consi' 
der  the  mortgagor  his  landlord  so  long  as  the  mortgagee 
allows  the  mortgagor  to  continue  in  possession  and  re- 
ceive the  rents;  and  that  payment  of  the  rents  by  the  ten- 
ant to  the  mortgagor,  without  any  notice  of  the  mortgage, 
is  a  valid  payment  But  the  mortgagee,  by  giving  notice 
of  the  mortgage  to  the  tenant,  may  thereby  make  him  bis 
tenant,  and  entitle  himself  to  receive  the  rents.*'  [Parke,  R 
— I  do  not  think  that  the  case  itself  supports  your  position, 
although  the  dictum  of  Mr.  Justice  Bayley  is  in  your  favonr. 
But  that  is  all,  for  the  case  merely  decides,  and  no  donbt 
correctly,  that  the  tenant,  upon  an  eviction  by  title  para- 
mount, is  entitled  to  dispute  the  mortgagor's  title  to  the 
land.]  Limdey  v.  Hodgson  (a)  decided  that  an  action  for 
use  and  occupation  is  maintainable  by  the  mortgagee  for 
rent  due  after  notice  given  to  the  tenant,  without  attorn- 
ment; and  it  would  seem  that  the  effect  of  such  notice  is 
the  same  as  to  the  by-gone  rent  as  it  is  as  to  the  afler-accm- 
ing  rent.  Birch  v.  Wright  (b)  is  also  in  the  plaintiff's  favour. 
[Martin,  B. — Standen  v.  Chrisrrui8(c)  is  against  you;  for  in 
one  of  the  points  made  in  that  case,  which  appears  to  have 
involved  a  similar  question,  the  Court  of  Queen's  Bench 
seem  to  rest  the  action  for^ise  and  occupation  upon  a  con- 
tract between  the  parties,  the  count  for  use  and  occupation 
stating,  as  the  Court  there  say,  that  the  defendant  occupied 
by  the  sufferance  and  permission  of  the  plaintiff.]  So  here, 
as  the  owner  could  have  ejected  the  defendants  but  did  not 
do  so,  they  held  the  land  by  his  permission.  The  notice 
determines  the  mortgagor's  right,  and  entitles  the  mort- 
gagee to  the  rent:  WaddUove  v.  Bamett  (d).  [Martin,  R— 
So  that,  if  the  tenant  had  held  the  premises  at  a  pepper 


(a)  16  East,  99. 

(b)  1  T.  R.  378. 


(c)  10Q.B.  135. 

(d)  2  Ring.  N.  C.  538. 
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com  rent,  the  mortgagee  might  say,  "  pay  me  the  real  value 
of  the  land"]  In  Tlie  Mayor  JuC,  of  Xewport  v.  Saunders  (a), 
it  was  held  that  assumpsit  may  be  maintained  by  the 
owner  of  a  market  for  stallage,  without  shewing  any  con- 
tract in  fact  between  him  and  the  occupier  of  the  stall 
[Martin,  B.,  I  have  good  reasons  for  knowing  that  the  case 
was  not  very  strongly  pressed  upon  the  Court,  and  that 
the  question  in  dispute  would  not  have  been  set  at  rest 
by  that  decision,  if  the  parties  had  felt  it  their  interest  to 
have  the  matter  discussed  in  a  higher  Court.]  They  also 
referred  to  Moss  v.  Gallimore  (6),  Johnson  v.  Jones  (c),  Hull 
V.  Vaughan  (d),  CHbson  v.  Kirk  (e),  Doe  d.  Higginbotham  v. 
Barton  (/),  Kiriiand  v.  Pounsett  (g),  Partington  v.  Wood- 
cock (A),  Foster  v.  Stewart  (i),  and  to  the  notes  to  Moss  v. 
OaUimore  (k) ;  and  Parke,  B.,  referred  to  Burrowes  v.  Gra- 
din  (/),  and  Howard  v.  Shaw  (m). 
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Benson  in  support  of  the  rule. — Even  upon  the  assump- 
tion that  the  mortgagor  could  have  maintained  an  action 
for  use  and  occupation  against  the  defendants,  that  con- 
tract has  not  been  transferred  to  the  plaintiff.  All  the 
authorities  shew  that,  in  order  to  make  the  tenant  liable 
to  the  mortgagee  for  either  by-gone  or  after-accruing  rent, 
there  must  be  a  contract  between  the  parties,  by  which 
the  tenant  undertakes  to  pay  th^  mortgagee  the  rent  It 
has  been  said  that  the  mortgagee  may  waive  the  tort 
and  sue  upon  the  contract;  but  in  order  to  sustain  the 
action  a  contract  must  be  established.  Thus  the  count  for 
use  and  occupation  always  states  that  the  defendant  held 
the  premises  by  the  permission  and  sufferance  of  the  plain- 


(a)  8B.&  Ad.  411. 
(ft)  Dougl.  279. 
\e)  9  A.  &  E.  809. 
(d)  6  Price,  157. 
(O  1  Q.  B.  858. 
(/)  1 1  A.  &  E.  807. 

YOL.  V. 


(g)  2  Taunt.  145. 
{h)  6  A.  &  E.  690. 
(0  SM.  &S.  191. 
(A)  1  Smith,  L.  C.  310. 
(0  ID.  &L.  P.C.213. 
\m)  8M.  &  W.  118. 

P  P  P  EXCH. 


9.% 


EXCHEQUER   REPORTS. 


1850. 

TlTBNKB 
V. 

Camxbox's 

coalbrook 

Stsajc  Coal 

Co. 


tiff.  This  allegation  is  a  material  one,  and  is  put  in  issue 
by  the  plea  which  denies  the  contract:  WaddUove v.BametL 
That  case  indeed  shews  that  there  is  a  new  contract,  which 
dates  from  the  time  the  notice  is  given.  The  mortgagor  is 
not  the  mortgagee's  agent  for  the  purpose  of  making  the 
contract  If  such  a  contract  were  to  be  implied,  the  mort- 
gagee, after  remaining  silent  for  several  years,  might  un- 
expectedly give  the  occupier  of  the  land  notice  to  pay  him 
all  arrears.  To  hold  the  tenant  liable  upon  such  terms, 
would  be  to  fix  a  contract  upon  parties  between  whom 
there  is  no  privity  whatever.  The  cases  of  Evans  v.  MuMj 
and  Browne  v.  Storey  (a),  are  express  authorities  that  the 
mere  notice  is  not  sufficient,  but  that  a  distinct  contract 
must  be  shewn  to  exist  between  the  occupier  of  the  land 

and  the  mortgagee. 

Cur.  adv.  vult 


Parke,  B.,  now  said — This  was  an  action  which  was 
brought  by  the  mortgagee  for  use  and  occupation,  agumt 
a  Company  which  had  been  established  by  the  defendants, 
and  which  was,  I  believe,  a  corporate  body.  The  action  was 
for  the  use  and  occupation  of  one  part  of  the  land  which 
was  occupied  by  the  railroad,  and  for  another  part  which  is 
called  the  Mill  Field.  The  cause  was  tried  before  my  bo- 
ther WiUiams,  when  a  verdict  was  found  for  the  plaintiff; 
but  the  learned  Judge,  doubting  whether  there  was  suffi- 
cient evidence  to  go  to  the  jury  with  respect  to  the  whole 
or  any  part,  reserved  leave  to  the  defendants'  counsel  to 
move  either  to  enter  a  nonsuit,  or  to  reduce  the  damages, 
as  the  Court  should  be  of  opinion  that  there  was  no  evidence 
to  sustain  the  action  either  as  to  the  whole  or  a  portion 
of  the  premises.  The  Court  was  of  opinion,  on  the  motion 
for  a  rule  to  shew  cause,  that  there  was  ample  evidence  to 
sustain  it  with  respect  to  that  part  called  the  Mill  Field;  but 
doubting  as  to  the  remainder,  they  granted  a  rule  to  shew 


(fl)  1  Man.  &Gr.  117. 
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cause  as  to  the  reduction  of  the  damages  only.    On  shew*        185<). 
ing  cause,  it  appeared  that  there  was  some  evidence  to  go       Turkkr 
to  the  jury  of  the  defendants  having  occupied  this  part  of     f^    ^'    , 
the  land  by  permission  of  the  plaintiff.    Colonel  Cameron     Coalbrook 
was  the  proprietor  of  the  property^  and  mortgaged  it  to  the  ck). 

plaintiff  Turner.  Afler  the  mortgage,  the  Cameron's  Com- 
pany was  established,  and  by  some  agreement  or  under- 
standing with  him,  or  in  what  other  way  does  not  appear 
by  the  evidence,  the  Coal  Company  occupied  the  land  by 
laying  their  rails  upon  it  It  appears  that  afterwards, 
when  they  were  called  upon  for  compensation,  there  was 
a  negotiation  between  the  plaintiff  and  the  defendants  for 
Uie  payment  of  compensation  for  the  whole.  That  is  evi- 
denee  to  go  to  the  jury,  that  the  defendants  had  held  the 
land  upon  the  terms  that  they  were  to  pay  for  it  to  the 
mortgagee,  but  it  was  not  more  than  evidence  to  go  to  the 
jury;  and  if  my  brother  Williams  had  left  that  question 
to  the  jury,  there  would  have  been  no  ground  to  disturb 
the  verdict.  But  it  appears,  on  the  admission  of  the  learn- 
ed counsel  on  both  sides,  that,  iii  leaving  the  case  to  the 
jury,  my  brother  WiUiams  told  them,  that  the  plaintiff 
was  in  a  condition  to,  and  by  law  might,  waive  the  action 
of  trespass,  which  he  was  entitled  to  bring  for  the  occu- 
pation of  the  land  by  the  Railway  Company,  and  to  bring 
an  action  for  use  and  occupation  instead.  That,  I  think, 
upon  the  cases  may  be  considered  to  be  a  doubtful  ques- 
tion. Supposing  the  plaintiff  to  be  simply  in  the  situation 
of  a  person  in  possession,  and  the  defendants  to  have  tres- 
passed on  the  land,  and  to  have  occupied  that  land  to  his 
exclusion  for  some  time,  whether  that  would  have  been 
a  ground  to  recover  for  use  and  occupation,  on  the  princi- 
ple that  the  plaintiff  might  waive  the  trespass  and  recover 
in  assumpsit,  is  a  matter  which  may  be  treated  as  some- 
what doubtful.  But  in  this  case,  we  are  all  clearly  of 
opinion,  that  the  plaintiff  was  not  in  a  condition  to  bring 
an  action  of  trespass,  inasmuch  as  he  was  mortgagee  out  of 
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1850. 

Litchfield  v.  Ready.  j^^^  4 

XRESPASS  for  mesne  profits  from  the  25  th  of  Novem-  a  mortgagee 
ber,  1848,  to  the  15th  of  November,  1849.— The  defendant  BConl'lE^eB 
pleaded,  first,  Not  guilty;  and,  secondly,  that  the  mes-  notice  of  the 
suage  in  which  &c.  was  not  the  messuage  of  the  plaintiff,  the  tenant 
Upon  these  pleas  issues  were  joined.     At  the  trial,  before  pied  since 
Alderson,  B.,  at  the  Middlesex  Sittings  in   last  Easter  J?^™?''*^?^*^' 

'  '■^  cannot  main- 

Term,  it  appeared  that,  on  the  24th  of  November,  1846,  tain  trespass 

1  .         .  .  .  for  mesne 

the  premises  in  question  were  mortgaged  in  fee  by  one  profiu  against 
Sharpe  to  the  plaintiff;  and  that  in  September,  1848,  ^ereXlI^' 
Sharpe  let  them  to  the  defendant     In  September,  1849,  c™ed  due 

^    ^     ^  ^  x-  ?  »   since  the  date 

the  plaintiff  gave  notice  of  the  mortgage  to  the  defend-  ofthemort- 
anty  at  the  same  time  requiring  payment  of  the  rent    On  entiy  upon  the 
the  27th  of  October,  1849,  a  declaration  in  ejectment,  at  n'Sicf^The^ 
the  suit  of  the  plaintiff,  was  served  upon  the  defendant :  and  doctrine  of 

^    ,  1      1        1   /.      -I  relation  ap- 

on  the  31st  of  the  same  mouth  the  defendant  gave  the  plies  only  as 

••If       •        T    J     *        J  between dis- 

following  J  udge  s  order :—  seisor  and  dis- 

seisce,  in 

"  Doe  on  the  Demise  of  C.  Litchfield,  Plaintiff,  against  the  re-entry 
Richard  Roe,  Defendant;  Henry  Ready,  Tenant  S^iTto  prior 

"  Upon  reading  the  consent  of  the  attorney  of  the  les-  the"  wner%iid 
Bor  of  the  plaintiff,  and  of  Henry  Ready,  the  tenant  in  J^iTori^JSl^ 
IK)68essi<)n,  I  do  order  that  all  further  proceedings  in  this  ^e^ 

where  the 

action  be  stayed  until  the  15th  of  November  next,  the  mortgagee 
tenant  in  possession  hereby  undertaking  on  that  day  to  Sc^mor^^ 
rive  up  possession  of  the  premises  in  the  declaration  of  to  the  tenant 

o  r   r  r  m  possession, 

who  had 
become  tenant  since  the  mortgage,  and  made  an  entry,  and  suWipicntly  served  a  notice  of 
(jectment  upon  Uie  tenant,  who  gave  a  jndge*8  order,  by  which  it  was  agreed  that  the  action 
should  be  stayed  upon  the  tenant's  unaert^ng  to  give  up  possession  of  the  premises  on  a 
day  named  therein;  and,  in  default  thereof,  the  mortgagee  was  to  be  at  liberty  to  sign  final 
jodgment,  and  to  issue  execution  agaiust  the  teimnt  for  the  whole  costs  of  the  action: — 
Heffif  first,  that  the  mortgagee  was  not  in  a  condition  to  maintain  an  action  of  trespass 
to  recover  the  mesne  profits  from  the  date  of  the  mortgage,  inasmuch  as  he  never  had  such 
a  poivcHiion  as  is  necessary  toHUi»i>orl  (he  action;  and,  secondly,  tliat  the  Judge's  order  could 
not  be  considered  as  equivalent  to  a  jud^i^cnt  by  default  in  ejectment,  or  as  any  evidence 
of  the  mortgagee's  prior  occu[>atiou  of  the  premises. 
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would  seem  so.  In  former  times  the  action  of  ejectment  1850. 
was  in  fact  an  action  for  damages,  and  the  measure  of  the  litohfuld 
damages  was,  the  profits  of  the  land  accruing  during  the 
time  the  defendant  had  held  the  land.  The  effect  of  the  ac- 
tion of  ejectment  is  merely  to  connect  the  owner  of  the 
land  with  the  possession.  The  entry,  by  the  doctrine  of 
relation,  vests  the  possession.  It  is  thus  laid  down  in 
BuUer's  N.  P.  (a),  "  In  case  the  plaintiff  can  prove  his  title 
accrued  before  the  time  of  the  demise,  and  prove  the  de- 
fendant to  have  been  longer  in  possession,  he  shall  recover 
ai&tecedent  profits;  but  in  such  case  the  defendant  will  be 
at  liberty  to  controvert  the  title,  which  he  cannot  do  in  case 
the  plaintiff  do  not  go  for  more  time  than  is  contained  in 
the  demise;  because  being  tenant  in  possession,  he  must 
have  been  served  with  the  declaration,  and  therefore  the 
record  is  against  him  conclusive  evidence  of  the  title;  but 
against  a  precedent  occupier  the  record  is  no  evidence, 
and  therefore  against  such  a  one  it  is  necessary  for  the 
plaintiff  to  prove  his  title,  and  also  to  prove  an  actual 
entry;  for  trespass,  being  a  possessory  action,  cannot  be 
maintained  without  it''  And  then  the  learned  author  goes 
on  to  say:  "But  it  may  admit  of  doubt  what  proof  of  an 
actual  entry  is  sufficient.  It  has  been  said  that  the  plain- 
tiff will  be  entitled  to  recover  the  mesne  profits  only  from 
the  time  he  can  prove  himself  to  have  been  in  actual 

possession Others  have  holden  that  when 

once  he  has  made  an  actual  entry,  that  would  have  re- 
lation to  the  time  his  title  accrued,  so  as  to  entitle  him 
to  recover  the  mesne  profits  from  that  time."  That  ap- 
plies to  the  present  case.  In  the  recent  case  of  Tharpe  v. 
Stcdkuood(b)  where  the  doctrine  of  relation  was  discussed, 
CoUman,  J.,  in  the  course  of  the  argument,  said:  "After 
a  verdict  for  the  plaintiff  in  ejectment,  the  lessor  of  the 
plaintiff  may  maintain  an  action  for  mesne  profits  aute- 

(«)  87  a.  (b)  5  M.  &  G.  760. 
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tenant,  as  lie  would  then  pay  the  rent  twice.    Lord  Mans-        1850. 
fiddf  C.  J.,  gave  no  opmion  on  the  point,  but  said,  there     litohfield 
might  be  a  distinction;  for  the  mortgagor  might  be  consi-  ^• 

dered  as  receiving  the  rent  in  order  to  pay  the  interest,  by 
an  implied  authority  from  the  mortgagee,  until  he  deter- 
mined his  wilL  [ParkCy  R — ^I  think  the  authorities  are 
against  your  proposition.]  Wheder  v.  Montefiore  (a)  may 
seem  to  be  so,  but  that  proceeded  on  the  ground  that  a 
lessee  before  entry  cannot  maintain  trespass;  and  the  doc- 
trine of  relation  by  entry  was  not  discussed,  for  there  was 
no  entry.  Here  the  plaintiff  is  mortgagee  in  fee,  and  has 
entered.  [ParkSy  B. — ^The  doctrine  of  relation  applies  only 
to  the  case  of  disseisor  and  disseisee.  See  Com.  Dig.  Tres- 
pass (B.  3.),  Cro.  Jac.  604,  Perry  v.  Bowes  (6).]  In  a 
note  to  Butcher  v.  Butcher  {c),  which  may  be  quoted  to 
shew  what  was  the  general  opinion  as  to  the  law  upon 
this  point  at  that  time,  it  is  said,  "  Ejectment  is  founded 
upon  a  right  to  enter  and  make  the  demise  to  the  nomi- 
nal lessee;  whoever  therefore  can  maintain  ejectment,  may 
enter  peaceably  without  action,  and  upon  such  entry  the 
legal  possession  vests,  with  relation  to  the  period  at  which 
the  title  of  the  party  accrued,  so  that  he  may  now  sue  for 
the  mesne  trespasses;  which  brings  the  right  of  possession 
and  the  lawfulness  of  the  entry  directly  in  question." 

In  the  second  place,  the  Judge's  order  which  the  defend- 
ant has  given  is,  ia  effect,  equivalent  to  a  judgment  by 
default  in  an  action  of  ejectment,  which  is  evidence  of 
the  plaintiff's  title  and  possession  from  the  date  of  the  de- 
mise laid  in  the  declaration  in  the  ejectment  brought  to 
recover  the  possession  of  these  premises:  Aslin  v.  Parkin  (d). 
This  order  is  as  much  evidence  of  the  plaintiff's  title  and  of 
his  right  of  entry,  by  the  confession  of  the  defendant,  as  is 
a  judgment  in  ejectment,  unless  there  be  some  magic  in 

(a)  2  Q.  B.  133.  (c)  1  Man.  &  Ry.  221. 

{b)  Vent.  361.  (d)  2  Burr.  665. 
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1S50.  the  mere  {^t  of  sigDing judgment  In  Hunifr  y.  BriUg{a)^ 
Lord  EUeiiboraughy  C.  J.,  thought^  that  the  judgment  in 
ejectment  was  not  evidence  of  title  against  the  defendant 
without  notice  of  the  ejectment;  but  that  his  sabeequent 
promise  amounted  to  an  f^mis^ion,  that  the  pluntiff  wa^ 
entitled  to  the  possession  of  the  premises^  and  that  he  him- 
self was  a  trespasser.  Calmrt  y.  HorsfaU  (b),  is  also  to  thj 
same  effect. 

Aapland,  contrk,  was  not  called  upon. 

Parke,  B. — I  am  of  opinion  that  the  role  ought  to  be 
absolute.  There  are  two  questions  submitted  for  our  con- 
sideration in  this  case.  The  first  is,  whether  the  plaintiff, 
who  is  the  mortgagee  of  the  premises  in  question,  but  who 
was  not  in  actual  possession  until  the  i5th  of  November, 
1849,  can  mwitain  an  action  of  te^spass  for  mesne  profits 
antecedent  to  that  date.  And  the  second  question  is,  whe- 
ther the  Judge's  order  given  by  the  defendant  amounts  to 
an  agreement  on  his  part  to  put  himself  in  the  situation 
of  one  against  whom  judgment  in  ejectment  has  been  le- 
covered.  As  to  the  first  point,  the  question  is,  whether 
the  entry  by  the  plamtiff  at  the  later  date  creates  a  prior 
possession,  by  relation  back  to  the  date  of  the  mortgage 
deed,  the  plaintiff  not  having  been  in  actual  possession  at 
that  tima  The  general  doctrine  is,  that  where  a  man  is 
disseised  and  re-enters,  such  re-entry  refers  to  and  has  rela- 
tion back  to  the  time  of  his  first  entry,  and  he  may  bring 
an  action  of  mesne  profits,  and  recover  them  from  the  dste 
of  the  prior  entry;  for  there  he  was  in  actiial  possession  at 
the  time  the  trespass  was  committed.  But  that  rule  ^)- 
plies  only  to  cases  of  disseisin,  as  appears  by  the  books ;  and 
the  several  authorities  upon  the  subject  are  to  be  found 
collected  in  2  Roll.  Al^.  tit.  ''  Trespass  per  Relation,''  p. 
554,  and  those  are  all  cases  of  that  descriptioiL    Indeed, 

(a)  3  Camp.  454.  (b)  4  Eap.  167. 
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it  is  common  learning,  that  an  action  of  trespass  cannot  i860. 
be  maintained  without  an  actual  possession  by  entry  on  litchfibld 
the  land.  And  the  better  opinion  seems  to  be,  that  on  a  ^^ 
conveyance  imder  the  Statute  of  Uses,  the  party  to  whom 
the  land  is  conveyed  has  no  right  to  bring  an  action  of 
trespass  until  after  entry.  In  the  present  case,  there  is  no 
relation  back  to  the  title  of  the  mortgagee.  In  an  action  for 
mesne  profits  it  is  said  that  the  record  of  a  judgment  in 
ejectment  is  conclusive  evidence  of  the  plaintiff's  title,  un- 
less he  waives  his  right  of  replying  it  by  way  of  estoppel, 
when  he  has  an  opportunity  of  placing  it  on  the  record, 
but  fails  to  do  so.  This  matter  was  much  discussed  in  Doe 
V.  WeUartuin,  where  the  estoppel  was  replied;  but  in  Arm- 
strong V.  Norton  (a),  decided  in  the  Court  of  Exchequer  in 
Ireland,  the  estoppel  was  not  replied.  The  Court  there 
held,  that  the  judgment  was  not  more  than  prima  facie 
evidence  of  the  plaintiff's  title;  but  as  the  New  Rules  have 
not  been  introduced  into  those  Courts,  the  defendant  is  at 
liberty  to  enter  fully  into  his  defence  under  the  general 
traverse  of  not  guilty,  and  the  matter  is  at  large,  and  the 
plaintiff  has  no  opportunity  of  repljdng  the  estoppel.  In 
Doe  V.  Huddart  (6),  it  was  held,  that  as  the  defendant  af- 
forded the  plaintiff  an  opportunity  of  relying  on  the  es- 
toppel by  way  of  replication,  of  which  he  did  not  avail 
himself,  the  evidence  was  not  conclusive.  The  rule  is  thus 
laid  down  in  Treviban  v.  Lawrence{c) : — "  Where  the  plain- 
tiff's title  is  by  estoppel,  and  the  defendant  pleads  the  ge- 
neral issue,  the  jury  are  bound  by  the  estoppel;  for  here  is 
a  title  in  the  plaintiff  that  is  a  good  title  in  law,  and  a  good 
title  if  the  matter  had  been  disclosed  and  relied  on  in 
pleading;  but  if  the  defendant  pleads  the  special  matter, 
and  the  plaintiff  will  not  rely  on  the  estoppel  when  he 
may,  but  takes  issue  on  the  fact,  the  jury  shall  not  be 
bound  by  the  estoppel,  for  then  they  are  to  find  the  truth 

(a)  2  Irish  L.  Rep.  96.  (c)  2  Ld.  Raym.  1048 ;  1  Salk. 

{h)  2  Cr.  M.  &  R.  316.  276. 
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bound  to  establish  a  title 
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position  to  maintain  an  action  of  trespass  for  mesne  pro-        1850. 
fits  prior  to  that  date.  u^^^^u 

The  other  question  in  the  case  is,  whether  the  agreement  *^- 

by  the  Judge's  order  has  the  same  effect  as  a  recovery  by 
judgment  in  ejectment.  It  is  in  effect  totally  different;  the 
only  matter  in  dispute  at  the  time  being,  whether  the  de- 
fendant was  to  give  up  possession  of  the  premises  without 
being  liable  to  the  costs  of  signing  judgment  in  ejectment 
and  of  the  execution.  There  is  no  plea  of  accord  and  sa- 
tisfaction, and  therefore  it  is  not  necessary  to  give  any 
opinion  upon  the  effect  of  the  agreement  as  an  answer  to 
the  action;  for  the  only  issue  upon  which  the  present  ques- 
tion depends  is  that  which  is  a  denial  that  the  close  in 
which  the  trespass  was  committed  was  at  that  time  the  close 
of  the  plaintiff.  Now  the  meaning  of  this  plea  has  been 
settled  by  the  case  of  Jones  v.  Chapman  (a).  Here  the 
plaintiff's  title  to  the  property  is  not  disputed,  the  only 
question  being  whether  he  had  such  a  possession  of  the  pro- 
perty at  the  time  as  is  sufficient  to  maintain  this  action ; 
and  I  am  of  opinion  that  the  bare  fact  that  he  is  the  mort- 
gagee, to  which  the  case  is  now  reduced,  is  not  of  itself 
sufficient. 

Alderson,  B.,  Platt,  B.,  and  Martin,  B.,  concurred. 

Rule  absolute  (6). 

(a)  2  Exch.  S03.  (b)  See  the  last  case. 
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1850. 


Dec.  6. 


To  an  action 
by  the  indorsee 
against  the  ac- 
ceptor of  a  bill 
of  exchaiifee, 
the  defendant 
pleaded,  that 
the  drawer  in- 
dorsed the  bill 
to  the  plain- 
tiff without 
value  or  con- 
sideration, 
and  that  the 
plaintiff  al- 
ways held  the 
same  without 
value  or  con- 
sideration; 
and  that,  after 
the  bill  became 
due,  the  draw- 
er accepted 
certain  scrip 
certificates 
from  the  de- 
fendant, in 
full  satisfiic- 
tion  and  dis- 
charge of  the 
bill.    Repli- 
cation, that 
the  bill  was 
indorsed  for 
a  good  and 
sufficient  con- 
sideration. 
Issue  thereon : 
— Hddf  after 
verdict,  that 
the  plea  was 
bad,  and  that 
the  plaintiff 
was  entitled 
to  judgment 
non  obstante 
veredicto. 


MiLNES  V.  Dawson. 

Assumpsit  on  a  bUl  of  exchange  for  45i.  19&,  payable 
three  monthis  after  date,  drawn  by  one  James  Hanson  upon 
and  accepted  by  the  defendant,  and  indorsed  by  Hanson 
to  the  plaintiff.— The  fifth  plea  stated,  that  there  neveriras 
any  value  or  consideration  whatever  for  the  indorsement  of 
the  bill  by  the  said  J.  Hanson  to  the  plaintiff,  and  that  the 
plaintiff  took  and  received  and  hath  always  held  the  same 
without  any  value  or  consideration  for  the  same;  and  that 
after  the  bill  became  due  and  payable  according  to  the  te- 
nor thereof,  and  before  the  commencement  of  the  suit,  the 
said  J.  Hanson,  with  the  assent  and  concurrence  of  the  d^ 
fendant,  took  and  appropriated  certain  scrip  certificates 
and  certificates  of  shares,  of  and  belonging  to  the  defendant, 
in  divers  railway  companies  and  of  great  value,  to  wit,  of 
a  value  far  exceeding  the  amount  of  the  said  bill  and  of 
all  interest  thereon,  and  of  all  damages  by  reason  of  the 
non-payment  thereof,  and  which  certificates  had  been  be 
fore  then  deposited  with  him  the  said  J.  Hanson  as  a  se- 
curity for  the  pajnnent  of  the  money  secured  and  made 
payable  by  the  said  bill,  in  full  satisfaction  and  discharge 
of  the  said  bill,  interest,  and  damages. — Verification.  Re- 
plication, that  the  said  bill  was  indorsed  by  the  said  J. 
Hanson  to  the  plaintiff,  as  in  the  declaration  mentioned, 
for  a  good  and  sufiicient  consideration,  to  wit,  to  the  full 
amount  of  the  said  bill;  concluding  to  the  country:  upon 
which  issue  was  joined.  There  was  another  plea,  which 
raised  a  similar  issue. 

At  the  trial,  before  Parfe,  B.,  at  the  London  Sittings  in 
last  Trinity  Term,  the  issues  raised  by  the  three  first  pleas 
were  found  in  favour  of  the  plaintiff,  and  the  jury  were 
discharged  as  to  the  fourth;  but  the  issues  raised  by  the 
fifth  and  last  plea  were  found  for  the  defendant. 


/.  Brown,  in  Michaelmas  Term,  obtained  a  rule  nisi  to 
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enter  judgment  non  obstante  veredicto  upon  the  fifth  and         id50. 


Hoggins  shewed  cause. — The  plea  is  a  good  answer  to 
the  action  after  verdict.  The  plaintiff  never  having  given 
toy  value  or  consideration  for  the  bill,  and  it  being  over- 
due, the  executed  agreement  between  Hanson  and  the  de- 
fendant precludes  the  plaintiff  from  recovering  the  amount 
of  the  bill  from  the  defendant.  [Parke,  B. — Hanson  trans- 
fers the  bill  to  the  plaintiff,  who  thereupon  becomes  the 
holder,  and  the  right  to  sue  upon  it  is  vested  in  him.  It 
does  not  appear  that  the  bill  was  indorsed  after  it  became 
due.  That  being  so,  what  possible  right  can  Hanson  have 
to  receive  the  amount  of  the  bill?]  In  point  of  law,  the 
plaintiff  was  the  mere  agent  of  Hanson  to  receive  the  mo- 
ney; a  settlement  therefore  with  Hanison  is  a  discharge  of 
the  bilL  In  case  the  plaintiff  had  received  the  amount  of 
the  bill,  it  would  have  been  his  duty  to  account  for  it  with 
Hanson,  who  could  have  enforced  such  ri^t  against  him 
by  an  action  for  money  had  and  received,  or  perhaps  by 
treating  it  as  a  loan.  [Parke,  B. — Suppose  the  bill  was 
given  to  the  plaintiff;  the  only  issue  is,  whether  the  plain- 
tiff gave  a  good  and  valuable  consideration  for  it.  Sup- 
pose the  plea  had  alleged  that  the  bill  was  handed  over 
to  the  plaintiff  as  trustee,  would  it  have  been  a  good 
plea?  Alderaon,  B. — The  argument  in  truth  proceeds  upon 
the  assumption  that  the  bill  never  was  transferred  to  the 
plaintiff.]  It  is  submitted  that  the  plaintiff  was  merely 
Hanson's  agent,  and  had  only  a  naked  authority  from  him 
to  sue  upon  the  bill  with  that  object. 

/.  Brown,  contr^,  was  not  called  upon. 

Parks,  B. — I  am  of  opinion  that  this  rule  ought  to  be 
absolute.  The  fifth  and  last  pleas,  which  are  in  substance 
the  same,  state,  that  Hanson  indorsed  the  bill  to  the  plain- 


ts. 
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1850.  tiff  without  any  consideration  or  value,  and  that  the  plain- 
M1LNB8  ^^ff  never  gave  any  consideration  or  value  for  it;  and  that 
r,  ^'  after  it  became  due  Hanson  and  the  defendant  entered 

Dawson. 

into  an  agreement,  by  which  the  former  accepted  certam 
scrip  in  discharge  and  satisfaction  of  the  bilL    It  would 
be  altogether  inconsistent  with  the  negotiability  of  these 
instruments,  to  hold,  that  after  the  indorser  has  transfer- 
red the  property  in  the  instrument,  he  may,  by  receiving 
the  amount  of  it,  affect  the  right  of  his  indorsee.    When 
the  property  in  the  bill  is  passed,  the  right  to  sue  upon  the 
bill  follows  also.     The  question,  whether  Hanson  could  sue 
the  plaintiff,  we  are  not  now  called  upon  to  determine.    If 
it  had  been  averred  that  the  plaintiff  held  the  bill  as  his 
agent,  I  should  not  have  much  difficulty  in  saying  that  the 
action  would  lie.     A  bill  of  exchange  is  a  chattel,  and  the 
gift  is  complete  by  delivery  coupled  with  the  intention  to 
give.     If  the  question  as  to  the  rights  between  donor  and 
donee  were  now  discussed,  with  reference  to  the  state  of  the 
law  on  the  subject  as  it  stood  towards  the  close  of  the  last 
century,  we  might  hold  otherwise  than  we  now  do.    It  has 
been  said,  that  the  donee  of  a  bill  of  exchange  cannot  sue 
the  donor  upon  it,  as  the  donor  may  well  allege  that  the  do- 
nee did  not  give  any  consideration  for  it.    See  HoUid/iyv. 
Atkinson  {a),  and  Mr.  Chitty's  work  on  Bills  of  Exchange, 
where  the  cases  are  to  be  found  collected  at  page  74.  And 
therefore  it  may  be  said,  that  if  this  bill  was  a  gift  from 
Hanson,  the  plaintiff  could  not  have  sued  him  upon  it; 
but  still  Hanson  transferred  all  his  rights  to  the  plaintiff; 
and  how,  therefore,  can  it  be  contended  that  a  payment  to 
the  donor  is  to  be  taken  as  a  satisfaction  of  a  bill  in  the 
hands  of  the  donee?    The  learned  counsel  contends,  that 
it  is  to  be  presumed  that  the  indorsement  took  place  after 
the  bill  had  become  due  and  payable.     But  we  are  not  at 
liberty  to  draw  any  such  inference;   and  it  is  perfectly 
consistent  with  everything  that  is  stated  in  this  plea,  that 

(a)  5  B.  &  C.  501. 


V, 

Dawson. 
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the  full  title  in  the  bill  was  transferred  to  the  plaintiff.  1850. 
If  the  plea  had  alleged  that  the  plaintiff  held  the  bill  as  milnm 
Hanson's  agent,  merely  for  the  purpose  of  receiving  the 
money  for  him,  then  a  payment  to  either  party  would 
have  been  a  good  discharge  of  the  party  liable  upon  the 
bill,  and  the  plea  would  have  been  good;  but  in  truth  the 
plea  does  not  contain  any  such  averment,  and  consequent- 
ly it  cannot  be  sustained. 

Alderson,  6. — I  am  of  the  same  opinion.  It  is  not  ne- 
cessary to  say  whether  Hanson  could  maintain  an  action 
for  the  recovery  of  this  amount  from  the  plaintiff.  But 
by  the  indorsement  he  has  transferred  to  the  plaintiff  all 
the  rights  which,  before  the  indorsement,  he  had  of  su- 
ing upon  the  bill  If  therefore  he  has  parted  with  all 
his  rights,  and  that  of  suing  on  the  bill,  and  the  plaintiff 
has  them,  how  is  it  possible  to  say  that  a  payment  to  Han- 
son, who  has  not  the  bill,  is  a  due  payment  to  the  plain- 
tiff, who  has  it  ? 

Platt,  B.,  and  Martin,  B.,  concurred. 

Rule  absolute 


VOL.  V.  w  w  Q  £XCU. 
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of  assignment  as  should  be 
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18th  of  December,  1845, 
on  the  completion  of  the 
after  containing  an  aTerni 
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The  defendants  8evere<] 
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ing  of  the  agreement  upon  which  the  present  action  was  1850. 
brought,  the  levels  of  the  line  of  railway  were  altered,  and  hi7iiphr«y« 
the  Morley  contract  was  given  up  by  agreement  between  the 
Bailway  Company  and  the  defendants,  and  a  tunnel  was 
executed  by  other  persons,  at  a  cost  of  200,000/.,  of  which 
180,0002L  was  to  be  paid  in  the  course  of  the  work,  and 
the  farther  sum  of  10,0002.  upon  the  completion  of  the 
tunnel,  and  10,0002.  was  to  be  retained  until  the  expira^ 
tion  of  a  year  after  the  completion  of  the  tunnel,  during 
which  period  the  contractors  were  to  maintain  it  in  re- 
pair This  action  was  commenced  before  the  expiration 
of  this  period  of  a  year,  but  after  the  tunnel  had  been  fi* 
nished  and  the  line  opened  for  traffic.  It  was  objected, 
on  the  part  of  the  defendant,  that  the  plaintiff  was  not 
entitled  to  recover  in  this  action;  and  the  learned  Judge 
being  of  that  opinion,  a  verdict  was  entered  for  the  defend- 
ant upon  the  above  issue,  leave  being  reserved  to  the  plain- 
tiff to  move  to  enter  a  verdict  for  him  on  that  issue. 

In  Michaelmas  Term  last,  WelAy  obtained  a  rule  accord- 
ingly. 

Chilton  and  DapUan  now  shewed  cause,  and  contended 
that  the  defendant  was  entitled  to  retain  the  verdict  en- 
tered for  him,  inasmuch  as  the  ''  Morley  contract "  wi^  the 
contract  prior  to  the  completion  of  which  the  plaintiff  had 
no  right  of  action  for  the  amount  now  sought  to  be  reco- 
vered; that  the  Morley  contract  had  been  abandoned,  and 
that  the  new  contract  could  not,  for  the  purposes  of  the 
present  action,  be  considered  as  the  same  thing  as  the  ori- 
ginal contract;  and  moreover,  upon  the  assumption  that 
the  new  contract  could  be  considered  as  taking  the  place 
of  the  old  one,  the  action  was  premature,  as  the  twelve 
months,  during  which  the  works  were  to  be  maintained  in 
repair,  and  during  which,  therefore,  the  contract  continu- 
ed to  subsist,  had  not  expired. 


Jokes. 
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law.  Welsby,  in  support  of  the  rule,  urged  that  when  the 

Ht'mphriys  agreement  between  the  plaintiff  and  the  defendants,  and 
the  subject  matter  of  it,  were  fairly  taken  into  considera- 
tion, the  reasonable  construction  to  be  put  upon  ihat 
agreement  was,  that  the  works  which  formed  the  subject 
of  the  original  contract  with  the  Company  should  be  com- 
pleted ;  that,  in  effect,  the  new  contract  entered  into  with 
the  Company  had  carried  out  the  objects  of  the  Morlej 
contract;  and  that  the  word  "completed"  might  be  un- 
derstood as  referring  to  the  actual  completion  of  that  un- 
dertaking, which  the  plaintiff  and  the  defendants  had 
originally  agreed  to  ^complete.  And  secondly,  that  the  con- 
tract was  completed  when  the  works  were  finished  and 
the  railway  was  in  use,  although  a  portion  of  the  sum  to 
be  paid  was  not,  for  the  protection  of  the  Company,  actu- 
ally payable  until  afterwarda 

Aldrrson,  B. — ^You  ask  us  to  put  a  forced  construction 
upon  the  agreement  between  the  plaintiff  and  the  defend- 
ants, by  giving  a  fancifiil  meaning  to  the  word  "com- 
pleted." The  event  expressly  provided  for  by  the  parties 
has  never  happened.  We  might  work  injustice  to  the 
other  side  by  holding  that  the  original  contract  is  comple- 
ted by  the  completion  of  the  one  which  has  been  substi- 
tuted in  its  place. 

Platt,  B.,  concurred. 

Parke,  B. — ^The  agreement  requires  the  completion  of 
the  Morley  contract.  That  contract  never  was  completed, 
for  it  was  abandoned  by  the  contractors. 

Rule  dischai^ged. 
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1850. 

PbLL  V,  DaUBENY.  Dec.  6. 

jUEBT  for  work  and  labour,  journeys,  and  attendances  a  witness 
by  the  plaintiff  as  a  witness,  and  for  money  paid. — Plea,  Jenci^to  a 
never  indebted.     Issue  thereon.  te^lT^  ial 

At  the  trial,  before  Platty  B.,  at  the  Northamptonshire  in  a  civil  ac- 
Summer  Assizes,  it  appeared  that  the  action  was  brought  without  any 
to  recover  the  sum  of  46i  14?«.,  for  the  attendance,  journeys,  t^T^^^' 
and  expenses  incurred  by  the  plaintiff  in  attending  the  tain  an  action 

*  .  "for  ni8  expen- 

trial  of  a  cause  at  Westminster,  under  a  subpoend  duces  ses  against 

tecum  on  behalf  of  the  present  defendant,  the  then  plain-  gub^naed  ^ 

tiff  in  a  case  of  Daubeny  v.  Phipps.    The  claim  of  the  Jf  his^^tl^*'. 

present  plaintiff  was  for  2L  28.  per  diem  during  his  attend-  ance  being 

.^.  ,_,-«,.  -»  ^     ^  1  -%     evidence  from 

ance  at  the  trial,  IL  is.  tor  his  expenses,  and  Is,  3a.  per  mile  which  the  jury 
for  his  travelling  expenses.  He  had  received  5i  at  the  time  ^^tract*^  * 
of  the  subpoena  being  served  upon  him,  and  did  not  at 
that  time  make  any  further  demand.  The  defendant's 
case  was,  that  the  plaintiff  had  not  given  his  attendance 
in  the  character  of  a  witness  during  the  whole  of  the  time 
in  respect  of  which  he  claimed  to  recover;  but  no  objection 
was  taken  to  the  plaintiff's  case,  on  the  ground  that  a 
witness  who  is  subpcenaed  is  not  entitled  to  a  remunera- 
tion for  his  expenses.  The  learned  Judge  directed  the  jury, 
that  if  the  plaintiff  came  to  town  as  a  witness,  he  would 
be  entitled  to  receive  his  expenses;  and  he  left  it  to  them 
to  decide  whether  the  plaintiff  had  attended  in  town  for  as 
long  a  period  as  he  claimed  to  be  paid  for.  The  jury 
found  a  verdict  for  the  plaintiff  for  i9L  Ids.  in  respect  of 
his  expenses,  excluding  any  compensation  for  loss  of  time. 

Whitehurst  having  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection,  and  also  of  the  verdict  be- 
ing against  the  evidence. 

Macaiday,  MelloVy  and  Fidd  shewed  cause. — In  the  first 
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1850.  place,  the  defendant  cannot  at  this  period  ayail  himself  of  the 
proposed  objection  to  the  ruling  of  the  learned  Judge,  for  do 
point  was  made  at  the  trial  on  his  behalf,  that  an  implied 
contract  did  not  exist  between  the  plaintiff  and  the  defend- 
ant, that  the  former  was  to  have  his  expenses  reimbursed; 
the  only  question  raised  was,  whether  the  plaintiff  at- 
tended the  trial  as  a  witnesss  on  his  subpcena^  or  in  some 
other  character.  What  Tindaly  C.  J.,  in  Jones  v.  Br(nm{a\ 
says  with  reference  to  this  point,  is  strongly  in  the  plain- 
tiff's favour:  '*  I  think  that  the  plaintiff,  having  omitted 
to  contest  the  defendant's  title  at  the  proper  season,  can- 
not now  object  that  it  was  not  supported  by  evidence  at 
the  trial"  But  assuming  the  objection  to  be  open  to  the 
defendant,  the  authorities  shew,  that  a  party  who  attends 
as  a  witness  upon  his  subpoena^  is  entitled  to  receive  re- 
payment of  his  expenses  from  some  one.  In  Robins  ?. 
Bridge  (6),  the  question  was,  whether  the  aUometf  in  the 
action,  by  whom  the  party  had  been  subpoenaed,  was  lia- 
ble. That  proceeded  on  the  ground,  that  the  attorney  is  s 
mere  agent,  and  therefore  as  such  not  liable.  In  Cbfiwu 
v.  Godefroy  (c),  the  action  was  brought  to  recover  remune- 
ration for  loss  of  time.  So  also  in  WHlis  v.  Peckham  {d)^ 
it  was  held,  that  a  witness  could  not  recover  for  loss  of 
time,  although  he  had  been  expressly  promised  that  he 
should  receive  compensation;  but  DaUas,  C.  J.,  there  says, 
that  "  there  were  in  fact  no  expenses/'  Hallet  v.  Hears  (e) 
is  an  express  authority,  that  the  expenses  are  recoverable 
against  the  party  by  whom  the  witness  is  subpoenaed. 
There  may  be  good  grounds  for  saying,  that  if  the  witness 
is  put  to  no  expense  whatever,  he  is  bound  by  a  kind  of  so- 
cial duty  to  afford  his  time  in  giving  evidence;  but  it 
would  be  a  harsh  rule  to  establish,  that  a  witness  is  not  to 


(a)  1  Bing.  N.  C.  484.  {d)  1  Bro.  &  B.  615. 

(6)  3  M.  &  W.  114.  (c)  13  Eastj  15. 

(r)  1  B.  &  Ad.  950. 
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be  reimbursed,  unless,  at  the  time  of  the  service  of  the  sub-  1850. 
pcena,  he  expressly  applies  for  his  expensea  He  may  not, 
and  in  most  cases  will  not,  have  any  sure  means  of  ascer- 
taining their  probable  amount  A  witness  who  is  served 
with  a  subpoena  is  bound  to  attend:  Goodwin  v.  Weti  (a), 
AmetfY.  Long  (6);  and  if  he  does  so,  his  attendance  is  a 
sufficient  consideration  to  support  a  promise  to  pay  his  ex- 
penses: BentallY.  Sydney  (c).  The  legislature  has  created 
a  duty  to  pay  these  expenses  by  statute,  5  Eliz.  a  9,  s.  11, 
nrhich  was  only  in  affirmance  of  the  common  law.  It  is  a 
condition  precedent  to  an  attachment  against  a  witness  for 
not  attending  pursuant  to  his  subpoena,  that  his  expenses 
should  have  been  tendered  him,  The  books  of  precedents 
contain  counts  in  a  form  similar  to  the  present 

Whitehurst  and  Hayes  in  support  of  the  rule. — A  wit* 
ness  cannot  maintain  an  action  for  his  expenses  against 
the  party  who  subpoenaed  him,  unless  there  has  been  i^ 
apecial  contract  between  them.  There  is  no  distinction 
in  principle  between  an  action  by  a  witness  for  compen- 
sation in  respect  of  loss  of  time,  and  for  the  recovery  of 
expenses.  [Parke,  R — The  statute  5  Eliz.  c.  9,  recognises 
the  obligation  of  the  party  to  pay  the  expenses.]  The 
same  rule  applies  to  a  witness  attending  in  a  civil  as  in 
a  criminal  proceeding.  [Parke,  R — In  a  criminal  pro- 
ceeding his  attendance  is  a  matter  of  paramount  public 
importance;  and  besides,  the  witness  is  to  be  paid  by  the 
county,  and  not  by  the  prosecutor,  so  that  there  can  be 
no  implied  promise  to  pay.  Alderson,  R — In  a  criminal 
case,  the  expenses  of  the  witness  need  not  be  tendered.] 
In  Goodwin  v.  West,  an  express  promise  was  alleged  in 
the  declaration.  [Pa/rke,  R — There  is  an  implied  contract 
arising  out  of  the  duty  to  attend,  in  consequence  of  the 
service  of  the  subpoena.    The  party  at  whose  instance  it 

(a)  Cro.  C^r.  522,  540,      (h)  1  Carap.  14, 180  a.      {e)  10  A.  k  E.  162. 


iiu  person  can  be  cotnpe 
of  another  without  being 
may  decline  to  attend,  i 
may,  however,  waive  thj 
and  if  lie  do  so,  he  ha^  i 
i-eferred  to  Vanxinidau  v 

Parke,  B.— It  is  not  a 
abstract  point,  whether, 
tract,  a  witnesij  can  mai 
against  a  party  to  the  s 
cause  that  objection  ou< 
trial.  The  cause  was  coi 
and  had  the  defect  beei 
have  been  supplied ;  it  w 
a  new  trial  on  that  grc 
could  maintain  the  actii 
express  contract  betweei 
civil  action  chooses  to  gt 
der  of,  or  asking  for,  hii 
for  the  jury  that  both  p 
be  paid  his  expenses  if 
principal  ground,  the  rul 
the  ground  of  the  verdict 
may  be  absolute  for  a  ne' 
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tion,  and  that  there  was  some  evidence  in  support  of  1850. 
his  claim.  The  onlj  question  is,  whether  there  must  be 
an  express  promise  to  pay  the  expenses,  or  whether  a  pro- 
mise is  to  be  implied  from  the  nature  of  the  transaction. 
I  think  it  is.  The  one  party  is  to  receive  a  benefit,  the 
other  to  confer  it  If  a  person  goes  to  another,  and,  by  a 
subpoena,  desires  the  latter  to  serve  him  by  giving  evidence 
at  a  trial,  and  he,  having  a  right  to  refuse  unless  his  ex- 
penses are  paid,  goes  to  the  trial,  it  is  upon  the  faith  that 
what  he  does  not  require  to  be  paid  will  be  paid;  and 
therefore  it  is  very  reasonable  to  imply  a  promise  to  pay. 
That  is  the  conclusion  to  be  drawn  by  the  jury  from  the 
facts,  and  in  this  case  they  might  have  inferred  a  promise 
to  pay  a  reasonable  remuneration.  The  point,  however, 
was  not  raised  at  the  trial,  or  my  brother  PZo^  would  have 
submitted  it  to  the  jury. 

Platt,  B.,  concurred. 

Rule  accordingly. 


Baker  v.  Heard. 

XJeBT. — The  first  count  of  the  declaration  stated  that  in  an  action 
the  defendant  was  indebted  to  the  plaintiff  in  50L  for  the  ^l/lud  m^* 

signed,  and 
on  an  account  stated,  it  appeared,  that  the  plaintiff,  being  entitled  to  the  dividendB  on  cer- 
tain Bank  stock,  agreed  to  sell  them  to  the  defendant  for  175/.  After  the  bargain  was  made, 
it  was  found,  that  the  stock  wan  standing  in  the  name  of  the  Accountant- General,  and  that  it 
required  an  order  of  tliat  Court  to  enable  the  defendant  to  reccire  the  dividends.  It  was 
then  agreed  that  the  deed  of  transfer  should  be  executed,  and  the  question  as  to  the  costs  of 
obtaining  the  order  should  be  referred  to  two  solidtors.  The  deed  was  accordingly  executed, 
and  the  sum  of  1251.  paid  by  the  defendant  to  the  plaintiff  at  the  time  of  its  execution.  The 
deed  stated,  that  the  whole  purchase  money  was  paid,  and  released  it;  but  in  pursuance  of  a 
previous  arrangement  the  defendant  retained  60L  to  abide  the  event  of  the  reference.  The 
plaintiffs  evidence  consisted  of  a  paper  signed  by  the  defendant,  iu  which  credit  was  given 
for  125/.  and  50/.  stated  as  remaining  due.  The  defendant  gave  in  evidence  the  d^  of 
transfer,  and  also  an  agreement,  signed  by  the  parties  at  the  time  of  signing  the  above  paper, 
to  refer  the  question  as  to  the  above-mentioned  costs,  and  an  arrangement  whereby  the  50/. 
was  to  abide  the  decision  of  that  question: — Held,  first,  that  the  plaintiff  could  not  recover 
the  remainder  of  the  purchase-money  under  the  first  count,  inasmuch  as  there  was  no  debt 
until  the  d^  waA  executed,  and  upon  its  execution  the  debt  was  released. 
Secondly,  that  there  was  no  evidence  of  an  account  stated. 
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1860.  price  and  value  of  certain  dividaiKU  told}  «^»«igneif},  and 
set  over  by  the  plaintiff  to  the  defendant,  at  hit  request 
There  was  also  a  count  for  money  due  on  an  account 
stated. 

Pleas,  except  as  to  122.,  parcel  &c.y  never  indebted^  pay- 
ment, and  set-off,  and  at  to  the  12/.,  payment  of  that  amount 
into  Court 

At  the  trial,  before  SHe,  J.,  at  the  Exeter  Summer 
Assizes,  it  appeared  that  the  plaintiff,  being  entitled,  dur- 
ing the  life  uf  his  mother,  to  the  dividends  on  7751 
Three  per  Cent  Consolidated  Bank  Annuities,  figreed  with 
the  defendant  to  sell  them  to  him  for  175L  Ailer  the 
bargain  was  made,  it  was  found  that,  in  consequence  of  i 
suit  relating  to  the  plaintiff's  family,  then  pending  in  the 
Court  of  Chancery,  the  stock  was  standing  in  the  name  of 
the  Accountant-General  of  that  Court;  and  in  order  to 
transfer  to  the  defendant  the  right  to  receive  the  dividends, 
it  would  be  necessary  to  obtain  from  the  Court  of  Chancery 
an  order  for  that  purpose.  A  question  then  arose  as  to 
which  party  should  bear  the  expense  of  obtaining  such 
order;  and  it  was  ultimately  arranged  that  the  deed  of 
transfer  should  be  executed,  and  that  the  question  respect- 
ing the  costs  of  the  order  should  be  referred  to  two  soli- 
citors. The  deed  was  accordingly  executed,  and  the  sum 
of  125/.  paid  by  the  defendant  to  the  plaintiff  at  the  time 
of  its  execution.  The  deed  stated  that  the  transfer  was  in 
consideration  of  the  sum  of  1 75/.  then  paid  to  the  plain- 
tiff, "  the  receipt  whereof  the  plaintiff  thereby  acknow- 
ledged, and  from  the  same  and  every  part  thereof  released 
and  for  ever  discharged  the  defendant."  In  pursuance, 
however,  of  a  previous  arrangement,  the  defendant  retained 
50/L  to  abide  the  event  of  the  reference.  On  two  subse- 
quent occasions  the  plaintiff  applied  to  the  defendant's 
attorney  for  portions  of  the  50/.,  which  were  paid  to  him. 
The  plaintiffs  counsel  opened  his  case  b^  merely  giving  in 
evidence,  in  support  of  the  account  stated,  the  following 
document,  which  was  admitted  under  a  Judge's  order: — 
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^  Exeter,  April  ISth,  1849.  1800. 

''  Baker  to  Heard 
''  To  amount  of  purchase-monej    .     .  ^1 75  0  0 
"  Amount  paid  on  execution  of  deed 

of  assignment,  dated  this  day     .     125  0  0 


''  Remaining  due    .        .     £50  0  0" 

(Signed  by  defendant). 

The  defendant's  counsel  then  put  in  and  proved  the  deed 
of  transfer,  and  also  an  agreement,  signed  by  the  parties  at 
the  time  of  signing  the  above  document,  referring  the  ques- 
tion respecting  the  above-mentioned  costa  He  also  proved 
the  arrangement,  that  the  501.  was  to  abide  the  decision  of 
that  question.  The  defendant  also  adduced  evidence  to 
shew  that,  at  the  time  the  sums  were  paid  to  the  plaintiff 
on  account  of  the  balance,  it  was  agreed  that  the  reference 
should  be  given  up,  and  that  each  party  should  pay  an 
apportioned  part  of  the  costs;  and  that  the  portion  of  the 
costs  payable  by  the  plaintiff  under  this  arrangement,  to- 
gether with  certain  other  deductions  not  disputed,  and  the 
amount  paid  into  Court,  made  up  the  501.  There  was, 
however,  conflicting  evidence  as  to  any  such  arrangement 
having  been  entered  into.  It  was  submitted,  on  the  part 
of  the  defendant,  first,  that  the  plaintiff  could  not  recover 
on  the  first  count,  inasmuch  as  the  deed  was  an  answer 
to  that  count ;  secondly,  that  there  was  no  evidence  of  an 
account  stated.  The  learned  Judge  left  it  to  the  jury  to 
say  whether  the  plaintiff  had  agreed  to  pay  a  portion  of 
the  costs  in  question ;  and  they  having  found  for  the  plain- 
tiff, leave  was  reserved  for  the  defendant  to  move  to  enter 
a  verdict  for  him  on  both  counta 

A  rule  nisi  having  been  obtained  accordingly, 

Crowder  and  Montague  Smith  shewed  cause  (Dea  3). — 
The  deed  might  have  been  pleaded  by  way  of  estoppel,  or 


t 

I 

9 


\ 
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doctrine  is  thus  explained  by  Parke,  B.,  in  Carpenter  r.  1850. 
BuUer  (a),  "  If  a  distinct  statement  of  a  particular  fact  is  Bakm 
made  in  the  recital  of  a  bond  or  other  instrument  under  „  ^' 
seal,  and  a  contract  is  made  with  reference  to  that  recital, 
it  is  unquestionably  true  that,  as  between  the  parties 
to  that  instrument  and  in  an  action  upon  it,  it  is  not 
competent  for  the  party  bound  to  deny  the  recital,  not- 
withstanding what  Lord  Coke  says  on  the  matter  of  re- 
cital in  Co.  Litt  852.  b.;  and  a  recital  in  instruments 
not  imder  seal  may  be  such  as  to  be  conclusive  to  the 
same  extent  ....  But  there  is  no  authority  to  shew 
that  a  party  to  the  instrument  would  be  estopped  in  an 
action  by  the  other  party,  not  founded  on  the  deed  and 
wholly  collateral  to  it,  to  dispute  the  facts  so  admitted, 
though  the  recitals  would  certainly  be  evidence." — ^They 
then  referred  to  the  pleadings,  and  argued  that  there  was 
no  plea  under  which  the  defendant  could  set  up  the  release 
as  a  defence. 

Maynard  in  support  of  the  rule. — It  is  not  denied  that, 
in  order  to  take  advantage  of  an  estoppel,  it  must  be 
pleaded ;  but  the  objection  here  is,  not  that  the  deed  ope- 
rates as  an  estoppel  in  the  sense  of  something  which  pre- 
vents the  truth  from  being  shown,  but  that  there  never  was 
in  fact  any  debt  recoverable  under  the  first  count,  for  the 
purchase-money  was  not  due  until  the  deed  was  executed, 
and  upon  its  execution,  eo  instanti,  the  debt  was  released. 
It  resembles  the  case  of  an  indebitatus  count  for  land  bar- 
gained and  sold,  wliich,  as  observed  by  Parke,  B.,  in  HaUen 
V.  Runder  (6),  cannot  in  general  be  sustained,  because  the 
deed  of  conveyance,  which  must  be  shewn  to  pass  the  in- 
terest in  the  land,  generally  contains  a  release  of  the  pur- 
chase-money. Possibly  the  plaintiff  might  recover  the 
money,  but  it  must  be  by  a  different  form  of  action.  There 

(a)  8  M.  &  W.  2U9.  {b)  1  C.  M.  &  R  266. 


respect  of  them.  The  trar 
payment  of  the  price  of  t 
the  deed  was  executed.  [C 
Ba^nks  (c)]-  To  constitute  p 
money  should  actually  pass 
tiement  of  accounts  betwee 
ment:  GingtUy.  Perkins  {e 
tinguishahle  from  Baker  v. 
declared,  that  the  defendan 
count ;  and  tliereupon,  in  c 
would  accept  the  work  and 
plumber  to  the  extent  of 
mised  to  do  the  work.  It 
had  assigned  by  deed  cert 
for  a  sum  of  money  therein 
that  sum  to  have  been  paii 
therefrom.  In  fact,  part  ol 
been  paid;  but  it  was  i^ 
time  of  the  execution  of  t1 
ehase-money  should  be  ret 
that  he  should  do  work  for 
and  it  was  held  that,  inastr 
extingaiahed  by  the  release 
created;  but  merely  an  oblij 


Hi 
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transaction  to  be,  that  the  whole  purchase-money  was  i 
paid,  and  part  handed  back  to  the  purchaser  to  abide  the  g 
event  of  the  reference,  if  the  plaintiff  is  in  a  situation  to 
recover  it,  he  should  hare  declared  on  the  special  con-* 
tract — Secondly,  there  was  no  evidence  of  an  account  stat- 
ed. It  is  well  established  that,  to  make  a  good  account 
stated,  so  as  to  sustain  an  indebitatus  count  in  that  form, 
the  account  must  be  stated  of  and  concerning  a  debitum 
in  prsesenti:  Burgh  v.  Legge  (a).  It  may  even  be  doubtful 
whether  the  debt  must  not  be  one  presently  payable.  Here 
the  balance  of  the  purchase-money  was  payable  on  a  con- 
tingency, viz.  the  event  of  the  decision  as  to  which  party 
was  to  pay  the  costs  of  the  order  in  Chancery,  and  it  was 
uncertain  whether  any  part  of  it  would  ever  become  a  debt 
at  alL  [Martin,  B.,  referred  to  Irving  v.  Veitch  (6)].  That 
was  a  case  of  the  Statute  of  Limitations,  and  consequent- 
ly there  was  a  present  debt.  An  account  stated  cannot 
be  made  a  consideration  for  a  promise  to  pay  in  futuro: 
Hopkim  v^  Lagan  (c). — ^He  also  referred  to  Sinclair  v.  Bag- 
gcJey  (d),  Harl  of  Faimauth  v.  TJuymas  (e).  Cocking  v. 
Ward  (/),  Knowles  v.  Michd  (g). 

Cur.  adv.  vult. 

Aldsbson,  R,  now  said — In  this  case,  which  was  argued 
yesterday  before  my  brothers  Parke,  PlaU,  Martin,  and 
myself,  after  much  consideration,  we  are  of  opinion  that 
the  rule  must  be  absolute.  The  question  depended  upon 
whether  the  plaintiff  could  recover  on  either  of  two  counts 
in  the  declaration.  The  first  was  a  count  for  dividends 
sold,  assigned,  and  transferred  by  the  plaintiff  to  the  de- 
fendant These  dividends  were,  in  consideration  of  17 5L, 
assigned  to  the  defendant  by  a  deed,  which  contained  a 

(a)  5  M.  &  W.  418.  («)  1  C.  &  M.  89. 

(J)  3  M.  &  W.  90.  (/)  1  C.  R  858. 

(e)  6  M.  &  W.  241.  (g)  13  Eaat,  249. 
(cO  4  M.  &  W.  312. 


recuvereu  uuuur  luu  um  < 
the  deed  was  a  complete  ai 
We  are  also  of  opinion 
support  the  count  on  an  t 
produced  on  the  part  of  I 
agreement  given  in  eviden 
feet  an  arrangement  that  1 
should  be  pud,  and  that  i 
new  contract,  to  abide  the  i 
ing  the  allowance  of  the  e: 
ing  payment  of  the  dividea< 
absorbed  the  whole  of  the  5 
only  a  portion.  That  mat 
certain  way  by  the  arrange 
parties.  We  think  that  ct 
Whether  or  not,  if  the  evei 
become  an  account  stated, 
opinion,  on  looking  over 
was  any  decision  of  that  qt 
was  also  wrong  upon  the  se 
it  ought  to  be  entered  for  t 

Parke,  B. — I  did  not  h< 
but,  so  far  as  I  did,  I  entin 
A  Idtfrixm  htm  fMid. 
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IN  THE  EXCHEQUER  CHAMBER. 

(In  Error  from  the  Court  of  Exchequer). 


DoDGSoN  V.  Bell.  a-ov.  30. 

Scire  facias  by  the  plaintiff,  as  public  officer  of  "  The  The  defend. 
Bank  of  Whitehaven,"  on  a  judgment  for  13441  7s,  ScL  re-  sola  became 
covered  against  the  public  officer  of  "  The  Newcastle- upon-  gjSar^wi^r  in 
Tyne  Joint-Stock  Banking  Company/'     The  scire  facias  » banking  co- 

.  1/.  ^  i»i«T  T    partnership; 

stated  in  the  usual  form  the  recovery  of  the  judgment,  and  after  her  mar- 
alleged  that  the  defendant,  at  the  time  of  the  issuing  of  onuhedefend- 
the  writ  of  scire  facias,  was  a  member  of  the  last-men-  f^}*^  know- 

'  ledge,  Bhe 

tioned  Company. — Plea,  that  the  defendant  was  not,  at  the  received  divi- 
time  of  the  issuing  of  the  writ  of  scire  facias,  a  member  of  paid  callB  in 
the  copartnership  called  "  The  Newcastle-upon-Tvne  Joint-  ~^m^*and°in 
Stock  Banking  Company,"  modo  et  forma.  *^^  ^^^  ^.a» 

,  ,  ,  returned  t-o  the 

The  issue  raised  on  this  plea  was  tried  before  Patteson,  Stamp  Office  as 
J.,  at  Newcastle-upon-Tyne,  on  the  30th  of  July,  1 849.  Jutnever  «^ 
The  material  facts  proved  and  admitted  by  the  parties  to  ^^^  T^ux 
be  true  were  as  follows: —  ment.    The 

defendant  was 

The  defendant,  on  the  23rd  of  September,  1843,  mar-  ^^^J^^  *"'" 
ried  one  Mary  Stephenson,  who,  in  1839,  became,  and  at  BharehoUlcr, 

,.  /.I  .  .  11  ""*■  iicver  in- 

the  time  of  her  marriage  continued  to  be,  a  shareholder  in  t<;rfered  in  the 
the  Newcastle-upon-Tyne  Joint-Stock  Banking  Company,  whenappUed 
in  respect  of  twenty  original  shares  of  251.  each,  which  were  ^^^  k**^"],! 
allotted  to  her  by  the  directors  of  the  Company  on  her  lia^e  nothing 
application.    She  received  dividends  upon  those  shares  up  The  deed  of 
to  the  beginning  of  the  year  1 846 ;  and  she  paid  calls  made  prow^d^that 
upon  her  by  the  Company  in  respect  of  the  said  shares  be-  ^^^  husband 

*  "    ,  \  11      /•  of  any  female 

fore  her  marriage,  and  one  call  after  her  marriage.     She  Bharehoidcr 

should  not  be 
a  member  in  respect  of  such  shares,  but  might  cither  diiq)08e  of  the  shares  so  vested  in  hira, 
or  at  his  option  become  a  member  on  complying  with  certain  requisitionB: — JItfd,  that 
the  defendant  was  not  a  memher  of  the  Company  for  the  nurpoju;  of  execution  against  him 
by  scire  facias  on  a  judgment  against  the  public  officer  uuuer  the  7  Geo.  4,  c.  40,  s.  13. 

VOL.  V.  R  R  H  EXC'II. 
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1850.  never  executed  the  after-mentioned  deed,  nor  any  deed  of 
accession  thereto,  nor  was  she  ever  required  to  do  so;  but 
a  letter  of  allotment  was  delivered  to  and  received  bj  her 
in  the  following  form: — 

"  Newcastle-upon-Tyne  Joint-Stock  Banking  Company. 

"  Newcastle,  19th  April,  1839. 
"Madam, — The  directors  have  allotted  you  twenty  shares 
in  the  stock  of  this  Company,  on  which  you  are  requested 
to  pay  the  first  instalment  of  21  10s.  per  share  on  the  1st 
of  April,  the  second  on  the  1st  of  July,  and  the  third  on 
the  1st  of  October  next,  either  at  this  office,  or  at  the 
office  of  the  London  and  Westminster  Bank,  38,  Throg- 
morton-street,  London. 

"  The  deposit  of  2s,  6d.  per  share,  and  the  first  instal- 
ment of  2Z.  10^.  to  be  paid  at  the  bank  on  the  20th  instant 

"  I  am,  &a, 
**JoHN  MoRisoN,  Manager." 
"  Miss  Mary  Stevenson,  Newcastle." 

The  several  instalments  and  the  deposit  in  the  letter 
mentioned  were  paid  by  Mary  Stevenson,  at  the  times  and 
in  the  manner  in  the  letter  mentioned. 

The  receipts  given  by  Mary  Stevenson  for  the  last  three 
dividends  received  by  her  on  her  said  shares  were  in  the 
form  following: — 

"  No.  76. 

"  Dividend  warrant — Half-year  ending  30th  of  June, 
1844.  M.  Bell  (late  Miss  Stephenson).  Stock  paid  up, 
250L  Dividend  at  61  per  cent.,  7i  lOs.  Newcastle-upon- 
Tyne,  8th  of  April,  1846.  Newcastle-upon-Tyne  Joint- 
Stock  Banking  Company.  Pay  self  or  bearer  the  sum  of 
7L  10a 

"  71 105.  (Signed)        Mary  Stephenson"  (a). 

(a)  The  other  two  receipts  Bell  (late  Miss  Stephenson) "  the 
were  in  the  same  form,  except  words  used  were  ''Miss  Mary 
that,  instead  of  the  words  "M.      Stephenson.*' 
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The  calls  were  paid  by  Mary  Stephenson  in  her  own  is/W). 
name;  and  the  name  of  the  defendant  never  appeared  in 
the  books  of  the  bank,  nor  in  the  shareholders'  register  of 
the  Banking  Company;  and  Mary  Stephenson  was  always 
returned  to  the  Stamp  Office  in  London,  in  the  yearly  list 
of  shareholders,  as  a  shareholder  in  her  maiden  name.  The 
defendant  was  not  aware  of  his  wife  Mary  Stephenson  pay- 
ing any  of  the  calls,  or  receiving  any  of  the  dividends  as 
aforesaid;  but  he  knew  that  she  was  a  shareholder  in  the 
bank  when  he  married  her. 

The  Company's  deed  of  settlement  was  put  in  evidence, 
bearing  date  the  2nd  of  July,  1836,  the  material  parts  of 
which  are  as  follows: — 

By  the  interpretation  clause  it  was  provided,  that  the 
expressions  'shareholders'  and  'members'  shall  respec- 
tively mean  the  owners  for  the  time  being  of  shares  in  the 
capital  of  the  said  Company. 

Clause  12.  "That  the  persons  in  whose  names  the  shares 
should  stand  should  be  deemed  the  owners  thereof" 

Clause  13.  "That  the  shares  in  the  capital  of  the  Com- 
pany shall,  as  between  the  shareholders  thereof  and  tlieir 
respective  representatives,  be  considered  as  personal  es- 
tate; and  that  there  shall  not  be  any  right  of  survivorship 
amongst  the  shareholders  with  respect  to  such  shares,  but 
that  every  shareholder  shall  have  a  separate  right  to  his 
share,  and  the  same  shall  be  vested  in  him  as  part  of  his 
personal  estate,  but  subject  to  such  provisions  in  the  deed 
of  settlement  as  shall  for  the  time  being  affect  such  shares." 

Clause  14.  "That  each  shareholder  shall  be  entitled  to 
the  profits,  and  be  subject  to  the  losses  of  the  Company,  in 
proportion  to  the  number  of  shares." 

Clause  27.  "  That  before  the  assignee  of  a  bankrupt 
or  insolvent  shareholder,  or  the  executor,  administrator, 
or  legatee  of  a  deceased  shareholder,  or  the  husband  of 
any  female  shareholder,  shall  sell,  transfer,  or  assign  any 
shares  vested  in  him  in  any  such  capacity,  or  shall  become 
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1850.  a  member  of  the  Company  in  respect  of  such  shares,  or  re- 
ceive any  dividend  in  respect  of  the  same,  he  shall  leave 
for  inspection,  at  the  banking-house  of  the  Company  in 
Newcastle-upon-Tyne,  the  assignment^  probate,  or  the  let- 
ters of  administration  under  which,  or  the  certificate  of 
the  marriage  with  the  person  in  whose  right  he  shall  claim 
to  be  entitled  to  such  shares,  or  shall  otherwise  prove  his 
title  thereto  to  the  satisfaction  of  the  directors.'* 

Clause  28.  "That  the  husband  of  any  female  share- 
holder, or  the  executor,  administrator,  or  legatee  of  any 
deceased  shareholder,  or  the  assignee  of  any  bankrupt  or 
insolvent  shareholder^  shall  not  be  a  member  of  the  Com- 
pany in  respect  of  the  shares  vested  in  him  in  any  of 
those  capacities;  but  such  assignee,  husband,  executor, 
administrator,  or  legatee,  may  either  dispose  of  the  shares 
so  vested  in  him,  or,  at  his  option,  become  a  member  of 
the  Company  in  respect  of  such  shares,  on  complying  with 
the  provisions  next  hereinafter  expressed." 

Clause  29.  "  That  the  husband  of  any  shareholder,  or 
the  executor,  administrator,  or  legatee  of  a  shareholder, 
who  shall  be  desirous  of  becoming  a  member  of  the  Com- 
pany in  respect  of  the  shares  which  may  so  become  vested 
in  him,  shall  give  notice  in  writing  at  the  banking-house 
of  the  Company  in  Newcastle-upon-Tyne  of  such  his  de- 
sire; in  which  notice  shall  be  expressed  the  name  and 
place  of  abode  of  the  person  giving  the  same,  and  the 
name  of  the  shareholder  in  whose  right  he  claims,  and 
the  number  of  shares  in  respect  whereof  he  is  desirous  of 
becoming  a  member;  whereupon,  and  upon  otherwise 
complying  with  the  provisions  of  the  deed  of  settlenoent, 
he  shall  be  admitted  a  member  of  the  Company  in  respect 
of  such  shares,  and  have  the  same  transferred  into  his  own 
name;  and  shall  be  personally  charged  with  the  duties 
and  liabilities  incident  to  the  ownership  thereof" 

Clause  30.  "  That  the  husband,  or  the  executor,  adrai- 
pistrator,  or  legatee  of  any  shareholder,  who  shall  nut  so 
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elect  to  become  a  member  of  the  Company,  and  also  the  1850. 
assignee  of  every  bankrupt  or  insolvent  shareholder,  shall 
be  entitled  to  receive  any  dividend  which  shall  have  be- 
come due  on  the  shares  so  vested  in  him  before  his  title 
thereto  accrued,  but  not  to  any  dividend  which  shall  be- 
come due  on  the  same  shares  after  his  title  shall  have  ac- 
crued ;  but,  till  some  person  shall  have  become  a  member 
of  the  Company  in  respect  of  the  same  shares,  such  divi- 
dends shall  remain  suspended,  and  shall  not  be  paid  till 
the  transfer  of  the  shares,  in  respect  of  which  such  divi- 
dends became  due,  shall  be  completed;  and  the  new  hold- 
er thereof  may  claim  the  same;  and  every  transfer  shall 
carry  with  it  the  profits  and  dividends  of  the  share  of  the 
capital  and  of  the  guarantee  fund  in  respect  of  the  shares 
so  transferred,  so  as  to  bar  the  right  and  interest  of  the 
party  making  such  transfer  in  respect  of  such  transferred 
sharea" 

Clause  31.  ''  That  in  case  any  person  in  whom  any  shares 
shall,  by  original  subscription,  or  by  purchase,  bequest, 
marriage,  representation,  or  other  mode  of  acquisition  or 
devolution,  become  vested,  and  who  shall  not  have  exe- 
cuted the  deed  of  settlement,  shall,  for  six  calendar  months 
after  notice  in  writing  given  to  him  for  that  purpose,  ne- 
glect or  refuse  to  execute  the  same,  the  directors  may 
declare  the  shares  so  vested  in  the  person  so  neglecting  or 
refusing,  and  all  benefit  thereof,  to  be  forfeited  to  the 
other  shareholders,  and  the  same  shall  be  forfeited  accord- 
ingly." 

Clause  32.  "  That  every  person  to  whom  shares  shall  be 
transferred,  and  who  shall  not  then  be  a  member  of  the 
Company  in  respect  of  any  other  shares,  and  every  person 
who,  being  the  husband  of  any  shareholder,  or  the  execu- 
tor, administrator,  or  legatee  of  any  shareholder,  shall,  by 
notice  in  writing  as  aforesaid,  signify  his  desire  to  become 
a  member  of  the  Company  in  respect  of  the  shares  vested 
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defendant  as  a  partner;  but  it  is  evident,  from  the  case  i860, 
of  Steward  v.  Oreaves  (a),  that  the  members  of  a  banking 
copartnership,  established  under  the  7  Geo.  4,  c.  46,  can 
jnly  be  rendered  liable  by  scire  facias  on  the  judgment 
Against  the  public  officer.  The  question  then  is,  whether 
that  statute  applies  to  persons  in  the  situation  of  part' 
aers  at  common  law,  or  whether  the  term  "member" 
must  be  construed  with  reference  to  the  deed  of  settle^ 
ment,  and  as  meaning  partners  inter  se.  The  7  Geo.  4, 
c  46,  begins  by  reciting  the  39  &  40  Geo.  3,  c.  28,  which 
declares  the  privilege  of  the  Bank  of  England  to  be  that 
ao  partnership  exceeding  six  persons  shall  carry  on  the 
business  of  bankers.  That  affords  some  key  to  the  con- 
struction of  the  statute  in  question.  The  privilege  of  the 
Bank  of  England  would  be  of  little  value,  if  it  were  com- 
petent  for  any  number  of  persons  to  establish  themselves 
Eis  a  banking  copartnership,  while,  under  certain  circum- 
stances, six  only  of  them  were  to  be  considered  as  mem- 
bers. The  7  Geo.  4,  c.  46,  s.  1,  then  enables  banking  co- 
partnerships, of  more  than  six  persons,  to  be  established 
on  certain  conditions ;  but  expressly  provides  that  every 
''member'"  shall  be  responsible  for  all  the  debts  of  the 
Company,  notwithstanding  any  agreement  to  the  con- 
trary. The  term  "  member"  is  there  used  in  the  sense  of 
partner  at  common  law.  The  12th  clause  of  the  deed 
says,  that  those  only  shall  be  members  whose  names  are 
an  the  register  of  shareholders;  so  that  if  the  word  "  mem- 
ber" in  the  statute  is  to  be  construed  by  the  terms  of  the 
ieed,  there  would  be  a  great  opening  for  fraud.  A  number 
yf  wealthy  persons  might  form  a  banking  copartnership, 
Eind,  by  putting  on  the  register  the  names  of  persons  of  no 
responsibility,  reap  the  profits  but  escape  the  loss;  or  if 
nromen  only  were  shareholders,  and  they  all  married,  their 

(a)  lOM.  &W.  711. 
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arise  in  the  case  of  a  jointHstock  Company;  but  supposing        1860. 
it  did,  if  the  process  were  against  a  member  at  the  time 
of  execution  or  of  judgment,  the  holding  himself  out  as  a 
partner  would  not  prove  him  to  be  so;  but  it  would  in 
the  case  of  a  partner  at  the  time  of  the  contract,  for  there 
is  no  reason  why  a  person  who  obtains  something  from 
another  by  that  representation  should  not  be  estopped 
from  saying  that  he  is  not  a  partner.    However,  the  ques- 
tion here  is,  whether  the  defendant  is  a  partner;  and 
though  he  does  not  comply  with  the  strict  formalities  of 
the  deed,  it  is  he  who  in  point  of  law  has  a  right  to  parti- 
cipate in  the  profits,  and  is  therefore  a  partner.    There  is 
nothing  in  the  deed  to  prevent  the  transfer  of  these  shares 
by  operation  of  law;  on  the  contrary,  the  marriage  divests 
them  from  the  wife  and  gives  them  to  the  husband,  the 
same  as,  on  her  death  while  sole,  they  would  pass  to  her 
executor,  or,  on  her  bankruptcy,  to  her  assignee.    Clauses 
27,  28,  29,  and  80  treat  the  shares  as  having  vested  in 
the  husband.    They  give  him  the  option  of  being  placed 
on  the  register  of  shareholders,  or  of  transferring  the  shares. 
The  profits  are  only  suspended  until  he  has  exercised  his 
option ;  if  he  were  to  sell  the  shares,  he  would  convey  all 
the  profits  from  the  time  he  became  a  member.     [Erie,  J. 
— Marriage,  death,  or  bankruptcy,  in  general,  dissolves 
partnership.    You  say,  that  if  the  husband,  executor,  or 
assignee  refuse  to  sell,  they  become  partnera     Wightnian, 
J. — Do  you  contend  that  an  executor  would  become  a 
member  against  his  will?]     The  deed  makes  him  a  mem- 
ber, for  by  it  his  testator  has  agreed  to  take  an  undivided 
share  in  the  stock  of  the  Company.    He  may,  however, 
plead  that  the  shares  are  worthless,  and  that  he  has  no 
assets.     A  husband  may  transfer  the  shares,  and  so  rid 
himself  of  all  liability.     There  are  numerous  cases  which 
shew  that  the  husband  of  a  female  shareholder  in  a  joint- 
stock   Company  is  liable  as  a  contributory  under  the 
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after  her  marriage.    The  question  here  is,  whether  the  de-        1850. 
feudant  was  shewn  to  be  a  member  for  the  time  being  of 
the  Company.     Some  obsenrations  were  made  as  to  the 
effect  of  the  recital  in  the  Bank  of  England  Act,  but  that 
has  no  bearing  on  the  case.    It  is  argued,  that  these  shares 
would  vest  in  the  husband  in  hid  marital  right  upon  his 
marriage;  that  by  the  common  law  he  would  become  a 
shareholder;  and  that  there  is  nothing  in  the  deed  to  pre- 
vent the  operation  of  the  common  law.  It  may  be  true  that 
these  shares,  being  personal  property,  would  vest  in  the 
husband ;  but  that  must  be  subject  to  the  provisions  of  the 
deed  of  partnership  by  which  the  Company  was  originally 
constituted,  so  far  as  those  provisions  are  consistent  with 
the  law  of  the  land.    I  do  not  see  how  any  one  can  en- 
tertain a  doubt  about  those  provisions.     By  clause  12, 
the  persons  in  whose  names  the  shares  shall  stand,  shall 
be  deemed  the  owners:  the  only  person  in  whose  name 
these  shares  stood  was  the  wife  dum  sola.    Perhaps,  how- 
ever, that  circumstance  is  not  conclusive.    Then  clauses 
27  to  32  shew  what  is  to  be  done  in  case  of  a  transfer  by 
operation  of  law,  in  order  to  render  the  person  to  whom 
the  shares  are  so  transferred  a  member  of  the  Company. 
If  any  words  can  be  clear,  those  words  are  clear,  that  the 
mere  vesting  by  operation  of  law  of  shares  in  the  husband 
shall  not  make  him  a  member  of  the  Company,  unless  he 
has  done  certain  acts.    The  word  "  vested,"  in  the  deed, 
has  been  pressed  upon  us  in  order  to  found  an  argument 
that  the  deed  itself  acknowledged  that  by  marriage  the 
shares  vested  at  common  law  in  the  husband.     It  recog- 
nises his  right  indeed,  but  says,  that  he  must  complete 
that  right  by  doing  certain  acts  before  he  can  become  a 
member.     By  clause  27,  he  must  leave  with  the  Company 
a  certificate  of  his  marriage.     Then  an  option  is  given  him 
either  to  sell  the  shares  or  to  become  a  member,  provided 
he  has  furnished  the  Company  with  such  certificate.     [His 
Lordship  read  clause  28.]     If  those  words  have  any  mean- 
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he  should  be  a  member  for  the  time  being;  but  if  he  is  not      ^  l®^- 
a  member  of  the  Company  inter  se,  how  can  he  be  a  mem- 
ber at  all?    In  the  case  of  Ness  v.  Angas,  Rol/e,  B.,  ex- 
plains how  it  is  that  a  person  who  holds  himself  out  as  a 
partner  is  made  liable,  not  because  he  is  a  partner,  but  be- 
cause he  is  not  allowed  to  take  advantage  of  his  own 
wrong.    We  are  all  of  opinion  that,  under  this  Act  of  Par- 
liament, it  is  necessary  that  the  person  sought  to  be  made 
liable  should  be  an  actual  member  of  the  Company;  and 
that  he  does  not  become  a  member,  and  consequently  sub- 
ject to  the  proceeding  by  scire  facias,  until  he  has  com- 
plied with  the  terms  of  the  deed  of  settlement    Refer- 
ence has  been  made  to  several  decisions  under  the  Wind- 
ing-up Act;  but  they  have  little  bearing  on  the  present 
case.    In  Angas's  case  (a),  the  husband  of  a  female  share- 
holder was  held  not  to  be  a  contributory.    But,  in  one  or 
two  of  those  decisions,  where  the  husband  was  held  to  be  a 
contributory,  the  wife  dum  sola  had  covenanted  to  do  cer- 
tain things,  and  therefore  the  husband  was  held  liable ;  and 
an  executor  was  held  a  contributory  in  his  representative 
character.    Here  the  difficulty  is  to  establish  the  fact  of 
the  defendant  being  a  member,  for  the  circumstances  ne- 
gative any  such  conclusion;  and  therefore  the  verdict  was 
quite  right,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

(a)  1  De  G.  &  a  560. 
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in  error,  whcro  '  * 

thajudfitnent  pleaded  a  non-issuable  pit 

in  •itUfied  tie-  ,  .         ,  ,  ,  . 

fore  the  uTit  low  Signed  interlocutory  ju 

ra^t!'Mn«;  to  »  Ji^'ge  at  chambers  to 
fused;  but  the  proceeding 


fcndaut  an  opportunity  of 
judgment.  The  defendant ! 
to  arrest  the  judgment,  whi 
Thereupon  the  costs  were  t 
tercst  made  by  consent,  am 
tiff;  and  the  plaintiff obtai 
had  been  paid  in,  so  that 
execution.  Afterwards  th 
error,  which  was  argued  i 
last  Trinity  Vacation  (Junt 
Court  below  was  affirmed 
applied  U>  the  Master  to  i 
Master  declined  to  do  so,  I 
circumstances  the  plaintifi 
costs  in  error 

Rochforl  Clurke  now  m 
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not  tax  the  costs  of  the  defendant  in  error  (a). — ^The  ap-  iSflO. 
plication  is  made  under  the  3  Hen.  7,  c.  10,  which,  after 
reciting  that  "  oftentimes  plaintiffs  that  hare  judgment  be 
delayed  of  execution,  for  that  the  defendant'^  &c.  ''  sueth 
a  writ  or  writs  of  error  to  annul  and  reverse  the  said  judg- 
ment, to  the  intent  only  to  delay  execution  of  the  said 
judgment,''  enacts,  ''  that  if  any  such  defendant  &c.  sue, 
afore  execution  had,  any  writ  of  error  to  reverse  any  such 
judgment  in  delaying  of  execution,  that  then,  if  the  same 
judgment  be  a$rmed  good,"  &c.,  "  the  said  person  or  per- 
sons, against  whom  the  said  writ  of  error  is  sued,  shall 
recover  his  costs  and  damage  for  his  delay  and  wrongful 
vexation  in  same,  by  discretion  of  the  justice  afore  whom 
the  said  writ  of  error  is  sued.''  It  is  submitted,  that  that 
enactment  entitles  the  defendant  in  error  to  costs.  There 
has,  indeed,  been  no  delay  of  execution,  inasmuch  as  the 
debt  and  costs  below  were  paid  before  any  steps  were  taken 
to  issue  execution,  and  before  the  writ  of  error  was  sued 
out;  but  there  has  been  a  "  wrongful  vexation  "  by  the 
proceedings  in  error,  which  the  statute  also  contemplates 
as  a  ground  for  costs ;  and  that  vexation  is  equally  the  same 
whether  the  plaintiff  is  delayed  in  obtaining  the  fruits  of 
his  judgment  or  not.  This  case  is,  therefore,  distinguish- 
able from  Newlands  v.  Holmes  (6),  where  the  application 
was  founded  on  the  13  Car.  2,  c.  2,  stat.  2,  which,  on  the  af- 
firmance of  a  judgment  after  verdict,  gives  the  defendant 
in  error  double  costs  for  the  delay  of  execution,  but  says 
nothing  about  any  wrongful  vexation. 

Patteson,  J. — The  term  "  delaying  of  execution  "  must 
mean  delaying  the  plaintiff  below  in  reaping  the  fruits  of 
his  judgment.    That  is  not  the  case  here,  for  the  judgment 

(a)  Coram  Patteson,  J.,  Cole-     and  TalfoMtd,  J. 
ridge,  J.,    Wightman,  J.,   CresB-  (b)  4  Q.  B.  858. 

wdly  J.,  Erie,  J.,    WiUiams,  J., 
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1850.  was  satisfied  before  the  writ  of  error  was  sued  out.    This 

SvTHiuuiD  case  therefore  does  not  fall  witliin  the  provisions  of  the 

WiLU.  ^  ^^"*  ^'  '^-  ^^''  ^""^  consequently  the  defendant  in  error 


is  not  entitled  to  costs  in  error. 


Rule  refined. 


Hellawell  I'.  Eastwood. 

Tbu  cafte  wiia  decided  in  the  present  Sttjngs,  but,  troia  nattf 
room,  is  omitted.  It  will,  tiowever,  appear  io  an  earl;  part  of  Ik 
next  Volume. 
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PRINCIPAL    MATTERS, 


ACCORD. 
See  Covenant,  (2). 

ACTION  (CAUSE  OF). 
See  Small  Dsbts  Act,  (2). 

AFFIDAVIT. 
See  Costs,  (2). 

AGREEMENT. 

See  Covenant,  (2). 

Railway  Company,  (1). 
Stamp,  (2). 

Where  a  building  agreement  be- 
tween the  plaintiff  and  defendant 
contained  a  proviso,  that  no  instal- 
ment should  be  paid  unless  the  plain- 
tiff delivered  to  the  defendant  a  cer- 
tificate, signed  by  the  surveyor  of  the 
defendant,  that  the  works  were  per- 
formed according  to  the  specifica- 
tions:— ffeUi,  that  the  want  of  a  cer- 
tificate was  a  good  defence  under  the 
general  issue  to  an  action  for  the  in- 
stalments; and  that  the  plaintiff  was 
not  at  liberty  to  prove  that  it  was 
withheld  by  collusion  with  the  de- 
fendant.    MUner  v.  Field,  829 

AMENDMENT. 

The  Court  refused  to  amend  the 
indorsement  on  a  pluries  writ  of  sum- 
mons by  ittAlriiig  the  day  of  the  date 

VOL.  V. 


of  the  first  writ  conformable  to  the 
fikct,  although  the  debt  would  other- 
wise be  haired  by  the  Statute  of  Li- 
mitations.    MedUcoU  V.  Htmter,    34 

APOTHECARIES  ACT,  66  Geo.  3, 

0.  194. 

See  County  Court,  (1),  1. 

ARBITRATION. 

See  Attachment. 
Evidence,  (7). 

Lands  Clauses  Consolidation 
Act,  (1). 

(1).  CosU. 

An  agreement  of  reference  con- 
tained a  stipulation  'Hhat  the  costs 
of  the  agreement,  and  of  the  refer- 
ence and  award,  should  be  in  the  dis- 
cretion of  the  arbitrator,  and  be  de- 
frayed as  he  should  direct**  The  ar- 
bitrator awarded  that  the  defendant 
should  pay  a  certain  sum  to  the  plain- 
tiff^ but  made  no  mention  of  costs : — 
Hdd,  that  the  award  was  therefore 
bad.     Richardson  T.  Wordey,       613 

(2).  Appointment  ofArbUrator  under 
8  <fc  9  Vid,  c.  18. 

A  railway  Company  having  refus- 
ed compensation  for  injury  done  to 
the  premises  of  B.,  he,  on  the  5th  of 
December,  served  them  with  a  no- 
tice under  8  dE  9  Vict,  c  18,  requiring 

8  88  KZCH. 
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ATTORNEY. 
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(1).  NamA  on  BoU. 

1.  On  the  application  of  an  attor- 
ney to  be  allowed  to  substitnte  the 
name  of  J.  HecUon  D.  on  the  roll  of 
attomieey  in  the  place  of  J.  D.,  this 
Court  refused  to  alter  the  roll,  but 
directed  the  Master  to  make  a  me- 
morandimi  on  the  roll  opposite  the 
party's  name,  stating  that  he  was  now 
known  by  the  name  of  J.  Heaton  D., 
and  that  the  memorandum  was  made 
by  rule  of  Court.  In  re  Dea/rdeuy 
OerU.,  one  d;e,,  740 

2.  The  Coiut  allowed  an  attorney, 
named  **  Thomas  James  Moses,**  to  be 
admitted  on  the  rolls  of  this  Court  as 
'^  Thomas  James,"  although  he  had 
no  royal  licence  to  change  his  name, 
it  being  sworn  that  he  was  not  ap- 
prehensiye  of  any  proceedings  being 
taken  ^^inst  him  by  his  former  name. 
In  re  Thomas  James,  310 

(2).  Authority  of  Attorney  to  Receive 
Mortgage  Money. 

The  plaintiff  Ipnt  to  the  defend- 
ant 1000/L,  upon  the  security  of  an 
indenture,  which  contained  a  cove- 
nant by  the  defendant  to  surrender 
certain  copyhold  premises  to  theplain- 
tiTs  use.  No  surrender  was  made. 
D.,  who  acted  as  attorney  for  both 
parties,  signed  a  receipt  for  the  mo- 
ney, and  the  title-deeds  were  deli- 
Tered  to  him,  and  he  prepared  and 
deliyered  to  the  defendant,  but  with- 
out the  plaintiff's  knowledge,  a  sche- 
dule of  tiie  deeds,  at  the  foot  of  which 
was  a  memorandum  signed  by  D.,  ac- 
knowledging the  receipt  of  the  deeds, 
and  undertaking  to  deliver  them  up 
on  payment  of  the  principal  money 
and  interest.  The  mortgage  deed  re- 
mained in  D.'s  possession,  and  he  from 
time  to  time  received  the  interest  and 
paid  it  over  to  the  plaintiff  The  prin- 
cipal money  was  paid  to  D.,  who  ap- 
propriated it  to  his  own  use,  and  died 
insolvent : — Held,  first,  that  D.'s  re- 
ceipt for  the  principal,  and  the  me- 
morandom  signed  by  him,  were  ad- 


missible in  evidence  for  the  defendant. 
Secondly,  that  neither  the  possession 
of  the  mortgage  deed  nor  the  receipt 
of  interest  was  any  evidence  of  an  au- 
thority to  D.  to  receive  the  principal ; 
and  consequently  that  the  plaintiff 
was  entitled  to  recover  it  from  the 
defendant.   WUkmson  v.  Camdlieh,  91 

AWARD. 

See  Abbitration,  (1). 
Attachment. 

Lands  Clauses  Consolidation 
Act,  (1). 

BAILIFF. 
Soe  Plbadino,  IL  (5). 

BANK  ACT,  7  &  8  Vict.  c.  32. 

A  Company,  consisting  of  a  large 
number  of  persons  subscribing  small 
sums,  was  formed  for  the  purpose  of 
buying  land,  erecting  dwellings  there- 
on, and  allotting  the  same  to  the  sub- 
scribers. The  allotment  depended 
upon  the  result  of  a  ballot.  In  con- 
nection with  this  Company  there  was 
established  a  bank  for  receiving  the 
deposits  of  small  capitalists  and  work- 
ing men,  upon  the  security  of  the  pro- 
perty of  the  Company;  and,  as  part 
of  the  same  concern,  a  bank  in  which 
the  subscribers  of  the  Company  might 
place  their  savings  for  purchasing 
their  land  from  the  Company : — Udd, 
that  the  scheme  was  illegal,  as  being 
contrary  to  the  Bank  Act. 

Qwsfre,  whether  it  was  illegal  as 
being  contrary  to  the  Lottery  Acts, 
or  whether  it  fell  within  the  11th 
section  of  the  12  Geo.  2,  c  28.  Odm- 
nor  V.  BradshaWy  882 

BANKING    COPARTNERSHIP. 

See  Husband  and  Wife,  (2). 
Pleading,  I.  (4) ;  in.  (3),  2. 

A  Company  of  persons,  established 
for  the  purpose  of  carrying  on  the 
business  of  bankers  under  the  provi- 

s  s  s  2 


may,   are  oiingawry,  ami  ni'i  merely 
penniiwive.  Chaitnuinv.  Milvaiii,     (il 

BAXKKVPT.  I 

See  Kill  of  Sale. 

U0VE>'ANT,  (2).  j 

Fiat  is  Bankruptcy. 
The  defcn'lant,  a  railway  sharehold- 
er, became  L>aii)tnij>t  on  the  8th  of 
Fehniaiy.  \H\d.     Oa  the  IBth  of  the 
same  month  a  coll   was  made,  and 
three  other  calls  were  Hubsecjuently 
made.     On  the  24th  of  Ai.ril,  1848, 
the  defendant  ul>taine<1  hiK  certificate. 
The  scrip  was  handed  over  to  the  a»- 
dgnees,  and  somu  coiTesjwndcuce  took 
place  between  thi^  trade  assignees  and 
the  official  awigiiee,  in  tlie  course  of  i 
which  the  fonntr  sent  the  latter  a 
at&tement  of  the  linnkrupt's  property,   | 
coropriaing  in  it  the  prubable  value  of  | 
the  shaieH  in  qunr^tion,  ami  containing  i 
in  it  an  efltimnt«  of  the  auiaunt  forth-  i 
coming  to  work  the  fiat  and  pay  divi-  ' 
denda.      The   trade   a«.iignee  mihse-  ' 
quraitly  wrote  U.\  the  officiHl  asRIgnee, 
BD^esting  the  ]iniprit;ty  of  st'lling  the 
tharss.     The  shaivH,  however,  conti-  i 
nned  in  the  ]iOHiiossi')n  r\i  the  assig-  . 
new: — HM,  first,  that  there  was  no  '. 
evidenceof RDacccjitanceof'thesharcs  j 
bj  the  ungnees.  I 

RomnilW  t.haf    fho  nrftnr-rtv  iTi  fbo   I 
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action  against  C.  D.,  and  the  cause 
was  tried  on  the  28th  of  November 
following,  when  a  verdict  was  found 
for  the  plaintiff,  with  221.  damages; 
and  on  the  19th  of  December  costs 
were  taxed  for  79^.,  and  judgment  was 
signed.  On  the  12th  of  November 
the  defendant  had  obtained  a  protec- 
tion imder  the  Bankrupt  Law  Conso- 
Hdation  Act,  12  &  13  Vict  c.  106.  A 
private  meeting  was  appointed  for  the 
20th  of  December,  and  notice  was 
given  to  all  the  creditors,  including 
the  plaintiff  On  the  7th  of  Decem- 
ber, the  defendant  filed  his  account, 
proposing  to  pay  his  creditors  78.  6d. 
in  the  pound,  with  a  satis&ctoiy  gua- 
rantee for  due  payment.  The  plain- 
tiff's debt  was  entered  in  the  account 
so  filed  thus:  «  A.  B."  (the  plaintiff) 
**  disputed,  has  got  judgment  for  221. 
aad  costs  estimated  at  50/."  On  the 
20th  of  December,  the  defendant 
swore  to  the  truth  of  his  account ;  and 
at  a  second  meeting  of  his  creditors, 
on  the  31st  of  January,  1850,  three- 
fifths  of  the  creditors,  but  of  whom 
the  plaintiff  was  not  one,  assented  to 
the  compromise,  subject  to  a  gua^ 
rantee  to  be  given  by  S.  S. ;  and  this 
arrangement  was  subsequently  con- 
finned  by  the  Court ;  and  S.  S.  gave 
a  guarantee,  in  which  the  considera- 
tion was  stated  thus :  ''  In  oonsidersr- 
tion  of  your  having  consented,  &c." 
The  defendant  was  arrested  on  a  ca. 
aa.  after  the  protection  had  been  grant- 
ed, and  whilst  it  remained  in  force. 

On  motion  to  discharge  the  defend- 
ant out  of  custody,  on  the  ground  that 
he  was  protected  from  arrest  as  to  the 
debt  and  costs: — ffdd,  that  he  was  en- 
titled to  his  discharge,  on  the  grounds, 
first,  that  the  debt  was  truly  specified 
in  the  account ;  that,  although  the  sum 
of  22/L  was  incorrectly  described  as  dis- 
puted, the  verdict  shewing  it  to  be 
then  due,  inasmuch  as  the  admission 
of  the  insolvent  would  not  dispense 
with  the  proof  of  the  debt  under  the 
statute,  this  description  was  immate- 


rial ;  and  that  the  amount  was  correct, 
as  it  was  to  be  taken  that  the  correct- 
ness of  the  account  was  sworn  to  at 
the  time  it  was  filed,  which  took  place 
before  the  costs  were  ascertained. 

Secondly,  that  the  protection  ex- 
tended to  the  costs  as  well  as  the  debt, 
which  were  merely  accessory  to  the 
principal  debt;  and, 

Thirdly,  that  assuming  the  gua- 
rantee so  given  to  be  void,  as  not  dis- 
closing any  sufficient  consideration, 
and,  therefore,  as  incapable  of  being 
enforced,  still  that  the  protection  was 
valid.     Scnithgatev.  Scmndera,      b^5 

BILL  OF  EXCHANGR 

See  Bankrupt  Law  Consolidation 
Act,  (2). 
Money  Paid. 

Pleading  II.  (4) ;  III.  (1),  2. 
Pbomissobt  Note. 
Small  Debts  Act,  (2). 

BILL  OF  SALE. 

The  61st  section  of  the  1  &  2  Vict, 
c.  110,  does  not  apply  to  bills  of  sale 
which  convey  the  property  absolutely, 
but  only  to  an  executory  bill  of  sale. 

In  an  action  of  trover  for  goods  by 
the  assignee  of  an  insolvent,  the  plain- 
tiff in  order  to  establish  the  insol- 
vent's title  to  the  goods  in  question 
at  a  certain  time,  gave  in  evidence  a 
bill  of  sale,  by  which  the  insolvent,  in 
consideration  of  the  sum  of  499/.,  sold 
absolutely  the  goods  to  the  defendant 
and  other  persons,  and  the  plaintifif 
then  produced  evidence  to  impeach 
the  validity  of  the  bill  of  sale,  by  shew- 
ing that  it  was  whoUy  void  on  the 
groimd  of  firaud.  The  plaintifi*  having 
obtained  a  verdict — Hdd,  that  he  was 
entitled  to  the  costs  incurred  in  the 
production  of  that  evidence.  Hardy 
V.  Tingey,  294 

BOND. 

See  Parties  to  Action,  (1). 
Pleading,  III.  (1),  1. 
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CANAL  COMPANY. 
/S^Statutb. 

CAPIAS. 

See  Pbactic^  (3). 

CAPIAS  AD  SATISFACIENDUM. 

See  OUTLAWBT. 

CERTIFICATE. 
See  AQBXEMXtrt. 

CHAPELRY. 

See  Evidence  (3). 

CHARTER-PARTY. 

1.  Under  the  terms  of  a  charter- 
party,  the  plaintifiTs  ship  was  to  pro- 
ceed to  R,  or  CM  near  thereto  aa  she 
could  eafdy  gety  and  to  load  from  the 
defendant's  agent  a  full  cargo  of  tim- 
ber. The  vessel  proceeded  within  the 
harbour  at  B.,  and  there  received  a  por- 
tion of  the  cargo,  but  owing  to  want 
of  water  she  was  then  taken  without 
the  bar,  but  as  near  as  she  could  safe- 
ly get,  where  it  was  requested  that 
the  rest  of  the  cargo  should  be  deli- 
vered, which  was  refosed : — HeU  that 
the  plaintiff  had  complied  with  the 
diarter-party,  and  that  the  defendant 
was  liable  for  such  refbsaL  Shield  v. 
Wilbme,  304 

2.  In  an  action  on  a  charter-party, 
the  dedaxation  stated,  that  by  a  chajv 
ter-party  made  between  the  defend- 
ant, the  ship-owner,  and  the  plaintiff, 
it  was  agreed  that  iJie  ship  should  pro- 
ceed to  two  ports  in  Sicily,  or  usual 
]^aoe  of  loadmg,  on  and  after  the  de- 
Uveiy  of  her  outward  cargo,  and  there 
load  from  the  plaintiff's  fitctors  a  full 
caigoi,  and  thence  proceed  to  Bristol ; 
and  that  the  vessel  should  have  her 
orders  before  leaving  Messina.  The 
declaration,  after  containing  aver- 
menta  that  ihe  ship  arrived  at  Mes- 
aina^  and  a  general  allegation  of  per- 


formance by  the  plaintiffs,  laid  as  a 
breach,  that  the  defendant,  within  a 
reasonable  time  after  the  delivery  of 
her  outward  cargo,  and  before  the 
plaintiffs  could  have  given  orders  for 
the  ship  to  proceed  to  the  said  ports, 
made  a  contract  with  a  third  party 
for  the  conveyance  of  goods  from  Mes- 
sina, and  therewith  and  within  such 
reasonable  time  as  aforesaid,  and  be- 
fore such  reasonable  time  had  elapsed, 
loaded  his  ship,  and  afierwaids  pro- 
ceeded to  London,  without  taking  on 
board  the  cargo  agreed  to  be  taken 
from  the  plaintiff,  and  thereby  wholly 
incapacitated  and  deprived  himself  of 
the  power  of  fulfilling  the  charter- 
party,  although  the  plaintiffi^  within 
such  reasonable  time  as  aforesaid,  pro- 
vided merchandise,  and  were  r^uiy 
and  willing  to  load  on  board  the  said 
ship  the  said  merchandise;  and  al- 
though the  plaintiffs  would  have  been 
ready  and  wiUing  to  have  named  and 
appointed  and  given  orders  to  the  de- 
fendant to  proceed  to  two  ports>  and 
to  have  there  loaded  a  full  cargo : — 
Held,  on  general  demuner,  that  the 
declaration  was  bad,  as  it  did  not  shew 
that  the  vessel  had  sailed  before  the 
lapse  of  a  reasonable  time  £ar  the  per- 
formance by  the  plaintiflfs  of  their 
part  of  the  contract^  and  so  did  not 
shew  that  the  defendant  had  incapa- 
citated himself  from  performing  his 
part  of  the  contract;  and  that  it  ought 
to  have  contained  an  averment  that 
the  plaintiffs  had  performed  their  part^ 
by  giving  otderB,  Ac,  and  by  tender- 
ing  a  caxgo  within  such  reasonable 
time.     MaUhews  v.  Lowther,         574 

CHEQUR 
See  Plkadino,  L  (1). 

CHURCHWARDEN. 
See  Pbomissobt  Note, 

CODICIL. 
See  Devise,  (2),  (3). 
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COUNTY  COURT. 
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tmmel  at  the  altered  level  was  com- 
pleted : — Hddf  that  A.  was  not  in  a 
position,  upon  the  completion  of  the 
sahstituted  contract,  to  maintain  an 
action  against  B.  for  the  payment  of 
the  sum  stipulated  to  be  paid  by  his 
agreement  with  A.  Htionphreya  t. 
JoneSj  952 

CONTRIBUTORY. 
See  WiNDiKG-up  Act. 

CONVOCATION. 
See  Privy  Council. 

CORPORATION. 

See  Railway  CoMPAmr,  (1). 
Pleading,  III.  (2). 

COSTS. 

See  Bankbupt  Law  Consolidation 
Act,  a). 
Bill  of  Sale. 
Judge's  Obdeb. 

Lands  Clauses  Consolidation 
Act,  (1). 

(1).   Under  43  Eliz,  c.  6. 

A  certificate  to  deprive  the  plain- 
tiff of  costs  under  the  43  Eliz.  c.  6, 
granted  after  judgment  and  execu- 
tion, is  wholly  inoperative;  but  the 
Court  will,  nevertheless,  under  parti- 
cular circumstances,  give  effect  to  it 
by  setting  aside  the  judgment  and  ex- 
ecution.    Lyons  v.  Hyrnomy         749 

(2).  Under  ComUy  Cau/rU  Act, 

1.  On  motion  for  a  suggestion  to 
deprive  the  plaintiff  of  costs  under 
the  County  Courts  Act,  9  &  10  Vict. 
c.  95,  an  affidavit,  which  stated  that 
the  plaintiff  did  not  dwell  more  than 
twenty  w\i&&Jrom  the  de/endcmt,  was 
held  ImuI,  for  not  shewing  the  distance 
from  the  defendant's  residence.  Boom 
V.  Cottam,  820 

2.  Where  the  defendant's  affidavits, 
on  a  motion  for  a  suggestion  under 


the  County  Courts  Act  to  deprive 
the  plaintiff  of  costs,  stated  that  the 
residence  of  the  plaintiff  was  within 
twenty  miles  of  that  of  the  defendant, 
and  that  the  cause  of  action  arose 
wholly  within  the  jurisdiction  of  the 
county  court  of  B.,  which  facts  were 
denied  by  the  affidavit  of  the  plain- 
tiff the  Court  reftised  to  determine 
the  question  on  affidavits^  and  direct- 
ed a  suggestion  to  be  entered.  Lewis 
V.  Forsyth,  904 

3.  Under  the  129th  section  of  the 
9  <fe  10  Yict.  c.  95,  if  a  party  sues  in 
a  superior  Court,  and  his  demand  is 
reduced  below  the  sum  of  20^.  by 
proof  of  part  payment,  he  is  not  en- 
titled to  costs,  unless  the  Judge  before 
whom  the  cause  is  tried  certifies  that 
the  action  is  fit  to  be  brought  in  the 
superior  Court.  Tttmer  v.  Berry,  858 

(3).  In  Error. 

A  defendant  in  error  (the  plain- 
tiff below)  is  not,  on  affirmance  of  a 
judgment,  entitled  under  the  3  Hen. 
7,  c.  10  to  costs  in  error,  where  the 
judgment  is  satisfied  before  the  writ 
of  error  is  sued  out;  since  the  sta- 
tute applies  only  to  cases  where  there 
is  a  delay  of  execution.  Sutherlcmd 
V.  WUls,  980 

COUNTY  COURT. 

See  Costs,  (2),  1,  2,  3. 
Small  Debts  Act. 

(1).  Jurisdiction, 

1.  By  a  plaint  in  a  county  court 
the  defendant  was  summoned  for  a 
debt  of  20^.,  ''  for  illegally  practising 
as  an  apothecaiy."  The  particulars 
stated,  that  the  action  was  brought  to 
recover  20^.,  for  that  after  the  55  Greo. 
3,  c.  194,  the  defendant  on  divers 
days  acted  as  an  apothecary  without 
a  certificate,  at  four  places  named,  by 
attending  and  supplying  medicine  to 
four  persons  mentioned,  whereby  the 
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mount  to  the  sum  of  20002.  sterling, 
then  and  in  eyery  sudi  case,  and  as 
often  as  the  same  shall  so  happen,  the 
defendant  shall,  within  fourteen  days 
after  the  expiration  of  any  year  in 
which  it  shall  so  lumpen,  pay  to  the 
plaintiff  such  a  sum  of  money  as  with 
the  royalty  hereby  reserved  will  a- 
mount  to  2000^.  for  that  year;  or  if 
the  defendant  shall,  at  any  time,  make 
de&ult  in  payment  of  such  sum  of 
money  a£>reeaid,  within  the  time  ap- 
pointed for  payment,  then  it  shall  be 
lawful  for  the  plaintiff,  by  writing 
signed  by  him,  and  indors^  on  the 
sa^  indenture  or  duplicate  thereof 
to  dedare  that  the  said  indenture, 
and  the  powers  and  licence  thereby 
granted,  shall  cease  and  determine: 
— HtH  that  this  was  not  an  absolute 
coTenant,  on  the  part  of  the  defend- 
ant, to  pay  2000^  a  year  during  the 
term,  but  an  altemative  covenant^ 
enabling  the  plaintiff  to  put  an  end 
to  the  licence  on  non-payment  of  that 
sum  by  the  defendimt.  Tidena  y. 
HoopcTf  830 

(2).  NoitoSue. 

A  declaration  stated,  that  an  ac- 
tion had  been  comimenced  by  the 
public  officer  of  a  banking  copartner- 
ship against  T.,  for  the  recovery  of 
the  amount  of  a  bill  of  exchange 
drawn  by  him  upon  and  accepted  by 
the  defendant  for  1250/. ;  that,  while 
the  action  was  pending,  it  was  agreed 
between  the  Company,  T.,  and  the 
defendant,  that  the  action  should  be 
settled  as  follows:— 250(  and  500/. 
by  the  promissory  notes  of  T.,  and 
500L  by  the  defendant's  promissory 
note  at  twelve  months^  the  defendant 
consenting  to  the  Company's  appro- 
priating the  securities  held  by  them  to 
the  payment  of  such  balance,  and  the 
defendant  agreeing  to  give  them  a 
power  to  sell  the  properties  mention- 
ed in  the  securities,  the  Company  to 
forego  all  interest  on  receiving  the 


three  notes,  and  to  guarantee  to  give 
up  the  bill  sued  on,  and  the  1000/. 
bill  received  on  aoooont  of  the  said 
bilL  The  declaration  then  stated  mu- 
tual promises,  and  averred  that  the 
CcHnpany  had  performed  all  things  on 
their  part  to  be  performed,  and  had 
always  been  ready  and  willing  to  set- 
tle the  action,  4c.  Breach,  that  the 
defendant  did  not  nor  would  give  the 
Company  the  promisscny  note  for 
500/.  nor  the  said  powered  sale.  Plea^ 
that  the  defendant  entered  into  the 
agreement  jointly  with  M.,  B.,  and 
J.;  and  that^  after  breach  of  the  agree- 
ment^ by  an  indenture  made  between 
the  nominal  plaintiffs  in  this  action 
(one  of  whom  was  the  public  officer 
of  the  Company)  of  the  first  part^  the 
directors  of  the  Company  of  the  se- 
cond part^  the  defendant^  M.,  B.,  and 
J.,  of  the  third  part,  and  T.  of  the 
fourth  part^  the  public  officer,  on  be- 
half of  the  Company,  did  remise,  re- 
lease, and  for  ever  dischaige  the  said 
M.,  B.,  and  J.,  of  and  from  the  said 
action,  and  all  actions  and  suits,  causes 
of  action,  and  debts  whatsoever,  with- 
out the  consent  of  the  defendant,  and 
thereby  released  the  defendant  ftom 
the  same : — HMy  first,  that  the  in- 
denture set  out  in  the  plea  did  not 
operate  as  a  release^  but  only  as  a  co- 
venant not  to  sue. 

Secondly,  that  the  agreement  set 
out  in  the  dedaxation  was  a  binding 
engagement  and  not  a  mere  accord, 
inasmuch  as  it  would  have  been  bro- 
ken if  the  Company  had  proceeded 
with  the  original  action,  anew  person 
having  been  made  a  parfy  to  the  ooor 
tract    Hendermm  ▼.  StAoH,        99 

DAMAGES. 

Covenant  on  an  agreement  made 
the  27th  September,  1848,  whereby 
the  defendant  agreed  to  demise  to  the 
plainti£^  on  or  before  the  29th  No- 
vember then  next^  a  feny  and  cer- 
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I  aLso  give  to  S.  that  other  dwelling- 
house  and  garden  situate  in  Tork- 
street,  No.  30,  the  whole  of  which 
premises  are  in  the  borough  of  Ply- 
month,  during  her  natural  life;  but 
should  S.  many  and  have  children, 
then,  after  her  decease,  the  before- 
mentioned  houses  to  descend  to  her 
children ;  but  should  S.  die  without 
issue,  then  the  said  premises  to  be- 
come the  joint  property  of  the  chil- 
dren of  B.  I  also  give,  provided  S. 
dies  without  issue,  the  sum  of  100^ 
to  J.,  to  be  paid  to  him  out  of  the 
before-mentioned  premises:** — HM^ 
that  S.  took  an  estate  in  fee  simple 
in  the  first-mentioned  house;  and 
therefore,  upon  her  death  without  is- 
sue, the  children  of  B.  were  entitled 
only  to  the  two  other  houses.  Doe 
d.  Baitey  v.  SloggeU,  107 

(2).  Meaning  of  Words  "Same  Estate 
amd  Interest,^ 

J.  D.  at  the  time  of  making  her 
will  was  entitled  to  two  freehold  es- 
tates^ one  in  the  county  of  Westmore- 
land, and  the  other  in  the  county  of 
Berks,  and  also  two  copyhold  estates, 
one  called  Hempstead,  and  the  other 
Cock  Coms.  In  1778,  J.  D.  made  her 
will,  and  devised  her  freehold  estate, 
after  certain  life  estates,  to  her  great 
nephew  T.  B.  for  life,  then  to  his  is- 
sue for  their  respective  lives,  remain- 
der to  his  brother  H.  B.  for  life,  then 
to  his  issue  for  their  respective  lives, 
and  then  to  S.  K  for  life  and  her  is- 
sue, remainder  to  the  right  heirs  of 
the  testatrix.  She  devised  the  copy- 
hold estate  of  Hempstead,  after  cer- 
tain life  estates^  to  H.  B.  for  life,  re- 
mainder to  his  issue,  remainder  to  T. 
D. ;  and  the  copyhold  estate  of  Cock 
Comsi,  after  the  same  life  estate,  to 
H.  B.  for  life,  remainder  to  his  issue, 
remainder  to  R  D.  The  freehold  es- 
tate in  the  county  of  Berks  the  tes- 
tatrix devised,  after  certain  life  es- 
tates, to  T.  B.,  remainder  to  his  issue 


for  their  respective  lives,  remainder 
to  his  brother  H.  B.  and  his  issue  in 
like  manner,  remainder  to  S.  R  for 
life  and  her  issue,  and  then,  with  li- 
mitations over  in  strict  settlement^  to 
certain  collateral  relations  of  the  tes- 
tatrix. In  1784,  the  testatrix  made 
the  following  codicil :  "  And  whereas 
I  have  in  and  by  my  said  will,  in  the 
disposition  I  have  therein  made  of 
my  share  of  the  real  estates  in  the 
coimty  of  Westmoreland,  after  the 
several  limitations  in  fiivour  of  my 
great  nephew  T.  B.  shall  be  spent, 
limited  the  same  precisely  in  the  same 
manner  to  his  brother  H.  B.,  I  do 
hereby  confirm  the  same,  and  further 
declare  my  mind  and  will  to  be,  that, 
in  the  next  disposition  made  in  my 
said  will  of  and  to  my  share  of  the 
several  copyhold  estates  of  Cock  Coms, 
<bc.,  the  said  T.  B.  shall,  after  the  li- 
mitations in  fitvour  of  his  brother 
H.  B.  shall  be  spent^  have  precisely 
the  same  estate  and  interest  therein, 
before  the  subsequent  limitations  to 
T.  D.  and  R  D.  shall  respectively 
take  place,  as  the  said  H.  B.  hath 
in  and  by  my  said  will  in  the  estates 
in  the  said  county  of  Westmoreland ; 
and  I  do  hereby  give  and  devise  the 
copyhold  estate  which  I  lately  pur- 
chased of  the  widow  K.,  and  which, 
after  my  admittance  to  the  same,  I 
surrendered  to  the  use  of  my  will,  to 
the  said  H.  B.,  with  the  like  limi- 
tations over  as  are  contained  in  my 
said  will  and  this  codicil  concerning 
my  other  copyhold  estates  in  the  said 
ooimty  of  Hertford  or  elsewhere  :** — 
Hddy  that,  according  to  the  true  con- 
struction of  this  codicil  and  will,  the 
copyhold  estate  of  Cock  Coms  was  de- 
vised to  T.  B.  ofnd  hie  issue  for  life. 
Grover  v.  Bwminghamj  184 

(3).  When  Leaseholds  pass  by  General 
Devise  of  Real  EsUUe. 

A  testator,  by  will  made  in  1815, 
after  giving  certain  legacies^  bequeath- 
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deuce  as  againflt  the  tenant  of  the 
porincipal's  titk^  although  the  agent 
do  not  diBclofle  his  principal's  name  at 
the  tune. 

Where  A.  had  paid  rent  to  B.,  the 
agent  of  C.  &  D.,  and  the  ptoperty 
for  which  the  rent  was  paid  was  sub- 
sequently conyeyed  to  C.  d?  £.,  and  A. 
still  paid  the  rent  to  B.,  bnt  was  not 
infermed  by  the  latter  of  the  change, 
and  R  paid  orer  the  rant  to  C.  &  £. : 
-— £U%  tiiat  the  payment  so  made 
WM  some  evidenoeof  the  title  of  C.  & 
R  to  the  property;  and  that^  imder 
such  drcomstanoes,  there  was  no  ne- 
eenity  (in  an  action  of  replevin  by  A. 
against  parties  daiming  mider  0.  A 
K)  for  the  proof  of  the  conYe3rance  to 
a  db  K    Mitehmga  ▼.  Thompaon,  50 

(2).  OfOcmMfmon  in  Trcnefr. 

R,  haying  oontraoted  with  a  Rail- 
way Company  to  set  np  the  fencing 
of  their  line,  employed  G.  to  sap- 
ply  posts  and  rails  for  a  part  of  the 
tine.  B.  became  hankrapt,  and  a 
qnantity  of  the  nnfixed  fencing  was 
ramoved  by  G.*s  direction  to  an  adja- 
cent fidd,  and  sold  to  the  plainllfil 
This  fencing  was  afterwards  carried 
back  to  the  railway  by  laboarers  act- 
ing nnder  the  direction  of  an  oyer- 
looker  of  the  Company.  G.  asked  the 
men  upon  what  authority  they  re- 
moved the  fencing,  and  was  told  to 
i^ply  to  the  engineer  of  the  Compsr 
ny.  G.  afterwards  saw  one  of  the 
directors  of  the  Company,  who  told 
him  to  attend  a  meeting  of  the  Com- 
pany. G.  went  to  the  office  of  the 
Company  for  that  purpose,  and  was 
told  by  the  same  director,  that  there 
was  a  prospect  of  an  amicable  ar^ 
rangement  with  B.,  and  that  all  claims 
on  the  line  would  be  paid.  A  de- 
mand was  afterwards  made  upon  the 
secretary  of  the  Company,  who  stated 
that  he  was  not  the  party  on  whom 
the  demand  ought  to  be  made: — 
Hdd^  in  trover  against  the  Company, 
that  there  was  no  evidence  of  a  con- 


version by  them.  OUjwir  v.  Thu  L<nir 
€hn  (md  North  Western  IMhoayCtyni- 
pony,  66 

(3).  0/ Legal  Faroekial  Chapehy. 

Under  the  14  2  WiH  4,  c.  38, 
&  14,  by  which  the  fees,  dues,  offer- 
ings, or  emoluments,  of  right  or  cus- 
tom belonging  to  the  incumbent  of 
the  parish,  cha^pelry,  or  place  in  which 
the  newly  erected  church  is  situate, 
are  to  be  received  on  account  of  such 
incumbent,  except  such  part  as  the 
commissioners,  with  theconsents  of  the 
bishop,  the  patron,  and  the  incumbent 
in  some  cases,  and  the  bishop  alone, 
with  the  consent  of  the  patron  and 
incumbent,  in  others,  shall  assign  to 
the  minister  of  the  district  church, — 
the  term  ''chapelry'*  means  a  legal 
parochial  chapelry,  and  therefore  one 
which  is  immemorial 

Upon  a  trial,  where  the  question 
was,  whether  the  chapelry  of  St.  H. 
was  a  legal  parochial  diapelry — ITelcl, 
that  the  statanent  of  a  witness,  that 
he  had  heard  from  a  former  incum- 
bent of  St.  H.  that  the  people  of  four 
townships  and  another  parish  came 
to  the  chapeliy,  was  admissible  in 
evidence^  inasmuch  as  the  ri^ts  of 
the  chapel  in  question  were  sufficient- 
ly of  a  public  nature  to  make  repu- 
tation admissible. 

So,  a  case  stated  by  a  deceased  in- 
cumbent of  St.  H.  for  the  opnion  of 
a  proctor,  with  his  opinion  thereon, 
was  held  admissible,  on  the  same  prin- 
ciple as  the  statement  of  a  deceased 
occupier,  which  qualifies  his  estate,  is 
admissible. 

Heildf  also,  that  the  answer  of  the 
incumbent  of  St.  H.,  and  other  cler- 
gymeHy  to  questions  sent  bv  the  Bish- 
op of  C,  the  diocesan,  for  the  in- 
formation of  the  Governors  of  Queen 
Anne*s  Bounty,  at  the  time  an  aug- 
mentation was  made,  was  admissible, 
as  being  in  the  nature  of  an  inquisi- 
tion on  a  public  matter.  Ccur  v. 
Mo9tyn,  69 
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(4).  In  Action  for  Eailway  CaUs. 

In  an  action  for  railway  calls, 
the  plaintiff  proved  that  it  was  the 
coane  of  business  for  C,  a  clerk,  to 
fill  up  printed  notices  of  the  calls  and 
direct  them  to  the  shareholders,  and 
then  to  put  the  notices  into  a  basket ; 
and  it  was  the  practice  for  another 
clerk  to  post  the  letters  which  were 
in  the  basket,  which  he  had  done  on 
this  occasion.  C.  was  dead,  but  a 
list  of  shareholders,  containing  the 
name  of  the  defendant,  was  produced 
in  his  handwriting,  and  indorsed  by 
him  ''Letters  sent  out.**  C.  had  re- 
ceived instructions  to  make  out  such 
list,  and  had  been  seen  filling  up  and 
directing  the  notices,  with  such  a  list 
before  him: — ffM,  that  the  list  so 
indorsed  was  admissible  as  evidence 
that  notice  of  the  call  had  been  sent 
to  the  defendant,  notwithstanding  it 
was  not  distinctly  shewn  when  the 
indorsement  was  mada  The  Eastern 
Union  Railway  Compawy  v.  Sy- 
m&nds,  237 

(5).  Of  Foreign  Law. 

A  witness,  whose  knowledge  of 
the  law  of  a  foreign  countiy  is  de- 
rived solely  from  his  having  studied 
it  at  an  university  in  another  coun- 
try, is  incompetent  to  prove  what  the 
law  of  that  foreign  country  is. 

A  document  which,  by  the  law  of 
a  foreign  country,  is  not  admissible 
in  evidence  for  want  of  a  stamp,  may, 
nevertheless,  be  admitted  in  this 
country.  But  where,  by  the  foreign 
law,  the  want  of  a  stamp  renders  the 
contract  void,  it  cannot  be  enforced 
here. 

In  order  to  prove  that  a  certain 
Company  for  working  mines  in  West- 
phalia had  never  been  finally  consti- 
tuted, the  plaintiff  proved,  by  the  so- 
licitor of  the  Company  in  this  coun- 
try, that  nothing  had  been  done  here 
towards  its  final  constitution : — ffeld, 
that,  in  the  absence  of  any  evidence 


on  the  part  of  the  defendant,  the  jnrr 
were  warranted  in  finding  that  tbe 
Company  never  was  finally  consti- 
tuted.    BriaUyw  v.  SequeviUe,      275 

(6).   In  Action  on  ConiiracA  wiih 
Joint-^tock  Company, 

1.  In  an  action  by  the  plaintifls  lor 
work  done  as  engineers  for  a  Railway 
Company,  of  which  the  defendant  wm 
a  member  of  the  provisional  commit- 
tee, the  plaintiffs  gave  in  evidence 
certain  resolutions  d[  the  committee^ 
made  at  meetings  at  which  the  de- 
fendant was  present.  The  defendant 
offered  in  evidence  a  resolution,  to  the 
effect  that  engineers  should  be  on- 
ployed,  but  that  the  memben  of  the 
provisional  conmiittee  were  not  to 
incur  any  personal  responsibility;  hat 
at  that  meeting  the  plaintifib  were 
not  present: — Seld,  that  the  resohi- 
tion  was  receivable  in  evidenoa  Rm- 
nie  V.  Clarke,  293 

2.  The  plaintiff  having  bitm^t  an 
action  against  A.  B.  for  goods  sq)- 
plied  to  a  joint-stock  Company,  of 
which  the  defendant  was  a  member, 
and  the  action  having  been  stayed 
imder  the  Winding-up  Act,  11  d^  12 
Yict.  c.  45,  until  Uie  plaintiff  should 
prove  his  claim  before  the  Master 
(which  he  fidled  to  do),  he  obtained 
an  order  to  be  allowed  to  proceed  in 
the  addon,  and  to  substitute  CD., 
the  official  manager  of  the  Company, 
as  defendant  in  Ueu  of  the  then  de- 
fendant. The  plaintiff  thereupon  en- 
tered a  suggestion  on  the  record, 
which  stated  that  "the  action  was 
commenced  and  had  hitherto  been 
prosecuted  against  A.  B.,  as  a  person 
authorised  to  be  sued  as  the  nominal 
defendant,  on  behalf  of  the  Company  f 
— ffeld,  that  the  acts  of  A.  R  were 
not  admissible  in  evidence  on  the  trial 
of  the  cause  against  C.  D.,  as  the  plain- 
tiff's suggestion  alleged  that  A  6. 
had  been  sued  as  a  mere  nominal  <^ 
fendant.     Armstrong   v.  Normamdyy 
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3.  Under  the  8  k  QVict  c  16,  &  28, 
the  register  of  shareholders,  having 
thereon  the  seal  of  the  Company, 
is  admissible  in  evidence,  without 
proof  that  the  seal  was  duly  affixed  to 
the  document  at  an  ordinary  meeting 
of  the  Company,  in  pursuance  of  the 
provisions  of  ^e  9th  section  of  the 
Act.  Hm  London  cmd  North  Western 
Railway  Company  v.  M'Michad,  855 

4.  A  declaration  against  a  Eailway 
Company  stated,  ^t  the  plain- 
tiff at  the  request  of  the  defendants, 
became  a  passenger  in  one  of  their 
trains^  to  be  carried  from  &c.,  for  re- 
ward to  them,  &c;  that,  through  the 
caretessness,  n^li^nce,  and  improper 
conduct  of  the  defendants,  the  train 
in  which  the  plaintiff  was  such  pas- 
senger, struck  against  another  train, 
whereby  the  plaintiff  was  injured. 
At  the  trial,  it  appeared,  that  the 
train  in  question  had  been  hired  of 
the  Company  by  a  benefit  society  for 
an  excursion,  the  tickets  for  which 
were  sold  and  distributed  by  the  trea- 
surer of  the  society,  fix)m  whom  the 
plaintiff  purchased  one;  and  that  the 
accident  was  occasioned  by  the  train 
in  which  the  plaintiff  was,  running 
against  a  train  standing  at  the  sta- 
tion, it  being  then  dark : — Held,  first, 
that  the  mere  fact  of  the  accident 
having  occurrod  was  prim4  &cie  evi- 
dence  of  negligence  on  the  part  of  the 
defendants.  Secondly,  that  there  was 
evidence  for  the  jury  that  the  plain- 
tiff was  a  passenger  to  be  carried  •by 
the  defendanta  Skiamer  v.  Tfie  Lon- 
don, Brighton,  and  South  Coast  Bail- 
tooy  Company,  787 

(7).   Under  General  Issue, 

In  an  action  for  work  and  la- 
boar,  to  which  the  defendant  pleads 
the  general  issue,  a  statement  made 
by  the  plaintiff^  that  the  claim  which 
forms  ihe  subject  of  the  action  was 
referred  te  an  arbitrator,  who  found 
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by  his  award  that  nothing  was  due  to 
the  plaintiff,  is  evidence  against  the 
plaintiff  imder  the  issue  raised  by  that 
plea.     Murray  v.  Gregory,  468 

(8).  In  Action/or  Libel. 

In  an  action  of  libel,  charging 
the  plaintiff  with  having  in  a  letter 
published  a  libel  upon  the  defend- 
ant, to  which  the  defendant  pleads 
that  the  plaintiff  did  in  fact  publish 
the  libel  in  question;  letters,  not 
otherwise  evideuce  in  the  cause,  writ- 
tenby  the  plaintiff,  and  in  which  the  de- 
fendant's name  was  spelt  in  a  peculiar 
manner,  were  held  admissible  as  evi- 
dence that  the  libel  in  question,  which 
contained  the  defendant's  name  spelt 
with  the  same  peculiarity,  was  writ- 
ten by  the  plaintiff.  Brookes  v.  Tich- 
borne,  929 

EXECUTION. 

See  Bankkupt  Law  Consoudatiok 
Act,  (2). 
County  Court,  (2). 

EXECUTOR 
See  Pleading,  I.  (5),  2;  II.  (1). 

EXTORTION. 
See  Pleading,  I.  (3). 

FEME  COVERT. 
See  Husband  and  Wife. 

FIAT  IN  BANKRUPTCY. 

The  5  &  6  Vict  c.  122,  a  4,  enacts, 
that  fiats  in  l>ankruptcy  shall  be  is- 
sued and  transmitted  by  the  Lord 
Chancellor's  Secretaiy  of  Bankrupts, 
in  such  manner  as  the  Lord  Chancel- 
lor shall  by  any  order  direct  The 
Lord  Chancellor,  by  an  order,  directed 
that  every  fiat  directed  to  any  District 
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(2).  Htuband  of  Fmnale  Shartkolder 
«n  Banking  Coparlnonhip. 
The  defendant's  wife  dum  eola  be- 
came an  original  shareholder  in  a 
banting  copartnenhip;  after  her  mar- 
riage but  without  the  defendant's 
knowledge,  she  received  dividends  and 
paid  calls  in  her  maiden  oam^  and  in 
that  name  was  returned  to  the  Stamp 
Office  as  a  ahareholder,  but  never  exe- 
cuted any  deed  of  settlement.  The 
defendant  was  aware  that  his  wife  was 
a  shareholder,  but  never  interfered  in 
the  matter,  and,  whea  applied  to  for 
a  call,  said  he  would  have  nothing  to 
do  with  it  The  deed  of  settlement 
provided,  that  the  husband  of  any  fe- 
male shareholder  should  not  be  a  mem- 
ber in  respect  of  such  shares,  but 
might  either  dispose  of  the  shares  so 
vested  in  him,  or  at  his  option  be- 
come a  member  on  complying  with 
certain  requisitions : — Hdd,  t£a.t  the 
defendant  was  not  a  Tuember  of  the 
Company  for  the  purpose  of  execution 
against  him  by  scire  facias  on  a  judg- 
ment against  the  public  officer  under 
the  7  Geo.  4,  c.  46,  a.  13.  DodgsMt 
V.  BeO,  967 

INCL0ST7KE   ACT,  8  4  9  Vicr. 

c  iia 

Set  Pleadino,  III.  (2). 

INFANT. 
Luthilily  for  SaUwa;/  Coils. 
1.  To  a  declaration  for  railway 
calls  the  defendant  pleaded,  that,  at 
the  time  when  he  first  became  the 
bolder  of  tite  shares,  and  at  the  time 
of  his  making  the  contracts,  by  force 
of  which  the  debts,  causes  of  action, 
and  liabilities  in  the  declaration  men- 
tioned accrued  to  the  plainti^  and 
were  incurred  by  the  defendant,  and 
at  the  time  of  his  making  and  enter- 
ing into  the  contracts  by  force  of 
w&ch  the  plaintiffii  claim  to  be  enti- 
tled by  law  to  make  the  call  upon  the 
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defendant,  as  in  the  declaration  al- 
leged, the  defendant  was  an  infant 
within  the  age  of  twenty-one  years. 
Replication,  that  the  ddendant,  at 
the  time  when  he  first  became  the 
holder  of  the  shares,  and  at  the  time 
of  his  ttiakii^  the  contracts  in  the 
plea  mentioned,  was  at  the  full  age  of 
twenty-one  years.  It  appeared  at  the 
trial,  that  the  defendant  was  the  pur- 
chaser of  the  shares  in  question  whilst 
he  was  an  in&nt,  and  that,  after  he 
was  of  full  age,  a  call  was  made : — 
Said,  that  the  term  "  contract," 
meant  the  contract  by  which  the  de- 
fendant became  a  shareholder,  and  not 
the  obligation  to  pay  the  calls  under 
the  8  &  9  Vict  a  IS,  s.  21;  and,  con- 
sequently, the  plea  was  proved  by 
evidence  of  his  infancy  at  ^e  time  of 
the  transfer  to  him  of  the  sharea 

Qtuere,  whether  the  word  "con- 
tract," being  so  construed,  the  plea 
was  an  answer  to  the  action.  The 
Birkenhead,  Laaictuhire,  and  Cheshire 
JuTtclion  RaUway  Crnnpaay  v.  Pil- 
eher,  24 

2.  To  an  action  for  calls  on  rail- 
way shares,  the  defendant  pleaded 
that  the  Company,  in  pursuance  of 
the  defendant's  application,  granted 
the  shares  to  him  a«  the  original  hold- 
er thereof,  and  entered  his  name  in 
the  r^fister  of  shareholders  as  the  pro- 
prietor thereof,  and  so  the  defendant 
became  and  still  is  the  original  holder 
of  the  shares  by  contract  with  the 
Company,  and  not  otherwise ;  that, 
when  the  shares  were  granted  to  him, 
and  his  name  entered  as  aforesaid, 
and  also  at  the  respective  times  of 
making  the  calls,  the  defendant  waa 
an  inWt ;  that  he  never  ratified  or 
confirmed  the  said  application,  grant, 
entry,  and  proprietorship,  but  the 
same  have  hitherto  remained  wholly 
unratiiied  and  unconfirmed ;  that  he 
has  not  at  any  time  derived  any  pro- 
fit, benefit,  or  advantage  whatsoever 
from  the  shares  or  by  reason  of  his 
T  TT  2 
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JUDOFS  ORDER 


LANDS  CLAUSES  ke.     1003 


Scire  Facias, 

A  scire  &cia8  may  be  obtained  at 
the  suit  of  a  creditor  against  a  share- 
bolder  in  a  Joint-stock  Compaiij,  un* 
der  the  36th  section  of  the  8  <fe  9  Yict. 
c.  1 6,  (the  Companies  Clanses  Conso- 
lidation Act) : — Qucere,  whether  that 
is  the  sole  remedy. 

Where  a  Company  was  established 
for  the  purpose  of  mn-lriTig  a  railway 
in  Ireland,  and  the  plaintiff  had  re- 
covered judgment  against  the  Com- 
pany, and  had  issued  a  writ  of  fi.  &. 
into  the  county  of  Surrey,  to  which 
there  was  a  return  of  nulla  bona,  and 
had  issued  a  testatum  fi.  &.  into  Mid- 
dlesex, to  which  writ  there  was  a  like 
return,  but  he  had  not  taken  any 
means  to  levy  execution  in  Lreland, 
the  Court  made  the  rule  absolute  to 
issue  a  scire  facias  against  a  sharehold- 
er of  the  Company,  who,  as  chair- 
man and  director  of  the  Company, 
stated  at  a  general  meeting  of  the 
body,  that  the  Company  had  no  Amds 
to  meet  the  claims  against  the  Com- 
pany, one  of  those  claims  being  the 
judgment  debt  of  the  plaintiff.  Deve- 
reux  v.  The  Kilkenny  and  Great  Southr 
em  and  Western  Railway  Compamy, 
In  re  Emery ^  834 

JUDGE'S  ORDER 

See  Bankbuft  Law  Coksoudation 

Act,  (3). 

SeewriJty  f<yr  Costs, 

A  defendant  obtained  a  Judge*s  or- 
der in  the  following  terms : — "  It  is 
ordered  that  the  plaintiff  do  forth- 
with give  security  for  costs  to  the  sa- 
tis&ction  of  the  Master,  no  stay  of 
proceedings  in  the  meantime,  the  at- 
torney for  the  plaintiff  hereby  imder- 
taking  to  find  such  security :" — Hddy 
that  the  proper  construction  of  the 
order  was,  that  the  attorney  should 
give  the  security  in  case  further  pro- 
ceedings were  taken,  and,  therefore, 


that  he  was  not  liable  to  an  attach- 
ment for  not  giving  the  security,  no 
further  proceedings  having  been 
taken.     UiU  v.  Fletcher,  470 

JUDGMENT. 
See  County  Court,  (2). 

JUDGMENT   NON   OBSTANTE 
VEREDICTO. 

See  Infaut,  3. 

Pleadino,  I.  (4);  U,  (7). 

LANDLORD  AND  TENANT. 

^S^  Condition  Prbcedsnt. 
Evidence,  (1). 
Use  and  Occupation. 

The  receipt  of  rent  is  no  waiver  of 
a  continuing  breach  of  covenant. 
Therefore,  where  a  lessee  was  bound, 
imder  penalty  of  forfeiture^  to  repair 
within  a  reasonable  time,  and  after 
breach  the  lessor  accepted  rent: — 
Hddy  that  the  reasonable  time  for  re- 
paration did  not  commence  afresh  af- 
ter such  acceptance  of  rent.  Doe  d. 
Baker  v.  Jones,  498 

LAND  TAX. 

The  Court  of  Exchequer  has  no 
jurisdiction  to  order  the  Commission- 
ers of  Land  Tax  to  cause  the  propor- 
tion charged  upon  a  division  to  be 
equally  assessed.  In  re  Holbom  Land 
Tax  Assessment,  548 


LANDS  CLAUSES  CONSOLI- 
DATION ACT,  8  A  9  Vict. 
0.18. 

See  Arbitration,  (2). 

(1).  Atijudieation  of  Costs  of  Arbi- 
tration, 

Under   the   34th  section  of  the 
Lands  Clauses  Consolidation  Act,  (8 
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&  9  Vict.  c.  18),  which  provides  that 
all  the  oosts  of  arbitration  on  the 
amount  of  compensation  to  be  given 
for  lands  required  to  be  taken  by  a 
public  Company  are  to  be  settled  by 
the  arbitrators,  such  costs  need  not  be 
incorporated  in  the  award,  but  may 
be  ascertained  at  a  subsequent  time 
by  the  persons  who  made  the  award. 

Such  adjudication  of  the  costs  need 
not  be  within  three  months  after  the 
time  of  the  reference. 

The  term  ^  the  arbitrators**  in  that 
section  may  mean  either  the  arbitra- 
tors or  umpire,  according  as  the  com- 
pensation shall  have  been  determined 
by  the  arbitrators  or  umpire. 

In  an  action  for  the  recovery  of 
compensation  awarded  and  the  costs, 
the  declaration  stated  that  the  tmi- 
pire  was  required  by  the  plaintiff  to 
settle  and  determine  the  costs  to  be 
paid  to  him  under  that  Act : — Held, 
on  special  demurrer,  that  the  aver- 
ment amounted  to  a  statement  that 
the  umpire  was  required  to  adjudicate 
upon  the  costs,  and  was  suj£cient. 
Gould  V.  The  Staffordshire  Potteries 
Waterworks  Company,  214 

(2).  Lands  "  taken"  for  the  Execu- 
tion of  the  Works. 

The  words  "lands  which  shall  have 
been  taken  for  or  injuriously  affect>- 
ed  by  the  execution  of  the  works,"  in 
the  68th  section  of  the  Lands  Clauses 
Consolidation  Act,  (8  <fe  9  Vict.  c.  18), 
include  such  lands  only  as  are  acta- 
aUy  taken  or  actuaUy  affected  by  the 
works. 

A.,  the  proprietor  of  certain  houses, 
which  were  liable  to  be  taken  for  mak- 
ing a  Railway,  imder  the  provisions  of 
the  local  Act  of  the  promoters  of  the 
undertaking,  received  a  notice  under 
the  18th  section  of  the  8  <fe  9  Vict.  c.  18, 
from  the  promoters,  that  the  property 
would  be  required  by  them  for  the  Bail- 
way,  and  the  notice  demanded  the  par- 


ticulars of  A.'s  interest  therein,  and 
stated  their  willingness  to  purchase  it 
A.  duly  furnished  these  particnkiB, 
and  a  sum  of  4500^.  was  set  upon  the 
property  by  him,  which  amount  k 
dauned  from  the  promoters  as  a  com- 
pensation for  taking  the  property;  and 
he  required  payment  thereof^  or  that 
a  warrant  ^ould  be  issued  by  Uie 
Company,  to  summon  a  jury  to  assess 
the  proper  amount,  under  the  proTi- 
sions  of  the  Act  The  Company  took 
no  further  step  in  the  matter : — Hid, 
that,  under  these  circumstances^  A 
could  not  maintain  an  action  to  re- 
cover from  them  the  4500/L  Bwrltknr 
shau)  V.  The  Birmingkam  and  Ooifcfd 
Junction  BaUway  Company,        475 

LESSOR  AND  LESSEE 

See  CoKDinoK  Pbbcedemt,  2. 
Landlord  and  Tenant. 
Use  and  Occupation. 

LIBEL. 
See  Evidence,  (8). 

LONDON  POLICE  ACT. 

A  police  constable  of  the  city  of 
London  has  no  power,  under  the  2  & 
3  Vict.  c.  xciv.  to  take  a  person  rato 
custody  without  warrant,  merely  on 
suspicion  that  he  has  committed  a 
misdemeanor.     Botoditch  v.  Bcdchin, 

378 

LORD   CHANCELLOR 

See  Grammar  School. 
Trial  at  Bar. 

LOTTERY  ACTS. 
See  Bank  Act. 

MALICIOUS  ARREST. 
See  Pleading,  I.  (6). 
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MARKET. 

A  person  who  exposes  goods  for 
sale  in  a  public  market  has  a  right  to 
occupy  the  soil  with  baskets  necessary 
and  proper  for  containing  the  goods. 

Trespass  for  taking  the  pkantifTs 
goods,  to  wit,  potatoes,  baskets,  &c. 
Pleas,  first,  that  W.  was  possessed  of 
a  close,  ddled  May  Day  Green,  and 
because  the  goods  were  wrongfully 
upon  the  close,  incumbering  the  same, 
the  defendants,  as  the  servants  of  W., 
took  the  goods  and  removed  them: — 
secondly,  that  T.  was  possessed  of  a 
close,  part  of  land  called  May  Day 
Green,  and  because  the  goods  were 
wrongfully  upon  the  last-mentioned 
close,  incumbering  the  same,  the  de- 
fendants, as  the  servants  of  T.,  re- 
moved them.  Replication  to  first 
plea,  that  a  market  was  held  upon  the 
close  in  which  &c.,  for  the  buying  and 
selling  of  provisions,  and  the  phuntiff 
brought  into  the  close  in  wluch  <fec., 
into  the  market,  the  potatoes,  for  the 
purpose  of  selling  the  same,  and  also 
then  brought  the  btokets,  being  ne- 
cessary and  proper  for  holding  and 
containing  the  same,  being  no  incon- 
venience to  the  holding  of  the  market, 
when  the  defendants  of  their  own 
wrong  seized  them.  The  replication  to 
the  second  plea  was  in  similar  terms. 
Rejoinder  to  replication  to  first  plea 
— That  A.,  being  seised  in  fee  of  the 
close  called  May  Day  Green,  and  also 
of  the  market,  demised  the  close  to 
W.;  and  because  the  goods  were 
wrongfully  on  the  close,  the  defend- 
ants, as  the  servants  of  W.,  took  and 
removed  them.  Rejoinder  to  repli- 
cation to  second  plea — ^That  A.,  being 
seised  in  fee  of  May  Day  Green,  and 
also  of  the  market,  which  was  held 
as  well  upon  the  close  in  the  second 
plea  mentioned,  as  upon  other  parts 
of  May  Day  Green,  demised  to  W. 
the  said  close  and  other  parts  of  May 
Day  Green;  that  W.  demised  the 
close,  being  such  part  of  May  Day 


Green,  to  T.  for  the  purpose  of  erect- 
ing a  stall  thereon  for  selling  goods 
in  the  market,  the  said  close  not  being 
an  unreasonable  quantity  of  land  for 
that  purpose,  and  there  being  sufi^- 
cient  ground  left  for  other  persons  re- 
sorting to  the  market;  and  because 
the  goods  were  wrongfully  placed  on 
the  close  without  the  leave  of  T.,  the 
defendants,  as  her  servants^  took  the 
goods  and  removed  them : — ffekl,  on 
demurrer,  that  the  rejoinders  were 
bad,  inasmuch  as  the  demise  to  W. 
was  subject  to  the  right  of  market. 
Townendv,  Woodruff,  506 

MARRIAGK 
See  Assumpsit. 

MASTER  AND  SERVANT. 

(1).  Action  for  tmrong/ul  Discharge. 

1.  To  an  action  for  wrongfully  dis- 
charging the  plaintiff  &om  the  de- 
fendant's service  as  a  traveller  and 
salesman,  the  defendants  pleaded  that 
the  plaintiff  refused  to  obey  the  law- 
ful and  reasonable  commands  of  the 
defendants  with  reference  to  the  plain- 
tiff's conduct  and  proceedings  in  the 
said  employ,  and  tliat  the  plaintiff  re- 
ceived from  divers  customers  of  the 
defendants  divers  monies  which  he 
wrongfully  appropriated  to  his  own 
use;  wherefore  the  defendants  did,  by 
reason  of  the  premises,  refuse  to  con- 
tinue the  plaintiff  in  their  employ, 
and  therefore  discharged  him.  Re- 
plication, de  injuria.  At  the  trial, 
it  was  proved  that  the  plaintiff  had 
misappropriated  the  defendants'  mo- 
nies, but  the  fact  of  such  misappro- 
priation was  not  known  to  the  defend- 
ants until  after  they  had  discharged 
the  plaintiff: — Held,  that,  the  defend- 
ants having  justifiable  cause  for  dis- 
charging the  plaintifi)  the  learned 
Judge  was  wrong  in  leaving  it  to  the 
jury  to  say  whether  they  discharged 
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him  for  that  csmaa,  for  that  their  mo- 
tive and  intention  was  not  in  issue 
under  the  replication  de  injaiiL  Spota- 
wood  y.  BaoTOWf  1 10 

2.  In  an  action  of  assmnpeit  brought 
by  the  plaintiff  a  servant,  for  dismiss- 
ing him  during  the  period  for  which 
he  was  hired,  the  declaration  stated 
that  the  defendant  revised  to  permit 
the  plaintiff  to  continue  in  his  service 
during  the  term,  and  wrongfully  dis- 
missed him  therefrom.  Plea,  that^  af- 
ter the  making  of  the  agreement,  and 
before  the  discharge  and  dismisaal,  the 
plaintiff  conducted  himself  in  an  im- 
proper and  disobedient  manner,  and 
disobeyed  the  defendant's  lawful  or- 
ders; without  this,  that  the  defendant 
wrongfully  dismissed  and  discharged 
the  plaintiff  without  reasonable  cause; 
concluding  to  the  coimtry.  Issue 
thereon: — Held,  that,  although  the 
plea  might  be  bad  on  special  demur- 
rer, as  putting  in  issue  an  imma- 
teiial  allegation  in  the  declaration, 
yet,  as  issue  had  been  taken  on  the 
plea,  the  plaintiffs  misconduct,  as  well 
as  the  fact  of  his  dismissal,  were  in 
issue,  and  consequently  that  evidence 
of  such  misconduct  offered  at  the  trial 
by  the  defendant  was  improperly  re- 
jected, and  that  the  onus  of  such  proof 
lay  on  the  defendant.  Lush  v.  BtisseU, 

203 

(2).  LtabUitp  o/ Master /or  Injury  to 
Servant  by  Negligence  of  FeUcw- 
servant, 

1.  A  master  is  not  responsible  to 
his  servant  for  injury  occasioned  by 
the  negligence  of  a  fellow-servant  in 
the  course  of  their  common  employ- 
ment, provided  the  latter  be  a  person 
of  competent  care  and  skill. 

Therefore,  where  a  servant  of  a 
Railway  Company,  in  discharge  of 
his  duty  as  such,  was  proceeding  in 
a  train  imder  the  guidance  of  others 
of  their  servants,  through  whose  n^- 
ligenco  a  collision  took  place,  and  he 


I 


wad  killed : — Ht!dy  that  his  represen- 
tative could  not  maintain  an  action 
against  the  Company  under  the  9  k 
10  Vict  c.  93;  and  Uut  it  made  do 
difference  in  this  respect  whether  the 
accident  was  oocasianed  by  the  neg^- 
gence  of  the  servants  guiding  the  tnin 
in  which  the  deceased  was^  or  of  thoK 
guiding  the  other  train,  or  of  both. 
HutMnson  v.  The  York,  Newoas- 
tie,  and  Berwick  Ba/Uway  Compemify 

343 
2.  The  defendant)  a  master  builder, 
having  contracted  to  build  a  csiain 
building,  employed  W.  as  a  bricklayer. 
The  scaffolding  was  erected  under  the 
superintendence  of  the  defendant's 
foreman,  the  defendant  not  being  pre- 
sent)  and  was  constructed  by  men  in 
the  employ  of  the  defendant^  who  used 
an  unsound  ledger  pole,  in  oonae- 
quence  of  which  the  scaffi>ld  broke 
while  W.  was  at  work  upon  it^  and 
he  was  thrown  to  the  ground  and 
killed.  The  unsoundness  of  the  pole 
had  been  previously  pointed  out  to 
the  foreman : — Hdd,  that  no  action 
could  be  maintained  against  the  de- 
fendant under  the  9  <k  10  Vict  c.  93, 
there  being  no  evidence  that  the  fore- 
man was  an  improper  person  to  em- 
ploy for  that  purpose.  Wignwre'v. 
Jay,  354 

(3).  Liability  of  Sub-Contractor  for 
Injury  ccmsed  by  the  Negligence  of 
his  Servant. 

A  Railway  Company  entered  into  a 
contract  with  A.  to  construct  a  portion 
of  their  Una  A.  contracted  with  R, 
who  resided  in  the  country,  to  erect  a 
bridge  on  the  line.  R  had  in  his  em- 
ployment C,  who  acted  as  his  gene- 
ral servant  and  as  a  surveyor,  and  had 
the  management  of  R's  buainesB  in 
London,  for  which  he  received  an  an- 
nual salaiy.  R.  entered  into  a  con- 
tract with  C,  by  which  C.  agreed  for 
40/.  to  erect  a  scaffold,  which  had  be- 
come necessary  in  the  building  of  the 
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bridge;  but  it  was  agreed  that  R  was 
to  provide  the  requisite  materiaLa^  and 
lamps  and  other  lights.  The  scaffold 
was  erected  upon  the  footway  by  C.'s 
workmen,  and  a  portion  of  it  impro- 
perly projected;  and  owing  to  that 
and  the  want  of  sufficient  light,  D. 
fell  over  it  at  night,  and  was  injured 
After  the  accident,  B.  caused  other 
lights  to  be  placed  near  the  spot»  to 
prevent  the  recurrence  of  similar  ac- 
cidents:— Held,  that  an  action  was 
not  maintainable  by  D.  against  B.  for 
the  injuiy  thus  occasioned.  Knight 
V.  Fax,  721 

MEASTJIIES. 

Under  the  5  &  6WilL4,  c  63,  &  21, 
earthen  vessels  are  liable  to  seizure  if 
ordinarily  used  as  measures,  and  if  on 
examination  they  are  found  to  be  un- 
just  WaMngUmv,  Yowng,  403 

MEMORANDA,  183,  719,  906. 

MESNE  PROFITS. 

A  mortgagee  out  of  possession,  who 
gives  notice  of  the  mortgage  to  the 
tenant  who  has  occupied  since  the 
mortgage,  cannot  maint>ain  trespass 
for  mesne  profits  against  the  tenant 
for  the  rents  accrued  due  since  the 
date  of  the  mortgage,  by  mere  entry 
upon  the  land  after  the  notice.  The 
doctrine  of  relation  applies  only  as  be- 
tween disseisor  and  cGsseisee,  in  which 
case  the  re-entry  has  relation  back  to 
prior  occupation  by  the  owner,  and 
remits  him  to  his  original  rights. 

Where  the  mortgagee  gave  notice 
of  the  mortgage  to  the  tenant  in  pos- 
session, who  had  become  tenant  since 
the  mortgage,  and  made  an  entry,  and 
subsequently  served  a  notice  of  eject- 
ment upon  the  tenant,  who  gave  a 
judge's  order,  by  which  it  was  agreed 
that  the  action  should  be  stayed  upon 
the  tenant's  undertaking  to  give  up 
possession  of  the  premises  on  a  day 


named  therein;  and,  in  defiudt  there- 
of the  mortgagee  was  to  be  at  liberty 
to  sign  final  judgment,  and  to  issue 
execution  against  the  tenant  for  the 
whole  costs  of  the  action : — HdA,  first, 
that  the  mortgagee  was  not  in  a  con- 
dition to  maintain  an  action  of  tres- 
pass to  recover  the  mesne  profits  from 
the  date  of  the  mortgage,  inasmuch 
as  he  never  had  such  a  possession  as 
is  necessary  to  support  the  action; 
and  secon^y,  that  the  Judge's  order 
could  not  be  considered  as  equivalent 
to  a  judgment  by  de&ult  in  eject- 
ment, or  as  any  evidence  of  the  mort- 
gagee's prior  occupation  of  the  premi- 
ses.    LUchfiddy.  Ready,  939 

MINK 
See  Pleading,  L  (7).    . 

MONEY  HAD  AND  RECEIVED. 

1.  An  action  for  money  had  and 
received  will  not  lie  by  one  tenant  in 
common  against  his  co-tenant,  who 
has  received  more  than  his  share  of  the 
profits.   Thomas  v.  Thomas,  28 

2.  B.,  a  partner  in  the  firm  of  R, 
M,  k  Co.,  opened  an  account  with  cer- 
tain bankers^  in  the  partnership  name. 
B.  was  one  of  the  commissionerB  un- 
der an  Act  of  Parliament  for  paving, 
kc,,  a  township,  who  also  had  an  ac- 
count at  the  same  bank  and  were  con- 
siderably in  airear.  The  conmus- 
sioners  being  desirous  of  a  further  ad- 
vance, the  manager  of  the  bank  wrote 
to  B.,  o£Eering  to  make  it,  on  condi- 
tion that  he  would  not  withdraw  an 
equal  amount  of  his  account.  R  wrote 
in  reply,  that  he  wished  to  have  5000^ 
advanced  on  those  terms,  adding, ''  I 
undertake  not  to  remove  my  funds  to 
the  extent  of  this  extra  advance,  until 
the  same  is  repaid  by  the  conmus- 
sioners."  The  bank  made  the  advance, 
and  subsequently  there  was  a  balance 
on  B.'8  account  of  4876/. :  the  extra 
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advance  not  having  been  repaid: — 
Hdd,  that,  aaBTuming  that  this  was  a 
partnership  account,  B.,  M.,  k  Co. 
could  not  recover  the  balance  as  mo- 
ney received  for  their  use;  and  that 
this  defence  was  available  under  the 
general  issue.  Brownrigg  v.  Ra/e,  489 
3.  A  mercantile  firm  at  Calcutta^ 
by  letter  dated  Uie   16th  January, 
1841,  requested  the  defendants,  their 
correspondents,  in  London,  to  hold  a 
sum*  i^  money,  payable  on  the  19th 
November  following,  out  of  remit- 
tances and  consigmnents  on  their  ge- 
neral account,  at  the  disposal  of  the 
plaintiff  a  merchant  at  Liverpool,  and 
a  creditor  of  the  Calcutta  firm.     On 
the  same  day  the  Calcutta  firm  wrote 
to  the  plaintiff  informing  him  of  the 
directions  they  had  given  to  the  de- 
fendants. On  the  12th  of  March,  1841, 
the  defendants  wrote  to  the  plaintiff 
'^  to  advise**  him  of  the  request  of  the 
Calcutta  firm,  adding — "at  the  pre- 
sent time  we  are  considerably  iu  cash 
advance  for  the  firm,  and  the  con- 
signments and  remittances  hitherto 
advised  will,  we  think,  &11  short  of 
the  engagements  we   are  under  on 
their  account.     We  have,  however, 
registered  the  above,  and  should  re- 
mittances or  consignments  come  for- 
ward to  enable  us  to  meet  their  wishes, 
we  shall  lose  no  time  in  advising  you.** 
On  the  14th  March,   1841,  the  de- 
fendants wrote  to  the  Calcutta  firm 
in  answer  to  their  letter,  that  the  state 
of  their  account  would  not  warrant 
the  defendants  in  meeting  the  requir 
sition  for  the  present ;  but  should  they 
be  in  a  position  to  meet  it  before  No- 
vem.ber  they  would  do  so.     By  letter 
of  the  18th  January,  1842,  the  Cal- 
cutta firm  revoked  tiieir  order  for  the 
appropriation  of  the  money: — Hddy 
that  the  correspondence  did  not  create 
an  absolute  contract  on  the  part  of 
the  defendants  to  pay  to  the  plaintiff 
the  amount  in  question  out  of  the 
remittances  and  consignments;  and 


that,  consequently,  he  could  not  sue 
them  for  money  had  and  received  for 
his  use.     Maloolm  v.  SooU,  601 

MONEY  LENT. 
Sw  Husband  and  Wife,  (1). 

MONEY  PAID. 

The  drawer  of  an  accommodation 
bill  cannot  sue  the  acceptor  for  money 
paid  to  his  use  to  the  holder  of  ^ 
bill,  unless  not  only  the  money  paM 
pro  tanto  discharged  t^  liabUi^  of 
the  acceptor,  but  also  the  payment 
was  made  at  his  request^  either  ex- 
press or  implied.     Therefore,  where 
the  plaintiff  drew  and  indorsed  for  the 
accommodation  of  the  defendant^  the 
acceptor,  a  bill  of  exchange,  which, 
when  due,  was  dishonoured,  and  the 
plaintiff  without  having  received  no- 
tice of  dishonour,  and  without  any 
request  from  the  defendant,  paid  a 
part  of  the  bill  to  the  holder: — Hdd^ 
that  he  could  not  recover  the  amount 
from,  the  defendant  in  an  action  for 
m(mey  paid  to  his  use ;  for  there  was 
no  implied  undertaking  to  indenmify 
against  a  payment  which  the  drawer 
voluntarily  made,  with  full  knowledge 
that  he  was  not  bound  to  pay. 

Qucere^  whether  the  same  rule  ap- 
plies to  ca«es  where  the  legal  obliga- 
tion has  been  discharged  by  drcum- 
stanoes  unknown  to  the  drawer.  Skigh 
V.  SUngh,  514 

MORTGAGR 

See  Attorney,  (2). 
Mesne  Profits. 
Stamp,  1. 

Statute  op  Limitations,  (1) 
Toll,  (1). 
Use  and  Occupation,  2. 

NEGLIGENCR 

See  Evidence,  (6),  4. 

Master  and  Servant,  (2),  (3). 
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1.  In  an  action  for  negligence,  it 
appeared  that  the  plaintiff  was  a  paa- 
senger  on  an  omnibus  which  was  rac- 
ing with  the  defendant's  omnibus,  and 
in  trying  to  avoid  a  cart  a  wheel  of 
the  defendant's  omnibus  came  in  con- 
tact with  the  step  of  the  onmibus  on 
which  the  plaintiff  was  riding,  which 
caused  the  latter  to  swing  towards 
the  kerbstone,  and  the  speed  render- 
ing it  impossible  to  pull  up,  the  seat 
on  which  the  plaintiff  sat  struck  a- 
gainst  a  lamp-post,  and  he  was  thrown 
off: — Hddf  that  the  jury  were  pro- 
perly directed,  that  the  plaintiff  was 
not  disentitled  to  recover  merely  be- 
cause the  omnibus  on  which  he  sat 
was  driving  at  a  furious  rate;  and 
that,  if  the  jury  thought  that  the  col- 
lision took  place  from  the  negligence 
of  the  defendant's  omnibus,  so  that 
the  other  omnibus  was  not  in  fiemlt  in 
not  endeavouring  to  avoid  the  acci- 
dent, the  defendfluit  was  liable.  Righy 
V.  HewiUy  240 

2.  A  person  who  is  guilty  of  neg- 
ligence, and  thereby  produces  injuiy 
to  ano^er,  cannot  set  up  as  a  defence, 
that  part  of  the  mischief  wotdd  not 
have  arisen  if  the  person  injured  had 
not  himself  been  guilty  of  some  neg- 
ligence. 

Therefore,  where  the  plaintiff,  a 
passenger  on  board  a  steam-boat,  was 
injured  by  the  idling  of  an  anchor, 
caused  by  the  defendant's  steam-boat 
striking  the  other  steam-boat — Hddy 
that  it  was  improper  to  direct  the 
jury,  that,  if  they  thought  the  colli- 
sion was  owing  to  the  bad  navigation 
of  the  defendant's  steam-boat,  they 
should  find  for  the  plaintiff  unless 
there  was  negligence,  either  in  the 
stowage  of  the  anchor  or  in  the  plain- 
tiff putting  himself  in  the  place  where 
he  was,  so  as  to  lead  or  contribute  to 
the  mischief;  in  which  case  the  plain- 
tiff could  not  recover. 

Qfiasre,  per  Pollock,  C.  B.,  whether 
a  person  guilty  of  neligence  is  respon- 


sible for  all  possible  consequences  of 
it,  although  they  could  not  have  been 
reasonably  foreseen  or  expected. 
Greenland  v.  ChapUn,  243 

NEW  TRIAL. 

An  incorrect  ruling  at  Nisi  Prius, 
as  to  the  proper  party  to  begin,  is  no 
ground  for  a  new  trud,  unless  it  also 
appears  that  substantial  injustice  has 
resulted  from  it.  Brtmcffbrd  v.  Free- 
mem,  '734 

NIL  DEBET. 
See  Plsadiko,  UI.  (3),  2. 

OUTLAWRY. 

Proceedings  in  outlawiy  cannot  be 
founded  on  a  ca.  sa.  returnable  "imme- 
diately after  the  execution  thereof 
Levy  V.  Hamer,  518 

OVERSEERS. 

See  Pbomissort  Notb. 

The  1st  and  2nd  sections  of  the 
Stat.  1 1 A 12  Vict.  c.  9 1,  do  not  transfer 
the  personal  liability  of  overseers,  for 
debts  contracted  for  legal  proceedings 
relating  to  parish  business^  to  their 
successors  in  office.  Chambreay,  Jones, 

229 

PARTICULARS  OF  DEMAND. 
See  County  Court,  (1). 

PARTIES  TO  ACTION. 

See  Banking  Coparxnsbship. 

(1).  Tranrferree  of  Bondy  under  8  &  9 
Viet.  c.  16. 

The  transferree  of  a  bond,  trans- 
ferred to  him  under  the  provisions  of 
the  Companies  Clauses  Consolidation 
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Act^  (8<k  9  Yict  c.  16),  is  the  party  in 
whose  name  an  action  upon  the  bond 
must  be  brought.  Vertue  v.  The  Easi 
Anglian  RaUways  Gompcmy^       280 

(2).  SecretaflryofJomt-tiock  Compcmy. 

In  covenant  by  the  pkintifir  as  se- 
cretary of  a  Joinirstock  Company,  for 
calls,  the  declaration  stated,  that,  by 
indenture  made  by  and  between  the 
several  persons  whose  names  and  seals 
were  or  might  thereafter  be  thereunto 
subscribed,  and  who  had  sealed  and 
deliveied,  or  who  might  seal  and  deU- 
ver  the  same,  of  the  first  part;  and 
W.  and  M.,  persons  nominated  to  be 
covenantees  for  the  benefit  of  the 
Company,  of  the  second  part ;  the  par- 
ties of  the  first  part  covenanted  with 
the  parties  of  the  second  part,  (inter 
alia),  to  pay  the  calls.  Averment, 
that,  whilst  the  defendant  was  a  share- 
holder, ^'and  after  the  execution  by 
the  defendant  of  the  said  indenture 
as  aforesaid,"  the  directors  made  a  calL 
Breach,  non-payment.  The  declara- 
tion contained  no  direct  averment  that 
the  defendant  executed  the  indenture. 
By  the  4  A  5  Vict.  c.  xdiL,  after  re- 
citing that  difficidties  had  arisen  in 
legal  proceedings  by  or  against  the 
Company,  since,  by  law,  all  members 
must  be  named  in  such  proceedings, 
and  that  it  was  expedient  that  the 
Company  should 'be  rendered  capable 
of  suing  and  being  sued  in  the  name 
of  a  nominal  party,  it  was  enacted, 
that,  in  all  actions  by  or  on  behalf  of 
the  Company,  it  should  be  sufficient 
to  proceed  in  the  name  of  the  secre- 
tary as  the  nominal  plaintiff: — Edd, 
on  writ  of  error,  first,  that  the  statute 
authorised  the  aecrekvry  to  sue  on 
this  covenant;  and,  secondly,  that 
the  words  ^  after  the  execution  by  the 
defendant  of  the  indenture  as  afore- 
said," implied  that  the  defendant  had 
subscribed,  sealed,  and  delivered  the 
indentui*e;  and  that  they  were,  upon 


general  demurrer,  equivalent  to  such 
an  averment.  Sutheriandy.  WUU,  715 


PARTNERSHIP. 

See  Monet  Had  and  Received,  2, 3. 
Statute  of  Limtfationb^  (1). 


PATENT. 

See  CovEKAST,  1. 

SpecificaUon — CambincUUm  of  Nem 
and  Old  Machinery, 

1.  In  the  specification  c^a  patent 
for  '^  improvements  in  looms  for  weav- 
ing," the  plaintiff  declared  that  his 
improvements  applied  to  that  dassof 
machineiy  called  power-looms,  and 
consisted  ''in  a  novel  anangement 
of  mechanism,  designed  for  the  pur- 
pose of  instantly  stopping  the  whc^ 
of  the  working  parts  of  the  loom  when- 
ever the  shutUe  stops  in  the  shed."  He 
then  described  the  manner  in  which 
that  was  done  in  ordinary  loonu^ 
and  proceeded  thus : — ^  The  principal 
defect  in  this  arrangement,  and  which 
my  improvement  is  intended  to  ob- 
viate, is  the  frequent  breakage  of  the 
different  parts  of  the  loom,  occasioned 
by  the  shock  of  the  lathe  or  slay  strik- 
ing against  the  'fix)g,'  (which  is  fixed 
to  the  framing).  In  my  improved  ar- 
rangement the  loom  is  stopped  in  the 
following  manner: — I  make  use  of  the 
'swell*  and  the  'sto]>-rod  finger'  as 
usual ;  the  construction  of  the  latter, 
however,  is  somewhat  modified,  bdng 
of  one  piece  with  the  small  lever  whidi 
bears  against  the  swell;  but  instead 
of  its  striking  against  Uie  stop  or 
'frog'  fixed  to  the  framing  of  the 
loom,  it  strikes  agaiost  a  stop  or  notdi 
upon  the  upper  end  of  a  vertical  lever, 
vibrating  upon  a  pin  or  stud.  The 
lever  is  furmshed  with  a  small  roller 
or  bowl,  which  acts  against  a  projec- 
tion on  a  horizontal   lever,  causing 
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it  to  vibrate  upon  its  centre,  and 
throw  a  clutch-box  (which  coiiuectfl 
the  main  driviog-puUej  to  the  driv- 
ing-ahaft)  out  of  gear,  and  allows  the 
main  driving-pnlley  to  revolve  loosely 
upon  the  drivisg-shaft  at  the  same 
time  that  a  pmjectioD  on  the  lever 
Btrikee  against  the  'spring  handle,' 
and  shifts  the  strap;  simoltaaeoualy 
with  these  two  movements  the  lower 
end  of  the  vertical  beam  canses  a 
break  to  be  brought  in  contact  with 
the  fly-wheel  of  the  loom,  thus  instan- 
taneously stopping  every  motion  of 
the  loom  without  tiie  lightest  shock." 
After  the  date  of  the  plaintifTs  pa- 
tent, the  defendant  obtained  a  patent 
for  "  improvementa  in  and  applicable 
to  looms  for  weaving;"  and  amongst 
them  he  claimed  a  novel  arrangement 
of  apparatus  for  throwing  the  loom 
out  of  gear  when  the  shuttle  iailed  to 
complete  its  oourse.  In  the  defend- 
ant's apparatus,  the  clutch-box  was 
not  nsed,  but,  instead  of  it,  the  stop- 
rod  finger  acted  on  a  looee  piece  or 
rijding  &og;  and  instead  of  a  rigid 
verticle  lever,  a«  in  the  pltuntiffs  mft- 
chine,  the  defendant  used  an  elastic 
horizontal  lever,  and  by  reason  of  the 
pin  travelling  on  an  inclined  plane,  the 
break  was  applied  to  the  wheel  gra- 
dually, and  not  simultaneously.  The 
jury  found  that  the  plaintifTs  arrange- 
ment of  machinery  for  stopping  looms 
by  means  of  the  action  of  the  clutch- 
box,  in  combination  with  the  action  of 
the  break,  was  new  and  usefiil;  alao, 
that  the  j^mntiff's  arrangement  of  roa- 
chineiy  fiir  bringing  the  break  into 
connectioa  with  the  fly-wheel  was  new 
and  useful ;  and  that  the  defendant's 
arrangement  of  machineiy  for  the  lat- 
ter pnrpofle  was  substantially  the  same 
SB  uie  plmntiff's : — Sdd,  upon  these 
findings^  first,  that  the  specification 
wa8  good ;  secondly,  that  the  defend- 
ant had  infringed  the  intent.  StMtn 
v.  iXcAtMon,  312 
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9.  Where  a  pfttent  is  granted  for 
a  combination  of  several  things,  some 
of  which  are  old  and  some  new,  the 
question  of  novelty  depends  upon  whe- 
ther that  which  is  claimed  in  the  spe- 
cification a»  a  vihole  is  new. 

And  a  person  who,  by  some  chemi- 
cal or  mechanical  equivalent,  imitates 
a  part  of  such  combination  which  is 
new  and  useful,  is  guilty  of  an  infiinge- 
ment  of  the  patent.  NmoUtn  v.  Th« 
Grand  Junetwn  BaUvxiy  Company, 
331 


PAYMENT. 

Goods  were  left  hy  the  plaintifi*  in 
the  warehouse  of  E  ft  Ca,  at  Hud< 
dergfield,  for  sale.  The  defendant, 
who  resided  in  London,  purchased  a 
parcel  of  the  goods,  and  remitted  the 
price  to  the  plaintiC  The  defendants 
having  afterwards  purchased  some 
more  of  the  goods,  received  a  letter 
from  T.,  the  clerk  of  B.  &  Ca,  inclos- 
ing an  invoice  and  purporting  to  be 
written  by  E  &  Co.  by  the  procura- 
tion of  the  plainti^  stating  that 
they  were  authorised  by  the  plaintiff 
to  receive  payment  for  him,  and  re- 
questing the  defendant  to  remit  the 
money  to  them.  The  defendant  ac- 
cordingly remitted  ibe  amount  by 
cheque,  inclosed  in  a  letter  addressed 
to  K,  A  Ca,  and  which  was  delivered 
at  their  counting-house;  butT.  inter- 
cepted the  letter,  and  appropriated 
the  money  to  his  own  use.  T.  had 
authority  from  the  plaintiff  to  receive 
money  paid  over  the  counter  for  goods 
sold  in  the  warehouse,  but  in  no  other 
way ; — Held,  that  the  receipt  by  T. 
was  no  payment  to  the  plaintiff 
Kaye  v.  BrM,  269 
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M  AaBoamrr. 
CaABTKa-PAKTT,  2. 

COUSTY  OODBT,  (1),  2. 

Ikfant. 
Imboltknt  Dbbtob. 

Lauds   Clacisbb  ConoLiDATioir 
Act,  (I). 

HAffTEB  AND  SxRTAKT,  (1^  1- 


HoKST  Had  and  Recbtxi^  3. 
Pakties  to  Action,  (2). 
Practicb,  (4). 

StATDTB  of  LlltlTATIONS,  (2). 

Vbvby. 

L  Declaration. 
(1).  On  Banlkar't  ChtquA 

A  declamtion,  after  stating  that 
the  defeDdaat  ma  flommoned  to  an- 
Hwerthe  plaintiffin  an  action  of  debt, 
alleged  that  the  defendant  made  hu 
di«ft  or  order  in  writing  for  the  pay- 
ment of  money,  called  a  banker's 
cheque,  and  delivered  the  same  to 
the  plaintiff  who  still  waa  the  bearer 
thereof;  that  the  cheque  was  present- 
ed at  the  Bank  and  not  piud,  where- 
of the  defendant  had  notice,  and  then, 
in  confdderation  of  the  premises,  pro- 
mited  tia  plaintiff  lo  pay  him  the 
amount  of  tie  draft  on  rtqutst.  Then 
fallowed  counts  for  goods  sold  and  de- 
livered, and  on  an  account  stated; 
concluding,  "  whereby,  and  by  reason 
of  the  non-payment  of  the  scud  seveiKl 
monies"  actio  accrevit,  yet  the  de- 
fendant has  not  paid  the  sum  above 
demanded: — tfM,  on  motion  in  ar- 
rest of  judgment,  that  the  first  count 
was  a  good  count  in  debt,  as  the  alle- 
gation of  the  promise  might  be  re- 
jected as  Burpluiiage. 

Debt  will  lie  against  the  maker  of 
a  banker's  cheque,  by  the  payee  to 
whom  the  maker  ban  delivered  it 
Simptint  V.  PotJiecary,  2.'i3 


(2).  Ini 
A  declaiation  in  covenant  by  the 
assignees  of  B.,  a  bankrupt,  stated, 
that  by  a  deed  between  R,  of  the  fint 
part;  D.  and  8.  his  wife,  of  the  n- 
oond  part;  Y.  and  the  said  B.,  de- 
scribed as  trustees,  of  the  third  pait; 
and  the  Thames  Haven  Dock  lud 
Bailway  Company,  the  defendants,  lA 
the  fourth  part;  after  reciting  that 
certain  persons  on  behalf  of  the  Com- 
pany had  agreed  to  buy  certain  pre- 
mises, and  that  B-  had  agreed  to  sell 
the  same,  it  was  witnessed,  that,  in 
conEdderation  of  a  certain  snm  alnady 
paid  to  B.,  and  in  consideration  <^  the 
iurthOT  sum  of  2936/.  to  be  paid  to 
B.,  and  to  Y.  and  B.,  aocoiding  to 
their  respective  rights  and  intcreeta 
in  the  premises,  on  or  before  the  25th 
of  March,  1844,  B.,  D.,  S.,  and  T. 
agreed  to  sell  the  premises;  and  thst 
B.  would,  at  his  own  expense,  deduce 
a  good  title  to  the  same;  and  that  B, 
and  all  other  necessaiy  parties,  would, 
on  or  before  the  said  25th  of  March, 
on  payment  by  the  Company  of  the 
sud  sum  of  3936/.,  at  the  costs  and 
charges  of  the  Company,  execute  and 
procure  to  be  executed  a  proper  con- 
vej^ance  for  conveying  the  fee-aimfde 
of  the  premises;  and  that  the  Com- 
pany IJiereby  agreed  with  B.  that 
they  would,  on  or  before  the  said  25th 
of  March,  and  on  the  execution  of 
such  conveyance,  pay  the  said  sum  of 
2936/.,  and  until  payment  of  the  said 
sum  woold  pay  int^-est  on  the  aamt 
to  B.  and  his  asragns;  that  the  2dcb 
of  March  had  elapsed,  and  although 
B.  before  his  bankruptcy,  and  tlie 
plaintiffs  as  his  assignees  after  it,  wen 
willing  and  ready  to  deduce  a  good 
title,  and  thongh  B.  and  the  neces- 
sary parties  were  ready  and  willing, 
on  payment  by  the  defendants  of  the 
said  sum  of  29^6/.,  to  execute  a  con- 
veyance, and  would  have  done  to, 
but  that  the  defendants  distjhai^ 
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B.  and  the  plaintiff  fix)m  deducing 
such  good  title,  and  from  executing 
such  conveyance:  the  declaration 
then  alleged  as  a  breach,  that  the  de- 
fendants did  not  prepare  a  proper 
conveyance,  nor  pay  to  B.  or  to  the 
plaintiff  the  sum  of  2936^.,  or  any 
part  thereof: — Eddy  on  error,  (affirm- 
ing the  judgment  of  the  Court  of  Ex- 
chequer), on  special  demurrer  to  the 
declaration,  first,  that  the  assignees 
of  a  bankrupt,  suing  on  a  deed  made 
to  the  bankrupt,  are  not  bound  to 
make  profert  of  the  deed;  secondly, 
that  the  breach,  that  the  defendants 
had  not  prepared  the  conveyance  nor 
paid  the  money,  was  good ;  for,  as  the 
deed  provided  that  the  conveyance 
was  tohQ  at  the  costs  and  cha/rges  of 
the  defendants,  it  lay  on  them  to  pre- 
pare it;  thirdly,  that  the  execution 
of  the  conveyance  and  the  payment 
of  the  money  were  concurrent  acts; 
but  that  the  deduction  of  a  good  title 
by  B.  was  necessarily  a  condition  pre- 
cedent to  the  preparation  of  the  con- 
veyance, as  the  conveyance  could  not 
be  properly  prepared  until  the  title 
was  deduced;  fourthly,  that  the  aver- 
ment that  the  defendants  discharged 
B.  and  the  plaintifis  from  deducing 
title,  though  not  alleged  to  have  been 
under  seal,  was  sufficient  on  general 
demurrer;  and,  lastly,  that  it  was  not 
neceesaiy  to  point  out  the  respective 
interests  of  B.  and  others  in  the  mo- 
ney to  be  paid,  as  the  covenant  was 
not  a  covenant  to  pay  the  principal 
sum  to  B.  and  the  others  according  to 
their  respective  interests,  and  the  in- 
terest to  B.,  but  was  a  covenant  to 
pay  to  B.  both  principal  and  interest. 
The  Thoftnes  Ua/ven  Dock  amd  RaiU 
way  Compcmy  v.  Brymer,  696 

(3).  In  Action /or  Extortion, 

Semble,  that  in  debt  on  the  29th 
Eliz.  c.  4,  against  the  sheriff  for  ex- 
tortion, on  executing  several  writs  of 


fi.  fa.,  it  is  not  sufficient  to  allege  that 
the  defendant  took  for  the  said  exe- 
cutions a  certain  sum,  being  a  larger 
recompense  than  is  by  the  statute  li- 
mited, that  is  to  say  £ —  more ;  but 
the  declaration  shoiild  state  what  he 
ought  to  have  taken,  and  what  was 
the  excess,  on  each  writ.  JBerton  v. 
Lawrence,  816 

(4).  In  Action  on  Promissory  Note, 

In  an  action  by  the  manager  of  a 
Joint-stock  Banking  Company  upon  a 
note  indorsed  by  the  defendant  to  the 
Company,  the  declaration  stated,  that 
one  L.  made  his  promissory  note  at  L. 
in  Scotland,  payable  to  the  order  of 
the  defendants,  and  delivered  the  said 
note  to  them,  and  that  they  indorsed 
it  to  the  Company;  that  the  note 
was  not  paid,  although  dtdy  presented 
for  payment ;  and  that  it  was  protest- 
ed for  non-payment,  whereof  the  de- 
fendant had  notice. — ^Pleas,  first,  that 
the  defendants  had  no  notice  of  the 
said  note  being  so  protested,  modo  et 
formi;  and  secon^y,  that  the  Com- 
pany, between  the  25th  of  May  and 
the  25th  of  July,  1847,  did  not  deliver 
at  the  Stamp-Office  a  return  in  pur- 
suance of  the  7  G^.  4,  c.  67. — ^Veri- 
fication. 

Hdd,  that  the  word  "  whereof^  af- 
ter verdict,  was  not  confined  to  the 
allegation  of  protest,  and  that  the  de- 
claration was  good  in  arrest  of  judg- 
ment.— Held,  also,  that  both  the  pleas 
were  bad  non  obstante  veredicto :  the 
firsts  on  the  ground  that  no  protest  of 
an  inland  note,  which  it  was  to  be 
taken  to  be,  was  necessary;  and  the 
second  plea,  on  the  ground  that  the 
due  making  of  the  return  mentioned 
in  that  plea  was  not  a  condition  pre- 
cedent to  the  Company's  right  to  re- 
cover upon  the  note.  JBonar  v.  Mit- 
chell, 415 

(5).  In  Action/or  Railway  Calls. 
1.  A  declaration  for  calls  stated. 
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work  the  mines  without  leaving  sufr 
ficient  support  to  the  plaintiffii*  build- 
ings and  land,  thej  were  entitled  to 
a  verdict  on  the  plea  of  not  guilty ; 
for,  if  any  circumstance  justified  the 
defendant  in  getting  the  minerals 
without  leavmg  sufficient  support, 
that  should  have  been  pleaded  by  way 
of  confession  and  avoidance.  Jeffries 
V.  Wiaiams,  792 

II.  Plea. 

(1).  In  AbcUement, 

To  an  action  of  debt  for  calls  by  a 
Railway  Company,  the  defendant 
pleaded  in  abatement  his  privilege, 
as  an  attorney  of  the  Court  of  Com- 
mon Pleas,  to  be  sued  in  that  Court : 
to  this  the  plaintiffs  replied,  that  the 
defendant  was  an  attorney  of  this 
Court ;  and  the  plea,  after  the  prayer 
of  judgment  by  inspection  of  the  re- 
cord, concluded  by  an  entry  of  con- 
tinuance by  cur.  adv.  vult.,  and  a  day 
for  judgment  was  given  to  the  plain- 
tifis: — Ileldj  that  the  plaintifis  were 
entitled  to  judgment,  although  there 
was  no  rejoinder,  as  it  appeared  that 
the  defendant  was  an  attorney  of  this 
Court  Tfie  South  Staffordshire  Bail- 
way  Compcmy  v.  Smithy  472 

(2).  In  Bar. 

To  an  action  on  an  indenture, 
whereby  the  defendant  covenanted  to 
pay  R.,  the  plaintiff's  testator,  700/., 
the  ddfendant,  after  setting  out  on 
oyer  the  will  and  probate  granted  by 
the  Archbishop  of  Canterbury,  plead- 
ed that  R.  died  in  the  parish  of  L., 
and,  at  the  time  of  his  death,  was  re- 
sident and  had  the  indenture  in  that 
parish ;  that  the  parish  of  L.  is  a  royal 
peculiar  and  out  of  the  jurisdiction 
of  the  said  Archbishop,  by  reason 
whereof  the  proving  of  the  will  and 
granting  probate  of  the  goods  of  R., 
in  respect  of  the  said  debt  and  cause 
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of  action,  of  right  belonged  to  the 
Queen  and  not  to  the  Archbishop; 
that  the  will  was  never  proved  bo- 
fore,  nor  were  letters  testamentary  of 
R  ever  granted  by,  the  Queen ;  and 
the  letters  testamentary  so  produced 
in  Court,  and  granted  by  the  said 
Archbishop,  are  of  no  effect  against 
the  defendant  in  respect  of  the  said 
debt  and  cause  of  action;  and  Have 
as  aforesaid,  by  the  granting  of  those 
letters  testamentary,  the  plaintiff  ne- 
ver was  executor  of  R  On  special 
demurrer — Jleldy  first,  that  the  plea 
was  properly  pleaded  in  bar  of  the 
action  generally ;  secondly,  that  it  did 
not  amount  to  an  argumentative  plea 
of  ne  unques  executor.  Boston  v. 
Carter,  8 

(3).  General  Issue, 

A  declaration  in  an  action  imder 
the  9  A  10  Vict.  c.  93,  stated  that  H. 
was  in  the  employ  and  service  of  the 
defendants,  and  that,  in  the  discharge 
of  his  duty  as  such  servant,  he  be- 
came a  passenger  in  a  railway  car- 
riage of  the  defendants,  drawn  by  a 
steam-engine  under  the  guidance  of 
the  defendants,  to  wit,  by  their  ser- 
vants; that  the  defendants  were  pos- 
sessed of  another  steam-engine,  which 
then  was  drawing  other  railway  car- 
riages, and  which  was  under  the  guid- 
ance of  the  defendants,  to  wit,  by 
their  servants;  yet  the  defendants 
conducted  themselves  so  negligently 
in  and  about  the  guidance  of  the  first- 
mentioned  engine  and  carriage,  and 
also  in  and  about  the  guidance  of  the 
other  engine  and  carriages,  that  a  col- 
lision took  place,  and  H.  was  therebv 
killed.  Plea,  that  the  collision  took 
place  solely  through  the  negligence 
of  the  servants  of  the  defendants; 
and  that  the  engines  and  carriages,  at 
the  time  when  &c.,  were  respectively 
under  the  guidance  of  the  servants  of 
the  defendants,  who  were  fit^and  com- 
petent persons  to  have  the  guidance 
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of  the  same;  and  that  the  negligence 
was  wholly  unauthorised  by  the  de- 
fendants, and  without  their  leave,  li- 
cence, or  knowledge : — Hdd,  on  spe- 
cial demurrer,  that  the  plea  did  not 
amount  to  the  general  issue.  Uutr 
chinson  v.  The  York,  Neioaiatle,  and 
Berwick  RMway  Company,         343 

(4).  In  Action  on  Bill  of  Exeha/nge. 

1.  To  an  action  on  a  bill  of  exchange 
by  the  indorsee  against  the  execu- 
trix of  the  drawer,  the  defendant 
pleaded,  that  after  the  bill  became 
due,  and  in  the  lifetime  of  the  drawer, 
it  was  agreed  between  the  plaintifl^ 
then  the  holder  of  the  bill,  and  the 
acceptor,  without  the  authority  or 
consent  of  the  drawer,  "that,  for  a 
good  and  sufficient  consideration  in 
that  behalf  that  is  to  say,  that  in  con- 
ndeiation  that  the  said  J.  O.  (the  ac- 
ceptcnr)  would,  during  a  certain  rea- 
sonable time,  to  wit,  during  the  space 
c^  one  month  finom  the  day  and  year 
last  aforeeaid,  use  his  best  endeayours 
to  procure  a  new  and  approved  nego- 
tiable bill  of  exchange  to  be  taken  by 
the  plaintiff  if  satis&ctory  to  him,  in 
lieu  and  substitution  and  for  and  on 
account  of  the  said  bill,  he  the  plain- 
tiff would,  for  and  during  the  period 
aforesaid,  abstain  finom  and  forbear 
enforcing  payment  from  J.  O.  of  the 
said  biU  by  proceedings  at  law  ix 
otherwise."  The  plea  then  averred, 
that  in  parsoance  of  the  said  agree- 
ment, the  said  J.  O.  did  during  the 
said  [leriod  use  his  best  endeavours, 
kc^,  and  conduded  by  alleging,  that 
the  plaintiff  gave  time  to  the  ac- 
ceptor without  the  consent  of  the 
drawer;  and  that  the  drawer  had 
nevwr  ratified  the  agreement. — ^Veri- 
fication. Re[^cation,  de  injurii: — 
Held^  on  genml  demurr^,  that  the 
|4ea  diaeioeed  a  sufficient  considera- 
tiim  for  the  holder  8  promise  to  sus- 
pend the  action  against  the  acceptor, 
and  that  the  surety  was  thereby  dis- 
charged:— Heldy  dbo,  on  ^)ecial  de- 


murrer^ that  the  replication  de  injn- 
rii  to  this  plea  was  bad.  Men  t. 
HaU,  46 

2.  Toanactionby  theindoraeeagaio8t 
the  acceptor  of  a  bill  of  exchange,  tiw 
defendant  pleaded  that  the  drawer  in- 
dorsed the  bill  to  the  plaintiff  witiioot 
value  or  consideration,  and  that  ^ 
plaintiff  always  held  the  same  with- 
out value  or  consideration ;  and  that, 
after  the  bill  became  due,  the  drawer 
accepted  certain  scrip  certificates  from 
the  defendant,  in  fuU  satis&ction  and 
discharge  of  the  bilL  Bej^catioii, 
that  the  bill  was  indorsed  for  a  good 
and  sufficient  consideration.  I«k 
thereon: — Hdd,  after  verdict,  that 
the  plea  was  bad,  and  that  the  jdain- 
tiff  was  entitled  to  judgment  non  ob- 
stante veredicta     Milnea  v.  Daumn^ 

948 

(5).  In  Action  by  Sheriff  againai  Bai- 

A  declantion  stated,  that^  by  in- 
denture made  between  the  plaintiffa, 
a  sheriff  and  the  defendants,  after  re- 
citing that  the  plaintiflfs  had  appoint- 
ed the  defendant  T.  their  bailiff  tk 
defendants  covenanted  thatT.  ''should 
not  suffer  any  escape,  nor  permit  any 
prisoner  in  his  custody  as  bailiff  to 
go  at  large,**  without  the  consent  of 
the  sheriff;  and  that,  if  any  action 
was  commenced  against  the  plaintifs 
''touching  or  concerning  any  matters 
wherein  T.  should  act,  or  assume  to 
act,  as  bailifl^"  T.  would  pay  t^  ftbe 
riff  his  damages  thereby  incurred,  and 
the  defendants  would  save  harmless 
the  plaintiffs  against  aU  actions^  ^^, 
"for  or  by  reasoai  of  any  extcnrticm  or 
escape  happening  by  the  act  or  de- 
fiiuh  of  T."  The  declaration  then 
alleged,  that  the  plaintifife  as  sheriff 
took  one  H.  on  a  ca.  sa. ;  and  that  H. 
escaped  out  of  custody  "by  the  de- 
fault of  the  defendant  T.,'  and  not 
otherwise,  the  defendant  T.  then  be- 
ing bailiff  of  the  plaintiff  as  such  she- 
riff" The  defendants,  after  setting  out 
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the  deed  on  oyer,  pleaded,  "  that  the 
default  by  wluch  U.  escaped  was  not 
a  de&ult  of  T.  as  such  bailiff  of  the 
plaintiffe :" — Held,  on  special  demur- 
rer, that  the  plea  was  bad  for  ambi- 
guity, as  it  might  mean  either  that 
the  default  was  not  the  act  of  T.  as 
baUifi^  or  whilst  assuming  to  act  as 
bailiff  or  in  relation  to  his  character 
of  bailifil 

Srnnble,  that  the  declaration  would 
have  been  bad  on  special  demurrer, 
for  not  stating  in  what  way  the  de- 
ficit occurred.     OubiU  y.  Thompson, 

811 

(6).  Issuable  Plea. 

To  an  action  of  covenant  for  non- 
payment of  an  annuity,  brought  by 
the  administratrix  of  A.  upon  a  co- 
venant, which  stated  that  A.  would 
stand  possessed  of  the  said  sum,  in 
trust  to  pay  the  same  to  K  S.  (the 
defendant's  wife),  upon  receipt  there- 
of, to  the  use  of  the  defendant's  wife. 
The  defendant  (being  under  terms  of 
pleading  issuably,)  pleaded,  that  the 
intestate  never  executed  the  deed,  nor 
did  he  ever  become  a  trustee  under  it. 
The  plaintiff  having  signed  judgment 
thereon: — Ildd,  that  the  judgment 
was  ¥rrongly  signed.  Lintvood  v. 
Sfuire,  234 

(7).  ImmcUerial  Issue. 

A  declaration  in  assumpsit  on  a 
special  contract,  by  which  the  defend- 
ant agreed  to  take  a  certain  portion 
of  a  ship's  cargo  on  her  arrival  at  B., 
after  an  averment  of  readiness  and 
willingness  on  the  part  of  the  plain- 
tiff to  deliver  the  cargo  at  and  after 
the  ship's  arrival  at  B.,  alleged  as  a 
breach,  that  the  defendant,  before  the 
arrival  of  the  ship  at  B.,  discharged 
the  plaintiff  from  delivering  the  cargo, 
and  thenceforth  continually  after- 
wards refused  to  perform  the  agree- 
ment. The  defendant,  after  pleading 
several  pleas  to  the  whole  declaration, 


pleaded,  thirdly,  as  to  so  much  of  the 
breach  as  related  to  the  diBcharging 
the  plaintiff  from  delivering  the  car- 
go, and  to  the  refusing  to  perform  the 
agreement,  by  a  traverse  of  those  al- 
legations.    Fourthly,  as  to  so  much 
of  the  breach  as  related  to  the  de- 
fendant's having,  before  the  arrival  of 
the  ship,  discharged  the  plaintiff  from 
delivering  the  cargo,  and  refused  to 
perform  the  agreement,  that,  before 
the  arrival  of  the  ship,  the  defendant 
retracted  his  discharge  and  refusal 
Fifthly,  as  to  the  ''  residue  of  the  said 
breach,''  ^7  traversing  the  allegation 
of  the  plaintiff's  readiness  and  will- 
ingness to  deliver  the  cargo.     At  the 
trial,   a  verdict   was  found  for  the 
plaintiff  upon  all  the  issues  but  the 
fifth,   and  that  issue  was  found  for 
the  defendant.    In  the  judgment  roll 
the  damages  were  assessed  ''  on  occa- 
sion of  the  breach  of  promise  in  the 
declaration  assigned  (other  than  the 
part  of  the  said  breach  in  the  plea, 
mentioned),"  at  a  certain  sum;  and 
the  roll  concluded  by  stating  that  the 
plaintiff  is  in  mercy  as  to  the  pre- 
mises, as  to  the  issue  found  for  the 
defendant  on  the  fifth  plea: — Held, 
on  error,  affirming  the  judgment  of 
the  Court  below,  that,  if  the  words 
'*  the  residue  of  the  said  breach"  were 
to  be  construed  as  meaning  such  pait 
of  the  breach  as  was  imcovered  by 
the  third  and  fourth  pleas,  the  resi- 
due was  nothing,  and  the  plea  was 
immaterial,  as  the  third  plea  covered 
the  whole  of  the  breach;  but  i^  on 
the  other  hand,  the  words  in  question 
were  to  be  taken  as  relating  to  so 
much  of  the  breach  as  was  uncovered 
by  the  fourth  plea,  and  if  that  plea 
covered  only  that  part  of  the  breach 
which  related  to  what  took  place  be- 
fore the  arrival  of  the  ship  at  B.,  as 
the  third  and  fourth  issues  had  been 
found  for  the  plaintiff,  the  issue  raised 
by  the  fifth  plea  was  altogether  im- 
material, and  the  plaintiff  was  sub- 

u  u  u  2 


fendant  pleaded,  that  one  J.  F.  mode 
the  bond,  awl  the  defendant  also  tuade 
it,  M  hU  surety ;  and  that,  after  it 
waa  M  made,  the  said  J.  F.  being  nn- 
able  to  meet  his  debts,  entered  into  a 
deed  with  his  creditor,  of  whom  the 
plaintiff  wbb  one,  by  which  deed  he 
aaaigned  oil  his  property  ttpon  trust, 
fi>r  the  benefit  of  the  plaintiff  and  his 
other  oreditors,  to  certain  tmsteeei 
and  tliat  the  plaintiS'  did  by  the  said 
deed  covenant  with  the  said  J.  F., 
tlui  the  plaintiff  would  not  at  an; 
time  thereafter  commence  or  proee- 
onte  any  action  or  other  proc^ding 
against  the  said  J.  F.,  for  or  by  rea- 
aoa  of  any  debt  then  due  and  owing 
by  him  to  the  plaintifTj  and  thereby 
the  plaintiff  gave  time  to  the  said  J.  F. 
in  reneot  of  the  said  debt  and  writ- 
ing oUigatory,  in  respect  whereof  the 
defendant  was  such  surety.  The  plain- 
tiff replied  by  setting  out  the  deed  in 
hmo  Tarb&.  The  deed  contained  (in- 
ter alia)  a  proviso  that  nothing  there- 
in oontained  should  prejudice  or  affect 
any  daim,  demand,  or  remedy  which 
the  iBTeial  parties  thereto,  and  credi- 
ton  of  t^  said  J.  F.,  then  had  or 
dwuld  have  by  virtue  of  any  mtoi- 
gtffi,  licBi,  diarge,  or  other  incom- 
EnuKie  flg^«*  any  person  who  might 
ba  Uabla  far  the  payment  of  any  of 
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burgessed  thereof  were  a  body  corpo- 
rate by  the  name  of  the  Burgesses  of 
the  Town  of  H. ;  that  the  Earl  of  A., 
being  seised  in  fee  of  certain  land, 
whereof  the  locus  in  quo  was  part,  by 
charter  granted  to  the  burgesses  of 
the  town  of  H.,  their  English  heirs 
and  successors,  and  their  tenants,  com- 
mon of  pasture  in  the  said  land  for  all 
their  cattle  within  the  town  of  H., 
levant  and  couchant.  The  plea  then 
stated,  that  the  defendant  was  a  bur- 
gess of  H.,  and  an  English  successor 
of  the  burgesses  of  H.,  to  whom  the 
grant  was  made,  and,  as  such  burgess 
and  English  successor,  ought  to  have 
common  of  pasture  for  his  cattle  le- 
vant and  couchant  within  the  borough 
of  H. ;  wherefore  he  placed  his  cattle 
there,  which  was  the  trespass  com- 
plained of.  Replication,  that  the  de- 
fendant ought  not  to  have  common  of 
pasture  for  his  cattle  levant  and  cou- 
chant within  the  borough  of  H.,  modo 
et  form&: — Held,  that  the  replication 
only  put  in  issue  the  fact  of  the  de- 
fendant having  such  right  of  common 
as  was  stated  in  the  plea;  and  there- 
fore the  plaintiff  could  not  give  evi- 
dence that  the  right  of  common  was 
extinguished  by  proceedings  under 
the  Inclosure  Act,  8  &  9  Vict.  c.  1 18; 
but  he  ought  to  have  shewn  in  what 
way  the  grant  ceased  to  operate,  by 
replying  the  facts  specially. 

Hdd,  also,  that  the  plea  was  bad, 
inasmuch  as  it  alleged  a  grant  to  the 
Corporation  of  H.  in  their  corporate 
capacity,  and  not  for  the  benefit  of  the 
individual  burgesses.  Pcmry  v.  Tho- 
inasy  '  37 

(3).  To  Plea  of  Setoff, 

1.  To  a  plea  of  set-off  in  debt  on 
simple  contract,  the  plaintiff  replied, 
as  to  49/.  16«.  \Od.y  parcel  of  the  debt, 
that  the  causes  of  set-off,  so  £u*  as  the 
same  related  to  49^  16«.  lOdl,  did  not 
accrue  within  six  years^  concluding 
with  a  verification.     And  as  to  the 


residue  of  the  causes  of  action,  the 
plaintiff  says,  that  he  was  not  nor  is 
indebted  modo  et  form4;  concluding 
to  the  country : — Hddy  on  special  de- 
murrer, that  the  replication  was  bad. 

The  plaintiff  should  in  such  case 
reply,  that  part  of  the  subject-matter 
of  the  set-off  is  barred  by  the  statute, 
and  that  he  is  not  indebted  to  the 
defendant  in  any  sum  which  (exclud- 
ing the  part  so  barred)  equals  the 
amount  of  the  plaintiff's  demand. 
Mead  v.  Baehford,  336 

2.  To  an  action  against  the  pub- 
lic officer  of  a  banking  copartnership 
for  money  lent,  &c.,  the  defendant 
pleaded,  by  way  of  set-ofi^  that  the 
plaintiff  was  the  holder  of  certain 
shares  in  the  co-partnership  under 
their  deed;  and  after  setting  out  the 
deed  under  which  the  cop^^rtnership 
was  formed,  averred  that  a  certain 
sum  was  owing  for  calls  made  in  pur- 
suance of  the  terms  of  the  deed  (set- 
ting out  and  averring  performance  of 
certain  matters  required  by  the  deed 
for  the  purpose  of  making  such  calls 
good).  To  this  the  plaintiff  replied 
nil  debet : — Hdd,  on  special  demurrer, 
that  the  replication  was  bad,  inasmuch 
as  the  debt  arising  finom  the  calls  was 
founded  solely  on  the  deed: — Hdd, 
also,  that  a  similar  replication  to  a 
like  plea  of  set-ofi^  which  stated  the 
plaintiff  to  be  holder  of  certain  shares 
obtained  by  purchase,  was  bad. — Held, 
also,  that  the  pleas  were  good.  MU- 
vain  V.  Mather,  55 

POLICE  CONSTABLE 
See  London  Pouce  Act. 

POLICY  OF  ASSURANCE. 
See  Stamp,  1. 

POWER 

FubUcaUon  of  WUL 

By  deed,  certain  estates  were  set- 
tled to  the  use  of  such  person  or  per* 
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sons,  in  such  parts,  shares,  and  pro- 
portions, manner,  and  form,  and  for 
such  ends,  intents,  and  purposes,  and 
under  and  subject  to  such  ix)wers, 
provisoes,  and  limitations  as  S.  S. 
should,  by  deed,  as  therein  mentioned, 
or  by  her  last  will  and  testament,  or 
any  writing  purporting  to  be  or  in 
the  nature  of  a  last  will  and  testament, 
to  be  by  her  signed  and  published  in 
the  presence  of  and  attested  by  two 
or  more  credible  witnesses,  and  which 
she  was  thereby  authorised  to  make 
and  execute,  direct  or  appoint. 

S.  S.,  by  her  will,  dated  in  1826, 
(in  which  year  the  t^tatrix  died),  de- 
vised the  estate  to  certain  persons, 
and  appointed  executors,  and  signed 
and  sealed  her  said  wilL  The  attest- 
ation clause  was  as  follows : — **  Signed 
and  sealed  in  the  presence  of  H.  O., 
of  &c,,  and  M.  R,  of  &c.*' 

Ildd,  that,  as  needing  the  will  in  the 
presence  of  two  witnesses  amounted 
to  a  publication  of  it,  the  attestation 
sufficiently  expressed  that  the  will 
was  published,  and  that  the  publica- 
tion was  attested  as  required  by  the 
power,  and,  therefore,  that  the  power 
was  well  executed.  VinoerU  v.  The 
Biahop  qfSodor  and  Man^  683 

PEACTICR 

See  Amendment. 

Attorney,  (1),  1,  2. 
Joint  Stock  Company. 
Judge's  Obder. 
New  Trial. 
Outlawry. 
Trial  at  Bar. 
Writ  of  Summons. 

(1).  Changing  Vemie, 

One  of  several  defendants  may,  in 
general,  change  the  venue  on  the  com- 
mon affidavit,  without  the  consent  of 
the  others;  and  if  the  latter  are  pre- 
judiced by  that  step,  they  shoidd  ap- 
ply, on  special  grounds,  to  bring  it 
back.     Job  V.  BuUei'fdd,  827 


(2).  Security  for  Costs. 

A  Judge's  order  directing  the  real 
plaintiff,  in  an  action  brought  by  a 
nominal  plainti^  who  is  insolvent,  t<> 
make  himself  responsible  for  the  de- 
fendant's costs  therein,  is  wrong,  and 
ought  to  be  amended,  as  the  defend- 
ant is  in  such  case  entitled  to  secn- 
rity  for  his  costs  to  the  satis&ction  of 
the  Master.  Mom  v.  M^Nama/ra,  267 

(3).  Deposit  in  Lieu  ofBaiL 

,  Where  a  party  arrested  by  capias 
under  the  1  &  2  Yict.  c.  110,  depo- 
sits money  with  the  sheriff  imder 
the  4th  section,  whidi  is  paid  into 
Court,  and  neglects  to  take  any  far- 
ther steps,  the  plaintiff  is  entitled  to 
take  the  amount  (subject  to  taxation) 
out  of  Court,  without  awaiting  the 
final  determination  of  the  suit  ^^y«- 
sen  V.  Rwysenaers,  857 

(4).   Varianoe  between  Plea  and  Ab- 

stracL 

To  an  action  for  calls,  in  which  the 
declaration  contained  allegations  that 
a  board  of  directors  met  to  make  a 
call,  that  another  board  met  to  deter- 
mine how  notice  of  a  call  should  be 
given,  and  a  third  meeting  met  to  de- 
termine when  the  call  shoidd  be  paid, 
the  defendant  having  obtained  leave 
to  plead  (inter  alia)  ^'  that  ^e  personi 
alleged  as  having  made  the  call  did 
not  constitute  a  board  of  directorsv" 
pleaded,  "  that  the  aaid  persons  in  the 
said  declaration  mentioned  as  consti- 
tuting a  board  of  directors  of  the  said 
Company  did  not  constitute  such 
board,  modo  et  formi;"  the  plaintiff 
signed  judgment  thereon,  which  judg- 
ment was  set  aside  by  a  Judge's  order: 
— Held,  that  judgment  was  rightly 
signed,  and  the  Court  set  the  order 
aside,  but  without  the  costs  of  such 
application,  allowing  the  defendant  to 

£lead  de  novo  on  terms.      WiUs  v.  Bo- 
inson,  302 


PRIVY  COUNCIL. 

(5).  Cosla  of  the  Day.  I 

A  pUiDtiffhaving  entered  his  cause 
ou  the  cummissioD  ^y  for  trial  at  the  | 
Assizes,  OD  the  following  day  caused 
it  to  be  called  on  out  of  its  turn,  in  ' 
order  that  a  witnese  might  be  called 
on  his  Bubptena.  That  vas  accord- 
ingly done,  and  the  witneai  not  ap- 
pearing, the  plaistifF  withdrew  the  re- 
cord, having  been  told  by  the  Judge's 
clerk  that  he  might  re-enter  it  before 
twelve  o'clock.  The  defendant  then 
delivered  a  ne  recipiatur,  on  the 
ground  that  a.  record  could  not  be 
entered  iifter  the  sitting  of  the  Court, 
and  the  Judge  so  ruled.  The  witness 
afterwards  came  into  Court,  and  the 
plaintiff  then  offered  to  tiy,  or  that 
the  cause  should  stand  at  the  bottom 
of  the  list ;  but  the  defendant  refiia- 
cd : — Held,  that  the  defendant  was 
not  entitled  to  the  costs  of  the  day, 
since  it  wfts  through  his  own  defimlt 
that  the  cause  was  not  tried.  Fape  v. 
Fleming,  249 

(C).  Staying  Proeeedinge. 
In  ao  action  of  debt  brought  in  the 
superior  Court,  to  recover  the  sum  of 
9/.  10*.,  the  defendant  pleaded,  except 
as  to  8^.  14«.,  never  indebted,  and  as 
to  that  sum  tender  before  action,  and 
pajrment  of  that  amoont  into  Court. 
A  verdict  having  been  found  for  the 
plaintiff  for  )6«..  the  Court  revised  to 
stay  the  proceedings  upon  payment  of 
the  debt,  without  costs,  on  the  ground 
that  the  action  was  frivohnu^  aa 
brought  to  recover  a  sum  less  than 
AQi.     Nwdin  v.  Fairb€mkt,  738 

PRINCIPAL  AND  AGENT. 


PRIVY  COUNCIL. 

Under  the  25  Hen.  8,  c  19,  an  ap- 

I>cal  lay  from  the  Archbishop's  Court 


PROMISSORY  NOTE    1021 

tu  the  Delegates  in  all  spiritual  causes, 
whether  touching  the  King  or  not; 
and,  therefore,  by  the  2  A  3  Will.  4, 
c.  'J'2,  there  is  now  on  appeal,  in  such 
cases,  to  the  Judicial  Committee  of 
the  Privy  Council,  whose  decisioti  is 

Semble,  that  the  dth  section  of  21 
Hen.  8,  c,  12,  which,  in  matters  touch- 
ing the  King,  gives  on  appeal  &om 
certaju  Ecclesiastical  Courts  to  the 
Upper  House  of  Convocation,  is  re- 
pealed by  the  25  Hen.  8,  c  19. 

Quam — Whether  a  proceeding  by 
duplex  querela  is  a  "  matter  touching 
the  King"  within  the  24  Hen.  8,  c  12, 
a.  9.  lure  Gorhant  v.  The  Bithop  of 
Exeter,  630 

PROFERT. 
See  Pleasinq,  I.  (2). 

PROHIBITION. 


PROMISSORY  NOTE. 
See  Pleading,  I.  (4). 
WiNDiHO-up  Act,  1. 

A  parish  vestry  having  resolved  to 
borrow  mnneyfor  the  purpose  of  build" 
ing  almshouses,  the  money  was  in  1  tJ30 
advanced  by  the  plaintilf  upon  the  se- 
curity of  a  ])romiasory  note  payable  to 
him,  or  bearer,  on  demand,  with  in- 
terest, and  signed  by  the  defendants 
thus: — "J.  H.,  churchwarden,  J.  E,, 
overseer,  or  otherifor  the  titne  being." 
The  interest  had  been  regularly  j>aid 
by  the  overseeTs  for  the  time  being  up 
to  1 847,  but  the  defendants  had  never 
paid  the  interest,  or  in  express  terms 
authorised  the  parish  ofiScen  to  pay 
it  for  them.  The  defendants  having 
pleaded  the  Statute  of  Limitations  to 
an  action  on  the  note — Hdd,  that  it 
was  a  question  for  the  jury,  whether, 
by  the  form  of  the  note,  the  defend- 
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ants  had  not  constituted  the  parish 
officers  for  the  time  being  their  agents 
for  the  payment  of  interest,  so  as  to 
take  the  case  out  of  the  statute.  JonRB 
y.  Hugltes,  104 

PROVISO. 

See  Condition  Precedent. 
Pleading,  III.  (1). 

PUBLICATION. 
4$!^  Power. 

PUBLIC  OFFICER 
See  Banking  Copartnership. 

QUEEN  ANNE'S  BOUNTY. 
See  Evidence,  (3). 

QUEEN'S  PRISON,  (KEEPER 

OF). 
See  Insolvent  Debtor. 

RAILWAY  COMPANY 

See  Arbitration,  2. 
Bankrupt. 
Contract. 
Evidence,  (4),  (6). 
Infant. 

Joint  Stock  Company. 
Lands  Clauses  Consoudation 

Act. 
Master  and  Servant,  (2),  1,  2 ; 

(3). 
Pleading,  I.  (2),  (5). 
Statute. 
Toll,  (2). 

(1).  Contract  by. 

1.  A  Railway  Company,  duly  incor- 
porated by  Act  of  Parliament,  enter- 
ed into  an  agreement,  not  under  their 
seed,  with  a  contractor,  that  he  should 
execute  certain  works  upon  their  Rail- 
way, for  the  purpose  of  changing  the 
83rsteni  of  locomotion  which  they  then 
employed,  the  rope  and  stationary  en- 


gine system,  to  the  ordinaiy  locomo- 
tive principle.  The  oontracCor,  in 
puisoanoe  of  the  agreement^  entered 
upon  the  works,  and  performed  a  por- 
tion of  them ;  but  before  they  were 
completed  he  was  dismissed  by  the 
Company : — Held,  that  he  could  not 
recoverthe  value  of  this  work.  Dig^ 
Y,TheLo7idonandBlaehocUlBaikoav 
Cimpany,  442 

2.  A.  and  B.  having  enterod  into  a 
joint  agreement  with  a  Railway  Ccmi- 
pany  to  execute  a  contract,  called 
"  The  Morley  contract,"  for  the  ixa^ 
struction  of  a  tunnel  upon  the  line, 
A.  assigned  all  his  right  and  interest 
in  the  contract  to  B.,  and  the  latter 
agreed  to  pay  A.  a  given  sum  ^  on 
the  completion  of  the  said  contract." 
After  this  agreement  had  been  enter- 
ed into  between  A.  and  B.,  it  became 
necessary  to  alter  the  levels  of  the 
line,  and  B.  by  agreement  with  the 
Company  abandoned  the  contract, 
and  another  was  entered  into  between 
the  Company  and  other  persons,  un- 
der which  the  tunnel,  at  the  altered 
level,  was  completed : — Held,  that  A 
was  not  in  a  position,  upon  the  com- 
pletion of  the  substituted  contract,  to 
maintain  an  action  against  B.  for  the 
payment  of  tne  sum  stipulated  to  be 
paid  by  his  agreement  with  A.  Hun^ 
phreya  v.  J&nas,  952 

(2).  AcUonfor  CaUs. 

A  call  made  payable  by  instalments, 
under  the  8  &  9  Vict.  c.  1 6,i8  good ;  but 
an  action  of  dd)t  will  not  lie  for  the 
recovery  of  an  instalment,  before  the 
time  for  the  payment  of  all  the  instal- 
ments has  arrived.  The  AmbergaJte, 
Nottingham,,  and  Boston,  and  Eastern 
Jtmction  Railway  Company  v.  Cmdt- 
hard,  459 

(3).  Action  to  recover  hack  DeponL 

In  July,  1845,  a  Railway  Company 
was  provisionally  registered,  and  a 
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prospectus  issued,  headed — ''  Capital, 
2,500,000^,  in  100,000  shares  of  251 
each."  On  the  6th  of  October,  1845, 
the  plaintiff  applied  for  200  shares  by 
letter,  in  which  he  said,  "  I  agree  to 
accept  the  same  or  any  portion  there- 
of subject  to  the  provisions  of  the 
subscribers'  agreement;  and  I  further 
agree  to  execute  the  same  and  any 
other  agreement  or  deeds,  and  to  pay 
the  deposit  when  required.**  On  the 
11th  of  October  a  letter  of  allotment 
of  100  shares  was  sent  to  the  plain- 
tiff^ containing  notice  to  pay  the  de- 
posit on  or  before  the  20th  of  October, 
and  adding — ''I  beg  also  to  inform 
you,  that  scrip  for  the  shares  will  be 
delivered  to  you  in  exchange  for  this 
letter  and  receipt,  upon  your  execut- 
ing the  parliamentfiuy  contract  and 
subscribers'  agreement,  which  lies  here 
for  signature  until  Airther  notice,  and 
afterwards  at  such  other  places  as  will 
be  hereafter  notified."  The  plaintiff, 
who  resided  at  Exeter,  paid  the  depo- 
sit on  the  20th  of  October,  and  on 
the  3rd  of  December  the  subscribers' 
agreement  was  sent  to  Exeter,  and 
the  plaintiff  had  an  opportunity  of 
executing  it,  but  did  not.  It  did  not 
appear,  however,  that  he  was  called 
upon  to  execute  it,  nor  that  any  no- 
tice was  given  to  him  that  the  deed 
was  at  !^eter.  The  subscribers'  a- 
greement,  which  bore  date  the  15th 
of  October,  authorised  the  directors 
to  take  such  measures  and  incur  such 
preliminary  expenses  as  they  might 
think  advisable,  to  increase  or  dimi- 
nish the  capital  of  the  Company,  to 
extend  the  railway,  or,  if  they  should 
think  fit,  to  abandon  the  undertak- 
ing. It  also  specially  authorised  them 
to  apply  the  deposits  in  payment  of 
the  expenses,  and  the  deposits  were 
so  applied;  but  the  undertaking  was 
abandoned  in  consequence  of  the  al- 
lottees not  furnishing  sufficient  funds 
to  cany  it  on,  and  without  any  fraud 
or  misconduct  on  the  part  of  the  ma- 


naging committee.  On  the  winding 
up  of  the  concern,  a  committee  of  in- 
quiry had  been  appointed,  and  the  de- 
fendant, one  of  the  managing  commit- 
tee, handed  to  them  the  minute-book, 
containing  an  entry  made  by  the  se- 
cretary of  the  Company  in  the  course 
of  his  duty,  of  a  certain  resolution 
proposed  by  the  defendant  at  a  meet- 
ing of  the  conmiittee  of  management. 
In  an  action  by  the  plaintiff  to  reco- 
ver back  his  deposit  as  upon  a  fidlure 
of  consideration,  the  learned  Judge 
ruled  that  this  resolution  was  evi- 
dence against  the  defendant;  and  he 
told  the  jury  that,  if  they  thought 
that  the  project  had  been  abandoned 
as  abortive  at  the  time  the  action  was 
commenced,  they  should  find  for  the 
plaintiff  On  a  bill  of  exceptions  to 
this  ruling — ffdd,  first,  thatthe  learn- 
ed Judge  was  right  in  admitting  the 
resolution  in  evidence. 

Secondly,  that  the  direction  of  the 
learned  Judge  was  correct,  since  the 
plaintiff's  claim  was  founded  on  the 
failure  of  the  project,  and  his  want  of 
consent  or  acquiescence  in  the  appli- 
cation of  the  money,  and  there  was 
no  evidence  of  consent  or  acqtdescence 
besides  the  letters  and  the  subscribers' 
agreement;  and,  the  latter  document 
not  being  in  existence  at  the  time  of 
the  plaintiff's  application  for  shares, 
he  was,  by  his  letter  of  the  6th  of  Oc- 
tober, subjected  only  to  the  terms  of 
such  an  agreement  as  the  directors 
might  properly  call  on  him  to  exe- 
cute; and  that  the  agreement  in  ques- 
tion was  not  of  that  description,  inas- 
much as  it  purported  to  give  the  di- 
rectors larger  powers  thioi  the  7  &  8 
Yict.  c.  110,  s.  23,  authorised  them  to 
assume;  and  also  purported  to  enable 
them  to  expend  the  deposits  in  the 
exercise  of  such  excessive  powers. 
A shpitd  V.  Sercombe,  147 

RATE 
See  BoBOUQH  Rate. 
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RELEASE. 


SHIP. 


RECEIPT. 

iSee  Stamp,  2. 

RELEASE 

See  Attobney,  (2). 
Covenant,  (2). 

In  an  action  for  dividends  sold  and 
assigned,  and  on  an  acoount  stated,  it 
appeared,  that  the  plaintiff  being  en- 
titled to  the  dividends  on  certain 
Bank  stock,  agreed  to  sell  them  to 
the  defendant  for  175^.  After  the 
bargain  was  made,  it  was  foimd  that 
the  stock  was  standing  in  the  name 
of  the  Acoountant-Qeneral,  and  that 
it  required  an  order  of  the  Court  to 
enable  the  defendant  to  receive  the 
dividends.  It  was  then  agreed  that 
the  deed  of  transfer  should  be  exe- 
cuted, and  the  question  as  to  the  costs 
of  obtaining  tbe  order  should  be  re- 
ferred to  two  solicitors.  The  deed  was 
accordingly  executed,  and  the  sum  of 
125^  paid  by  the  defendant  to  the 
plaintiff  at  the  time  of  its  execution. 
The  deed  stated,  that  the  whole  pur- 
chase-money was  paid,  and  released 
it;  but,  in  pursuance  of  a  previous 
arrangement,  the  defendant  retained 
5QL  to  abide  the  event  of  the  refer- 
ence. The  plaintiff*s  evidence  con- 
sisted of  a  paper  signed  by  the  de- 
fendant^ in  which  credit  was  given  for 
125/^, and  50L  stated  as  remaining  due. 
The  defendant  gave  in  evidence  the 
deed  of  transfer,  and  also  an  agree- 
ment signed  by  itte  parties  at  the  time 
of  signing  the  above  paper,  to  refer 
the  question  as  to  the  above-men- 
tioned costs,  and  an  arrangement 
whereby  the  50L  was  to  abide  the  de- 
cision of  that  question : — Held,  firsts 
that  the  plaintiff  could  not  recover 
the  remainder  of  the  purchase-money 
under  the  first  count,  inasmuch  as 
there  was  no  debt  until  the  deed  was 
executed,  and  upon  its  execution  the 
debt  was  released.     Secondly,   that 


there  was  no  evidence  of  an  acoount 
stated.     Baker  v.  Heani,  959 


REPLEVIN. 

See  Borough  Rate. 
Evidence,  (1). 
Statute  op  Limitations^  (2). 

REVENUK 

The  owner  of  a  vessel,  who  know- 
ingly lets  it  for  the  purpose  of  fetching 
goods  to  be  landed  without  payment 
of  duty,  is,  if  the  goods  are  so  landed, 
liable  to  penalties  under  the  8  &  9 
Vict.  c.  87,  8.  46,  as  a  person  **  oon- 
cemed"  in  the  ill^al  unshipping  of 
goods.  71i€  Attorney -OenercU  v.  Bob- 
eon,  790 

REVERSIONER 
See  Pleading,  I.  (7). 

RIGHT  TO  BEGIN. 
See  New  Trial. 

ROYAL  PECULIAR 
See  Pleading,  II.  (2). 

SCIRE  FACIAS. 
See  Joint  Stock  Company. 

SECURITY  FOR  COSTS. 
See  Judge's  Order. 

SET-OFF. 

See  County  Court,  (I),  2. 
Pleading,  III.  (3). 

SHERIFF. 
See  Pleading,  I.  (3) ;  II.  (5). 

SHIP. 
See  Warranty. 


STAMP. 

SMALL  DEBTS  ACT. 

See  Coma,  (3). 

(1).  "  Carrying  on  Biuine—." 

1.  A  clei^  in  the  Admiralty, 
who,  08  such,  attends  dail;  at  an  office 
within  the  city  of  London,  is  not  a 
peiaon  who  "  cairiefl  on  Ait  bimneu" 
there  within  the  London  Small  Debt* 
Act,  10  &  11  Vict  c.  Ixii.  BwA- 
leg  ▼.  Hants  ^^ 

2.  A  clrak  to  the  PriTy  Conndl 
b  not  a  person  ^rtto  "  cairiea  on  his 
busiiieaB''  at  the  office  of  the  Vmj 
Council,  within  the  meaning  of  the 
60th  section  of  tJie  Connty  Courts 
Act,  9  &  10  Yict  c.  9fi.  Sangder 
V.  Kas,  386 

(2).  "  GauM  of  Albion.' 
A  biU  of  exchange  was  drawn 
and  accepted,  and  the  indorwr  put 
hia  name  upon  it,  within  the  city  of 
London,  but  it  was  delivered  to  the 
indorsee  in  the  cotrnty  of  Middlesex ; 

Ildd,  that  the  cause  of  action  did 

not  arise  within  the  dty  of  London. 
SucUey  v.  Bann,  43 

SMUGGLING. 
Sm'Sxwxmk. 


See  Attobset. 

Statutb  or  LmiTATioss,  {\). 
Toll,  (1). 

SPECIFICATION. 
See  V  iron. 

STAMP. 
Set  Evidence  (5). 
1,  An  aadgnment  of  a  policy  of 
assurance  as  security  for  a  deb^  with 
a  proviso  for  redemption  od  payment, 
ia  a  mortgage  within  the  56  Geo.  3, 
c.  184,  Sched.  Part  1,  and  thorefc«e 


STATUTE. 


lOU 


nqidres  an  ad  valorem  itac^  Cold- 
wdlv.  Ikhomm,  1 

3.  The  following  document, 
stamped  aa  an  agreement  waa  held 
admiaaible  in  evidmce  witboot  a  re- 
ceipt atamp: — "  1  have  reoeiTed  yonr 
chaque  for  39U  lOc  Zd.,  bong  the 
payment  for  an  overdue  biU  and  in- 
terest, in  the  handa  of  D.;  and  I 
hereby  underteke  to  procure  and 
hand  the  eiud  bill  over  to  you."  7<m 
DadaUeen  v.  Svan»,  825 

STATUTE. 
See  Toll. 
OmtiruetitM  qf. 
By  an  Act  of  12  Oea  3,  a  Ctmpany 
waa  incorporated  by  the  name  of  the 
Company  of  Froprietwa  of  the  Ches- 
ter Canal  Navigation  Company,  for 
making  a  canal  from  Cheater  to  Mid- 
dlewic£;  by  another  Act  of  the  33 
Oeo.  3,  another  Company  was  incor- 
porated by  the  name  of  tite  Oompauy 
of  PrDprietoTB  of  the  Elleamere  Canal, 
to  make  a  canal  from  Shrewsbury  to 
the  river  Mersey,  at  Netherpool  in 
Che8hir&  By  another  Act  of  the  44 
Geo.  3,  (1804),  the  EUesmerv  Canal 
Company  was  empowered  to  take  from 
the  river  Dee,  at  Llandiailio  in  Den- 
bighshire, a  supply  of  water  for  their 
canal,  and  were  also  empowered  to 
take  water  from  Bala  Ijik^  for  sup- 
I^ying  the  river  Dee  with  aa  mach 
wat«r  aa  they  ahonld  take  from  it  for 
thtar  canal,  or  more — and  fi>r  that 
pnrpoee  to  make  outa  from  the  Lake 
to  oommunioate  with  the  river  Dee, 

at ,    with   sndi   embankmenta, 

tt«nche^  and  other  works  as  might 
be  necwuiiry  for  the  pnrpoee.  In  1807, 
the  EUesmere  Canal  Oompany,  by 
deed,  covenanted  with  SirW.  W. 
Wynn,  Bart.,  who  waa  then  seised  in 
fbe  of  Balal^ke,  that  they  would  not 
at  any  time  thereafter  dnw  off  from 
the  «ud  Lak«  water  for  the  puipoeu 
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of  their  gaid  canal,  to  a  lower  level 
than  the  maik  on  a  certain  standard 
to  be  erected  near  the  Bala  Lake,  in- 
dicating the  mean  gammer  level  of 
the  waters  of  the  said  Lake,  nor 
WDold  at  any  time  embank  or  im- 
pound np  the  said  water  more  than 
one  foot  above  sach  level  In  1813, 
ibe  Chester  Canal  Company  and  the 
EUesmere  Canal  Company  were,  by 
statate,  united  into  one  Company  by 
the  name  of  the  United  Company  of 
Proprietors  of  the  EUesmere  and 
Cheater  Canals.  By  the  7  &  8  Geo. 
4,  c.  ciL,  all  the  four  previous  Acts 
wefe  repealed,  and  the  proprietors  of 
the  two  Companies  were  re-united 
into  a  new  Company,  intitled  The 
United  Company  of  Proprietors  of 
the  EUesmere  and  Chester  Canals, 
for  (inter  alia)  maintaining  the  former 
canals  then  already  completed,  and 
Tnalring  certain  new  cats;  and  it  was 
thereby  enacted,  that  all  contracts, 
covenants,  and  agreements  entered 
into  by  virtae  of  the  powers  contained 
in  the  several  repealed  Acts  shoold 
remain  in  fall  force,  as  if  the  same 
had  been  made  under  the  powers 
contained  in  that  Act :.  and  the  Com- 
pany were  aathorised  to  construct 
sach  or  so  many  weirs,  embankments, 
and  other  worira^  at  or  near  to  Bala 
Lake,  and  to  do  and  execute  all  such 
things  as  should  be  necessary  for 
pounding  up,  &c.,  and  drawing  off  the 
water  in  and  fix>m  the  said  pool,  so  as 
to  be  thereby  enabled  at  all  times  to 
repJaoe  in  <Hr  restore  to  the  river  Dee 
an  equal  or  greater  quantity  of  water 
than  should  or  might  be  taken  there- 
from by  the  said  United  Company, 
by  means  of  the  worics  at  LlancQsilio, 
for  the  poipose  of  supplying  the  canal 
therewith.  By  9  &  10  Vict  c.  cccxxii. 
it  was  oiacted,  that  the  Company 
should  thenceforth  be  called  by  the 
name  <^  the  Shropshire  Union  Rail- 
ways and  Canal  Company,  and  that 
all  persons   should    have  the  same 


rights    and    remedies    against    The 
Shropshire  Union  Railways  and  Canal 
Company,  which,  before  the  passing 
of  that  Act^  they  had  against  The 
United   Company  of  Proprietors  of 
the  EUesmere  and  Chester  Canal: — 
ffdd,  in  an  action  by  the  devisee  of 
Sir  W.  W.  Wynn  against  the  last- 
mentioned  Company  for  the  breach  of 
the  above  covenant,  by  impounding 
the  water  of  Bala  Lake  to  a  height  of 
more  than  one  foot  above  the  maik 
on  the  standard,  whereby  its  waters 
overflowed  and  damaged  the  plain- 
tiff's land,  that  the  covenant  was  re- 
pealed by  the  7  <&  8  Geo.  4,  c.  ciL  as  to 
all  acts  bon&  fide  done  by  the  Com- 
pany,  under  its  provisions,  for  the 
piupose  of  restoring  to  the  river  Dee 
a  quantity  of  water  equal  to  what 
they  should  abstract  for  the  use  of 
the  canal  by  means  of  the  works  at 
Llandisilio.     Sir  W,  W.  Wynn,  Bart 
V.  Hie  Shropshire   Union   Railways 
a/nd  Carnal  Company,  420 
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2,  c.  3. 

Memorandum  of  Contract  within 
Section  17. 

The  defendant  verbally  agreed  to 
purchase  of  the  plaintiff  certain  bar- 
rels of  flour.  The  defendant  after- 
wards wrote  to  the  plaintiff  stating, 
that  he  had  received  some  barrels, 
which  were  not  so  fine  as  the  sample, 
and  were  not  the  barrels  he  had 
bought,  and  that  he  would  not  have 
theuL  Li  answer  the  plaintiff  wrote 
as  follows : — "  Annexed  you  have  in- 
voice of  the  flour  sold  you  last  Friday. 
I  am  very  much  astonished  at  your 
finding  fault  with  the  flour.  It  was 
sold  to  you  subject  to  your  examin- 
ing the  bulk;  and  it  was  not  until 
after  you  had  examined  it,  and  satis- 
fied yourself  both  of  quality  and  con- 
dition, that  you  confirmed  the  par- 
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chasa  What  was  forwarded  you  was 
the  same  you  saw.  Under  these  cir- 
cumstanoes  you  cannot^  therefore,  ob- 
ject to  fulfil  your  agreement."  The 
defendant  replied  as  follows : — *'  I  b^ 
to  say  the  bairels  I  have  received  is 
not  the  same  I  saw.  I  took  a  sam- 
ple with  me  fix>m  the  sample  I  have, 
and  the  barrels  I  saw  was  quite  as 
fine  as  I  compared  them  with,  nor 
was  they  lumpy.  Now  the  barrels  I 
have  received  is  all  very  limipy,  and 
none  of  them  so  fine  as  the  same.  If 
you  will  take  them  back  and  pay 
charges,  I  will  with  pleasure  send 
them.  There  must  be  some  mistake 
about  them  :** — HM,  that  the  letters 
did  not  constitute  a  sufficient  note  or 
memorandum  in  writing  of  the  con- 
tract within  the  17th  section  of  the 
Statute  of  Frauds.  Archer  v.  BaynMy 

625 

Memorandwm  within  Section  4. 

Debt  on  an  Irish  judgment.  Plea^ 
that  the  judgment  was  recovered  a- 
gainst  the  d^endant  as  surety  for  S. 
k  Co.,  to  secure  payment  of  monies 
advanced  to  them  by  the  plaintiff; 
and  that  S.  k  Co.  paid  all  monies  due 
from  them  to  the  plaintiff  for  which 
the  judgment  was  to  be  such  security. 
Replication,  that,  after  the  recovery 
of  the  judgment,  an  indenture  was 
made  between  S.  k  Co.  and  the  plain- 
tiffs, whereby,  after  reciting  the  judg- 
ment, and  various  unsettled  accounts 
between  S.  k  Co.  and  the  plaintiff^ 
it  was  witnessed,  that,  for  the  sake  of 
winding-up  the  said  transactions,  S. 
k  Co.  and  the  plaintiff  agreed  (inter 
alia)  that  the  plaintiff  should  advance 
to  a  certain  banking  Company  800Z. 
guaranteed  by  him  on  behalf  of  S.  k 
Co.,  and  should  also  advance  to  S.  & 
Co.  200/.,  and  that  10002.  should  be 
the  debt  thenceforth  due  from  S.  k 
Co.,  which  should  be  payable  with  in- 
terest, and  that  the  agreement  should 
be  without  prejudice  to  the  judgment 


against  the  defendant  Aveiment, 
that,  after  the  making  of  the  inden- 
ture, and  before  the  execution  there- 
of by  the  plaintiB^  in  consideration 
that  the  plaintiff  would  execute  it, 
and  would  advance  the  said  sums  of 
800/L  and  200^,  the  defendant  pro- 
mised the  plaintiff  that  the  judgment 
shoidd  remain  as  a  securil^  for  the 
repayment  of  the  1000/L  and  interest; 
that  the  plaintiff  executed  the  deed 
and  advanced  the  sums  of  800^  and 
200/.;  but  that  &  <fe  Ca  had  not  Re- 
paid the  same.  Rejoinder,  that  the 
defendant  did  not  promise  modo  et 
form&,  and  issue  thereon.  At  the 
trial,  the  plaintiff  gave  in  evidence 
the  following  memorandum,  which 
was  signed  by  the  defendant  and 
another  surety  before  the  plaintiff 
executed  the  deed: — "We  hereby 
consent  to  the  within  deed  being  ex- 
ecuted by  and  between  the  parties 
thereto,  and  that  the  same  shall  be 
without  prejudice  to  the  plaintiff^s 
rights  and  remedies  under  his  judg- 
ment against  us,  and  that  the  said 
judgment  shall  remain  in  ftdl  force 
and  effect.**  This  memorandum  had 
been  annexed  to  the  deed,  but  was 
detached  and  sent  to  the  defendant, 
who  signed  it  without  seeing  the 
deed : — HM,  that,  assuming  this  was 
a  transaction  within  the  4&  section 
of  the  Statute  of  Frauds,  which  sem- 
ble  it  was  not,  there  was  a  sufficient 
memorandimi  in  writing  to  satisfy 
the  statute,  since  the  document  sign- 
ed by  the  defendant  incorporated  so 
much  of  the  deed  as  formed  the  con- 
sideration and  promise.  Jfaorary  v. 
Scott,  907 
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4S00  Amendment. 
Fbomisbobt  Note. 

(1).  21  Jae.  1,  c  16. 
In  March,  1832,  the  defendants  B. 
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SURVEYOR. 


and  C,  who  were  then  in  partnership 
as  8olicitor8y  were  employed  by  A.  to 
lay  oat  500L  on  mortgage.  They  lent 
tlM  money  to  L.  on  the  mortgage  of 
certain  premisea,  and  retained  poeses- 
8um  of  the  mortgage-deed.  The  pre- 
mises -were  afterwards  sold  sabject  to 
the  mortgage,  ttid  the  purchaser  paid 
O.  the  500L  and  interest,  but  without 
the  knowledge  of  R,  and  the  deed 
waa  given  up  to  the  purchaser  by  C, 
bat  no  receipt  was  indorsed  thereon, 
nor  was  any  reconyeyance  or  receipt 
executed  or  signed  by  A.,  who  was 
not  informed  that  the  money  had 
been  paid.  In  December,  1832,  C, 
withoat  the  knowledge  of  R,  returned 
to  the  purchaser  300/.,  and  received 
bade  the  moitgage-deed,  and  no  part 
of  tho  500^  was  paid  to  A.  Interest, 
at  first  on  the  500/.,  and  then  upon 
the  300/L,  was  paid  to  0.  by  the  pur- 
chaser; and  entries  were  nutde  in  the 
books  of  the  defendants,  giving  credit 
to  A.  for  interest  on  the  500/.,  and 
debiting  him  with  interest  paid  to  his 
agent  In  July,  1838,  the  defendants 
dissolved  partnership.  Up  to  the  dis- 
sohiticm,  interest  on  the  500/.  was  re- 
gularly paid  to  the  agent  of  A.  by  C, 
by  cheques  drawn  by  the  defendants 
<m  their  bankers;  and,  after  the  dis- 
solution, it  was  paid  by  C,  sometimes 
in  cash  and  sometimes  by  cheques  on 
his  own  banker.  In  some  of  the  re- 
ceipts the  money  was  described  as  in- 
terest upon  a  mortgage.  A.  died  in 
May,  1840.  In  December,  1846,  the 
purchaser  paid  to  C.  the  300/L  and  in- 
terest, and  received  from  him  the 
mortgage-deed.  B.  was  ignorant  of 
the  receipts  and  pa3rments  subsequent 
to  the  investment  of  the  500/.,  until 
1849.  In  1848,  the  plaintiff  the 
executors  of  A.,  first  discovered  that 
the  mortgage-money  had  been  repaid : 
Held,  that,  under  the  above  circum- 
stances, the  Statute  of  Limitations 
was  a  bar  to  the  action ;  also,  that  no 
action  would  lie  against  B.,  inaamuch 


as  the  subsequent  reoeipt  of  the  mori- 
gage-money  by  C.  was  wholly  unaii- 
thorised,  and  not  within  the  scope  of 
the  partnership  business.  Sims  v. 
BruUon^  802 

(2).  2  <fe  3  WiU,  4,  e,  37. 

A  defendant  in  replevin  avowed 
the  taking  of  the  goods  for  airean  of 
an  ancient  quit-rent  issuing  out  of  a 
tenement  hdd  of  him  as  lord  of  a  cer- 
tain manor  by  fealty  and  9s.  rent. 
The  plaintiff  pleaded  (inter  alia)  non 
tenuit.  The  last  payment  was  made 
on  the  25th  of  January,  1825,  for  rent 
due  on  the  11th  of  October,  1824.  The 
distress  was  made  on  the  1 3th  of  May, 
1845: — Hdd,  (on  error  in  the  Exche- 
quer Chamber,  afiirming  the  judg- 
ment of  the  Court  of  Exchequer),  th^ 
by  the  operation  of  the  2^3  Will  4, 
c.  27,  ss.  2,  3,  and  34,  the  rent  was 
extinguished  by  the  lapse  of  twenty 
years  from  the  day  on  which  the  last 
payment  was  made;  and  that  the  li- 
mitation need  not  be  pleaded  speci- 
ally, but  was  available  under  the  plea 
of  non  tenuit.     De  Beauvair  v.  Owen, 

16G 

STAYING  PROCEEDINGS. 
See  Practiob,  (6). 

SUB-CONTRACTOR,    (LI  A  DILI- 
TY  OF). 

See  Masteb  aitd  Sebvant,  (3). 

SUBSTITUTED  CONTRACT. 
See  Contract. 

SUGGESTION. 
See  Costs,  (2). 

SURVEYOR. 

See  AORSKMKNT. 


TENANT  IN  COMMON. 
See  MoHBT  Had  lin>  Rbobitbd,  1. 

TOLL. 
(1).  TumpUee  Toll. 

Ad  aangnment  of  a  mort^raga  of 
turnpike-tolts,  according  to  the  form 
prescribed  hj  the  3  Geo.  1,  c.  126,  b. 
81,  has  no  validity  unlen  produced 
and  notified  to  the  proper  clerk  or 
treasurer,  and  bj  him  entered  in  the 
book  kept  for  that  purpose,  within  two 
months  from  its  date. 

The  &ct  of  the  clerk  having  pre- 
pared or  attested  the  execution  of  the 
tranafer,  ia  evidence  from  which  a  jur^ 
tDAj  infer  a  notification  to  him. 

Where  the  trustees  held  meeting! 
and  had  separate  clerks  at  several  pla- 
ces within  their  district — HM,  that 
the  clerk  of  the  place  in  which  the 
mortgage  was  made  and  entered  was 
the  proper  clerk  to  receive  the  noti- 
fication, ^though  the  mortgage  in- 
cluded the  toUs  of  the  whole  district, 
and  the  cleric  wai  himself  the  mort- 
gagee. 

The  trustees  being  indebted  to  their 
clerk  in  811.  for  buuneas  done  as  a  so- 
licitor, gave  him  a  mortgage  for  80^., 
which  recited  the  conuderation  to  be 
money  advanced  by  him  to  tham ; — 
Hdd,  th&t  the  mortgage  was  vidid 
nnder  the  3  Qeo.  1,  o.  126,  s.  81,  the 
transaction  being  equivalent  to  money 
'  borrowed  and  taken  up  at  interest ' 
by  the  trustees.  Doe  d.  Owen  Jane*  v. 
David  Janet.  16 

(3).  Sailway  Toll. 
By  the  5  4  6  WiU.  4,  c.  cvii.  the 
Great  Western  Rwlway  Company  were 
authorised  to  take  certmn  toll  for  the 
conveyance  of  passengers  and  goods. 
By  the  9  A  10  Vict.  c.  cccixivii.  and 
the  9  A  10  Vict.  c.  ccciiiviii.  which 
Acts  received  the  Royal  Assent  on  the 
3rd  August,  1846,  a  Company  was  in- 
corporated, called  The  Birmingham 
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and  Oiford  Jnnotkm  Railmy  Com- 
pany, who  were  authorised  to  receive 
toll  at  a  rate  less  than  the  scale  of  tolls 
on  the  Great  Western  Rulway.  Those 
Acts  empowered  the  Orrtnt  Weetem 
Rtulway  Company  to  pnrehase  the  Bir- 
mingham and  Oxford  Junction  Line, 
provided  that  no  such  purchase  should 
take  effect  until  the  tolls  of  the  Great 
Western  Railway  should  have  been  re- 
duced by  Act  of  Parliament  to  the 
same  scale  as  that  of  the  Birmingham 
and  Oxford  Junction  Railway.  On 
the  same  3rd  of  August,  1846,  the 
Royal  Assent  was  given  to  the  9  &  10 
Vict.  o.  cccxv.  whereby  a  Company 
was  incorporated,  called  The  Birming- 
ham, Wolverhampton  and  I>udleyR^ 
nay  Company,  who  wen  authorised  to 
receive  the  same  tolls  as  the  Birming^ 
ham  and  Oxford  Junction  Railway 
Company.  By  an  agreement  dated  the 
12th  November,  1846,  the  Directors 
of  the  Birmingham  and  Oxford  Rail- 
way Company,  and  the  Directors  of 
the  Birminghiun,  Wolverhampton  and 
Dudley  Railway  Company,  agreed  to 
sell  to  the  Great  Western  RaJlway 
Company,  and  that  Company  agreed 
to  purchase,  the  Birmingham  and  Ox- 
ford Junction  Bulway,  and  the  Bir< 
mingham,  Wolverhampton  and  Dud- 
ley Railway.  Afterwards,  10  A  11  Vict, 
c.  cilix.  passed,  which  empowered  the 
Great  Western  Railway  to  purchase 
the  Birmingham,  Wolverhampton  and 
Dudley  Railway;  and  it  was  by  that 
Act  provided,  that  the  Great  Weetem 
Railiray  Company  might  demand  for 
their  own  use,  or  of  the  Birmingham, 
Wolverhampten  and  Dudley  Rulway 
Company,  a  scale  of  toll,  being  mate- 
rially lees  than  that  fixed  by  the  5  A  6 
Will  4,  c.  cvii.  but  not  precisely  the 
same  as  that  authorised  by  the  9  £  10 
Vict  c  cecxxxrii  and  9  A  10  Vict.  c. 
cccxixviiL  By  the  10  &  11  Vict.  c. 
ccxxvi.  which  received  the  Royal  As- 
sent on  the  22nd  July,  1847,  the  Bir- 
mingham, Wolverhampten  and  Dudley 
Railway  Company  were  agMn  autho- 
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rifled  to  sell  their  railway  to  the  Great 
Western  Railway  Company,  and  it  was 
enacted,  that  the  reduced  scale  of  tolls 
therein  contained,  and  which  is  pre- 
cisely the  same  as  that  contained  in 
the  10  <&  1 1  Vict  c.  cxlix.  should  he 
deemed  and  taken  to  be  the  reduced 
scale  referred  to  in  the  9  &  10  Vict.  c. 
ccczxxyii. — Held,  that,  until  the  pur- 
chase of  one  or  both  of  the  lines  was 
finally  effected,  the  Great  Western 
Railway  Company  were  entitled  to 
take  the  toll  authorised  by  the  5  &  6 
Will.  4,  c.  cyii.;  but  that,  after  the  com- 
pletion of  either  of  the  purchases,  the 
scale  of  tolls  to  be  taken  by  the  Great 
Western  Railway,  as  well  on  their  ori- 
ginal line  as  on  the  purchased  line  or 
unes,  must  be  reduced  to  the  scale  fix« 
ed  by  the  10&  11  Vict.  c.  ccxxvi.  and 
10  A  11  Vict.  c.  cxlix.  The  AUorney- 
General  r.  The  GreaJt  Western  Railway 
Company,  520 

TOWN  CLERK. 
See  BoRouoH  Ratb. 

TRESPASS. 

See  Mbsnb  Profits. 
Plbadino,  111.  (2). 

UsB  AND  OOCUPATIOM,  2. 

TRIAL  AT  BAR. 

The  Court  will  not,  on  the  applicar 
tion  of  the  plaintiff,  grant  a  trial  at 
bar  merely  because  the  defendant  is 
Lord  Chancellor  and  the  plaintiff  an 
attorney  of  the  Court.  Dimes  y.  Lord 
CoUenham,  311 

TROVER. 

See  Estoppel. 
Eyidbnob,  (2). 

TRUSTEE. 
See  Grammar  School. 

TOLI^  (1). 


TUNNEL. 

See  COHTRACT. 

USE  AND  OCCUPATION. 

When  Jfaintainahle. 

1 .  An  action  for  use  and  occupation, 
under  the  stat.  11  Qeo.  2,  c.  19,  a  14, 
does  not  lie  where  there  has  not  been 
an  actual  entry  by  the  lessee.  Lowe 
y.  Boss,  553 

2  Trespass  will  not  lie  against  the  oc- 
cupier of  land,  at  the  suit  of  the  mort- 
gagee, who  has  neyer  been  in  actual 
possession  or  been  seised  of  the  land, 
and  has  not  obtained  a  judgment  in 
ejectment,  either  by  de&ult  or  by  yer- 
dict ;  and  therefore  he  cannot,  in  sach 
case,  waiye  the  tort,  and  maintain  an 
action  of  use  and  occupation.  Turner 
y.  Cameron*s  CocUbrook  Steam  Coal 
Company,  932 

USURY. 

To  a  declaration  for  work  and  la- 
bour, commission,  money  lent,  and  in- 
terest, the  defendant  pleaded,  that  it 
was  corruptly,  and  against  the  form 
of  the  statute,  agreed  between  the 
plaintiff  and  the  defendant,  that  the 
plaintiff  should,  from  time  to  time,  as 
the  defendant  should  require,  lend 
him  sums  not  exceeding  1000/.,  bj 
cashing  the  defendant's  cheques;  and 
that,  for  the  forbearance,  the  defend- 
ant should  pay  the  plaintiff  certain 
sums,  partly  under  the  name  of  inter- 
est, and  partly  under  the  shift  and 
cheyisance  of  commission,  at  the  rate 
of  10/.  per  cent  The  plea  then  aye^ 
red,  that  the  plaintiff  did  cash  the 
defendant's  cheques,  and  that  the  usu- 
rious interest  was  so  charged : — Held, 
on  special  demurrer,  that  the  plea  was 
good,  although  it  did  not  state  how 
much  of  the  excess  beyond  5L  per 
cent,  was  for  usurious  interest,  and  hov 
much  for  commission,  it  appearing 
that  the  agreement  for  the  gross  sum 
to  be  paid  for  interest  and  conunis- 
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sion  was  done  colourablj,  so  as  to  en- 
able the  plaintiff  to  get  more  than  51. 
per  cent. 

In  pleading  usury,  the  defendant 
need  only  bring  the  transaction  with- 
in the  12  Anne,  stat.  2,  c.  16;  and  if 
the  plaintiff  relies  upon  the  2&3  Vict, 
c.  37,  as  exempting  the  case  from  the 
operation  of  the  statute  of  Anne,  that 
should  come  by  way  of  replication. 
Berry  v.  Toll,  741 

VENDOR  AND  PURCHASER. 

See  Damages. 

Pleading,  I.  (2). 

VENUE. 
See  Practice,  1. 

WARRANT. 
See  Borough  Rate. 

WARRANTY.     • 

1.  The  plaintiff,  who  resided  in  Ire- 
land, having  applied  to  the  defend- 
ants, emigration  agents  in  London, 
respecting  a  passage  for  himself  and 
family  on  board  their  ships  to  Aus- 
tralia, receiyed  in  answer  a  letter  in 
which  they  agreed  to  convey  him  and 
his  family  for  65^.  This  letter  was 
written  on  the  fly-sheet  of  a  printed 
circular,  headed  "  Emigration  to  Aus- 
tralia,"  and  which  (inter  alia)  stated 
that  ships  ''  will  be  despatched  on  the 
appointed  days  (wind  and  weather 
permitting), /or  tohich  written  guaran- 
tees vfUl  he  given.^  Then  followed  a 
lifit  of  ships,  amongst  which  the 
''  Asiatic"  was  named  as  to  sail  from 
London  on  the  15th  of  August,  and 
from  Plymouth  on  the  2dth.  In  an- 
other part  of  the  circular  it  was  stated, 
— *^  Passengers  from  Ireland  can  rea- 
dily join  at  Plymouth.  A  deposit  of 
one-half  the  passage-money  to  be  paid 
at  the  time  the  berths  are  engaged, 
the  balance  to  be  paid  prior  to  grant- 
ing  the    embarkation    order.*'     The 
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plaintiff  engaged  a  berth  on  board  the 
"Asiatic,**  and  paid  the  defendants 
32^.  10«.  as  a  deposit,  but  no  written 
guai-antee  was  given.  The  "  Asiatic" 
did  not  arrive  at  Plymouth  until  the 
3rd  of  September,  although  not  pre- 
vented by  wind  or  weather.  The  plain- 
tiff's berth  was  kept  vacant  from  Lon- 
don to  Plymouth: — Heldy  that  the 
statement  in  the  circular  was  not  a 
mere  representation,  but  a  warranty 
that  the  "  Asiatic'*  would  sail  on  the 
days  appointed,  and  that,  as  she  did 
not,  the  plaintiff  was  justified  in  tak- 
ing a  passage  on  board  another  vessel, 
and  was  entitled  to  recover  from  the 
defendants  the  amount  of  the  deposit, 
and  the  expenses  he  had  been  put  to 
by  the  delay  at  Plymouth.  Cranston 
V.  Marshall,  395 

2.  The  defendant,  being  the  owner 
of  a  ship,  advertised  its  ^e,  describ- 
ing it  as  *'  The  fine  teak-built  barque 
'Intrepid,*  A.  1,  and  well  adapted  for 
a  passenger  ship.**  The  plaintiff,  hav- 
ing read  the  advertisement,  negotiated 
for  its  purchase,  and  a  contract  was 
signed  by  the  plaintiff  and  defendant, 
whereby  the  former  agreed  to  buy  and 
the  latter  to  sell ''  the  barque  *  Intre- 
pid,' as  she  now  lies  in  the  St.  Kathe- 
rine  Dock,  agreeable  to  the  inventory 
annexed"  The  inventory  commenced 
by  describing  the  ship  in  the  same 
terms  as  the  advertisement:  under 
that  was  the  word  "  Inventory,"  which 
was  followed  by  a  list  of  the  ship's 
stores  and  tackle;  and  in  the  margin, 
opposite  to  this  list,  the  defen£mt 
signed  his  name.  The  document  con- 
cluded thus : — "  The  vessel  and  her 
stores  to  be  taken  with  all  &ults  as 
they  now  lie,  without  any  allowance 
for  deficiency  in  length,  weight,  quan- 
tity, quality,  or  any  defect  or  error 
whatever."  The  vessel  proved  not  to 
be  teak-built,  nor  of  class  A.  1,  nor 
adapted  for  a  passenger-ship : — Ueldy 
first,  that  the  whole  of  the  above  do- 
cument was  incorporated  with  the 
contract  of  sale,  and  not  merely  the 
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WINDING-UP  ACT. 


liat  of  stores  headed  "  Inventory. ' 
Secondly,  that  there  was  no  warranty 
of  the  vessel     Taj/lor  v.  BuUen,  779 

WEIGHTS      AND      MEASURES 
ACT,  5  «k  6  Will.  4,  c.  63. 

See  MfiASUBES. 

WILL. 

See  Devise 

Pleading,  II.  (2). 
Power. 

WINDING-UP  ACT,  11  &  12  Vior. 

c.  45. 

See  Evidence,  (6)^  2. 

1.  Tlie  defendant,  a  director  and 
shareholder  in  a  Joint-stock  Company, 
together  with  three  others,  made  the 
following  promissory  note : — "  We, 
the  Directors  of  the  Royal  Bank  of 
Australia,  for  ourselves  and  the  other 
shareholders  of  thb  Company,  jointly 
and  severally  promise  to  pay  to  H.  W., 
or  bearer,  on  (fee,  the  sum  of  &e,,  for 
value  received  on  account  of  the  Com- 
pany." Signed  ''A.  B.,  C.  D.,  E.  F., 
Directors."  The  defendant  having 
been  sued  thereon  in  his  individual 
character : — Held,  that  the  casedidnot 
fall  within  the  Joint-stock  Companies 
Winding-up  Act,  11  dz;  12  Vict.  c.  45, 
8.  73;  and  that  there  was  no  ground 
for  staying  the  action  until  the  plain- 
tiff should  have  proved  his  debt  before 
the  Master  appointed  to  wind  up  the 
afliiirs  of  the  Company.  Penkivil  v. 
Crmndly  381 

2.  A  creditor  who  has  sued  a  con- 
tributory to  and  shareholder  in  a 
Joint-tjtock  Company,  and  has  had 
his  action  stayed  under  the  73rd  sec- 
tion of  the  Joint-stock  Companies 
Winding-up  Act,  11  &  12  Vict.  c.  45, 


WRIT  OF  SUMMONS. 

until  after  the  plaintiflTshall  have  made 
or  exhibited  proof  of  his  debt  or  de- 
mand before  the  Master  in  Chancery, 
may,  upon  the  allowance  of  such  proof 
by  the  Master,  and  without  any  fur- 
ther step^  proceed  with  his  action. 
PreKoU  V.  Hadow,  726 

WITNESS. 

See  Evidence,  (5). 

A  witness,  who,  in  obedience  to  a 
subpoena^  attends  a  trial  in  a  civil  ac- 
tion, may,  without  any  express  con- 
tract, maintain  an  action  for  his  ex- 
penses against  the  party  who  subpoB- 
naed  him,  the  fact  of  his  attendaiice 
being  evidence  from  which  the  juiy 
may  infer  a  contract.  Fdl  v.  Daubeny, 

955 

WRIT  OF  SUMMONS. 

See  Amendment. 

Service  on  Railioay  Company. 

By  the  8  &  9  Vict.  c.  clxii.  incorpi>- 
rating  the  Caledonian  Railway  C-om- 
pany,  six  miles  of  which  are  in  Eng- 
land and  the  rest  in  Scotland,  the 
Companies  Clauses  Consolidation  Act, 
8  &  9  Vict.  c.  16,  is  incorporated  with 
the  Company's  Act,  so  far  as  is  neces- 
sary for  carrying  into  effect  the  English 
portion  of  the  line.  The  principal  of- 
fice of  the  Company  was  in  Scotland, 
and  they  had  no  office  out  of  Scotland, 
except  a  station  at  Carlisle,  used  only 
for  receiving  passengers  and  goods. 
The  plaintiff  having  a  claim  in  debt 
against  the  Company,  in  respect  of 
their  amalgamation  with  another 
Scotch  Railway: — Ueld,  that  service 
of  the  writ  of  summons  on  the  secre- 
tary of  the  Company  while  attending 
a  meeting  in  London,  was  good  service. 
WiUon  V.  The  CcUedouian  Bailmiy 
Company y  822 


END   OF  VOL.    V. 


